








ESSEX INSTITUTE 


PRESENTED BY 


“Roschont. 


The Library Committee shall divide the books and other 
articles belonging to the Library into three classes, namely, 
(a) those which are not to be removed from the building; 
(b) those which may be taken only by written permission 
of three members of the committee; (c) those which may 
circulate under the following rules. 

Members. shall be entitled to take from the Library two 
folio or quarto volumes, or four volumes of lesser fold, 
upon having them recorded, and promising to make godd 
any damage they sustain while in their possession, and to 
replace the same if lost, or pay a sum fixed by the Library 
Committee. 

No person shall lend any book belonging to the Institute, 
excepting to a member, under a penalty of one dollar for 
each offence. 

The Library Committee may allow members to take 

more than the allotted number of books upon a written 
application. 
“No person shall retain any book longer than four weeks 
from the Library, if notified that the same is wanted by 
another member, under a penalty of five cents per day, and 
no volume shall be retained longer than three months at 
one time, under the same penalty. 

The Librarian shall have power, by order of the Library 
Committee, to call in any volume after it has been retained 
by a member for ten days. 

On or before April fifteenth, all books shall be returned 
to the Library, and a penalty of tive cents per day shall be 
imposed for each volame detained. 

-No book shall be allowed to circulate until one month 
after its receipt. 


Received Tanck L ro ; 19 OR ‘ 


rod S a —_— ' - 




















PRACTICE 


IN 


PERSONAL ACTIONS 


IN THE 


COURTS OF MASSACHUSETTS 


By SIDNEY PERLEY 


OF THE ESSEX BAR 


AUTHOR OF *‘ MASSACHUSETTS PROBATE PRACTICE;” ‘‘ MASSACHUSETTS 
ADJUDICATED FORMS;” * THE LAW OF INTEREST ;” 
‘ MORTUARY LAW;”’ ETC, 


BORON 
PUBLISHED BY GEORGE B. REED 
Law Publisher 

1902 


OAR 


Copyright 1902. ohy 
By Smyry Perey. 


: e ¢ 


Press or Newcoms & GAUSS” 


N 





PREFACE. 


THE frequent changes in practice in the courts of Massa- 
chusetts make it necessary to the successful prosecution of 
causes that new works relative thereto, or revised editions 
of those already existing, should be often produced. The 
recent revision of the general statutes of the commonwealth 
makes such a work specially important at the present time. 

Without a thorough knowledge of practice it is-impossible 
to prosecute an action to the best advantage. Practice brings 
to the lawyer the tools ; knowledge of the law involved ina 
case being principally theoretical. Skillin court procedure is 
gained only by a knowledge of practice, which really involves 
the means of executing the theory. 

This work is not a digest, but is the result of an endeavor 
to produce a complete practical assistant to the lawyers of our 
state ; not a treatise of principles, but the laws and rules of 
practice as they are actually enforced in the common-law 
courts of the commonwealth to-day, helpful suggestions as to 
forms and minor matters being added. 

The arrangement of the book, as far as practicable, is based 
on the natural procedure of an action from the origin of 
a controversy to its close; of the steps that may be taken 
from the first consultation of a client with his attorney to 
the satisfaction of the jadgment. 

SIDNEY PERLEY. 

SALEM, April 15, 1902. 
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CHAPTER I. 


COURTS AND THEIR JURISDICTION, 


THE courts in Massachusetts having common-law jurisdic- 
tion are the supreme judicial court, the superior court, the 
various police, district and municipal courts, and courts of 
trial justices. 

The courts, their justices, and trial justices have and must 
exercise all the powers which may be necessary for the per- 
formance of their duties. They may issue all writs, warrants 
and processes and make and award judgments, decrees, orders 
and injunctions which may be necessary or proper to carry 
into effect the powers granted to them, and, if no form for 
such writ or process is prescribed by statute, they must frame 
one in conformity with the principles of law and the usual 
course of proceedings in the courts of this commonwealth.! 

If it is unsafe or inexpedient to hold a court at the time 
and place appointed, a justice of the court may appoint an- 
other time and place within the same county for holding it. 
Such adjournment must be made by an order in writing, 
signed by the justice or justices, and served by public 
proclamation by the person to whom it is directed in the shire 
town or as near thereto as is safe, and also by publication in 
such newspaper or in such other manner as is reqnired in the 
order.? 

' R.1;.,.c. 166, § 1. 

2 R, L., c. 166, § 4. 

(1) 


bo 
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Courts can not be opened on Sunday, on a legal holiday or 
the following day if a holiday occurs on Sunday, except as 
provided in R. L., c. 158, § 4, or except for the purpose of en- 
tering or continuing ‘cases, instructing or discharging a jury, 
receiving a verdict or adjourning ; but these provisions do not 
prevent the exercise of the jurisdiction of any magistrate in 
criminal cases to preserve the peace or arrest offenders.! 

Sheriffs, deputy sheriffs, constables and other officers must 
serve all lawful processes issued by a court, judge, judicial 
officer or county commissioners which are legally directed to 
them.? 

Any court or trial justice may exclude minors as spectators 
from the court room during the trial of any cause, civil or 
criminal, if their presence is not necessary as witnesses or 
parties.? 

Jurisdiction. In actions of contract and tort, jurisdiction, 
so far as it depends upon the amount or value of the thing in 
question, is determined solely by the ad damnum of the writ, 
without reference to the amount claimed in the declaration 
or proved at the trial. In replevin, however, the jurisdiction 
is determined by the actual value‘of the goods at the time of 
issuing the writ.2 When jurisdiction is concurrent with an- 
other court, the court before which proceedings are first had 
cannot be ousted of its jurisdiction by proceedings in another 
court in relation to the same subject-matter.® 


SUPREME JUDICIAL COURT. 


The supreme judicial court is the court of last resort in the 
commonwealth, and consists of one chief justice and six as- 
sociate justices.’ 


1k. L., c. 166, § 5. 

2 KR. L., c. 166, § 6. 

3 R. L., c. 166, § 12. 

4 Ashuelot Bank v. Pearson, 14 Gray 521 (1860); Clay v. Barlow, 123 

Mass, 378 (1877). . 

5 Davenport v. Burke, 9 Allen 116 (1864). 

6 Stearns vy. Stearns, 16 Mass. 167 (1819). 

TOR, Le, @. 166,543 
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The full court is the supreme judicial court in bane, and 
four justices constitute a quorum to decide all matters which 
are required to be heard by it.! 

The court may establish a seal and appoint all officers 
necessary for the transaction of its business.” 


Jurisdiction. 


It has original and exclusive jurisdiction in but few cases ; 
is the supreme court of probate in most probate appeals ;? and 
has jurisdiction in certain classes of equity cases under recent 
statutes.4 

It has original and concurrent jurisdiction with the superior 
court of certain equity cases®, and of actions of contract or 
rep!evin in which the damages demanded or property claimed, 
if the actions are brought in the county of Suffolk, exceed in 
amount or value four thousand dollars or, if brought in any 
other county, exceed one thousand dollars, if the plaintiff, or 
a person in his behalf, before service of the writ, makes oath 
before a justice of the peace that he believes the matter sought 
to be recovered actually equals in amount or value said 
amounts, respectivelv. A certificate of such oath must be 
indorsed on or annexed to the writ ;° and may be in the fol- 
lowing form :—' 


RL.) c, 156, 
. | ra Cc. 158, 


Sr Lr 
Cre vw 
. Or . 


6 R. L., c. 156,-§ 5. 

7 From the language of the statute it is probable that a bare certifi- 
cate in the following form,without the affiant’s signature, would be 
sufficient :— 


Essex, ss. Salem, June 26, A. D. 1900. Personally appeared Joln 
Jones, the plaintiff named in the within writ, and made oath that he 
believed the amount of damages sought to be recovered in this action is 
one [or, four] thousand dollars. Beforeme, Wéilliam Thorn, 

Justice of the Peace. 
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Essex, Ss. SUPREME JUDICIAL CouRT, 
June 26, A.D. 1900. 
John Jones ) 


v. 
Thomas Thomas. ) 


Affidavit. 

I, John Jones [or, James Jameson, in behalf of John Jones], 
the plaintiff named in the within writ, do hereby certify that I 
believe the amount of the damages sought to be recovered (or, 
value of the property claimed] in this action is one [or, four] 
thousand dollars. John Jones (or, James Jameson ].' 


Contract [or, Replevin]. 


COMMONWEALTH OF MASSACHUSETTS. 

Essex, ss. Salem, June 26, A.D. 1900. Personally appeared 
the above-named John Jones [or, James Jameson], and made oath 
that the statement above subscribed by /im is true. 

William Thom, Justice of the Peace. 


An action at law brought originally in this court without 
the certificate will be dismissed on motion 2 but the absence 
of the certificate is a defect in the process not affecting the 
jurisdiction of the court and is not fatal unless objection is 
made before verdict.? 

If the certificate is not dated, the action will not therefore 
be dismissed, if in fact it was indorsed on or annexed to the 
writ before service; and that may be proved by parol evi- 
dence.’ 

Where the affidavit is made by an attorney of the court, 
known as such by the roll, on a writ issued under his direc- 
tion for the collection of a debt, the court will infer that he 
did the act in behalf of the plaintiff if that fact does not 
appear by the affidavit itself.® 

1 It need not be subscribed by the plaintiff. Farrar v. Parker, 7 Met. 
43 (1843). 

2 Harvey v. DeWitt, 18 Gray 536 (1859). 

3 R. L., c. 178, § 118; McLaughlin v. Cowley, 127 Mass. 316 (1879). 
4 Ives v. Hamlin, 5 Cush. 534 (1850); Lincoln v. Taunton Copper Man- 


ufacturing Co., 11 Cush. 440 (1853). 
5 Wright v. Coles, 11 Met. 293 (1846). 
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This court has general superintendence of all courts of 
inferior jurisdiction to correct and prevent errors and abuses 
therein, if no other remedy is expressly provided, and may 
issue writs of error, certiorari, mandamus, prohibition, quo 
warranto and all other writs and processes to such courts, 
and to corporations and individuals that may be necessary to 
the furtherance of justice and to the regular execution of the 
laws.! 

It may issue writs of habeas corpus.” 

Questions of law arising upon exceptions or report, upon 
appeals from the superior court, upon cases stated, or upon 
special verdicts and all issues in law (except in the case of 
demurrers where special provision is* made?), are heard and 
determined by the full court.* 

It has jurisdiction in the naturalization of aliens concur- 
rent with other courts of record.° 

The supreme judicial court, concurrently with the superior 
court, has jurisdiction in equity to restrain the illegal plac- 
ing, maintenance or use of any building, structure or other 
thing, and may, upon the petition of any city or town, by its 
attorney, for such relief, require the removal of any such 
building, structure or other thing, by the owner, etc.® 

The court may also on petition hear and determine all 
matters and questions arising under wills.’ 

The supreme judicial court is given concurrent jurisdiction 
with the superior court under R. L., c. 25, § 55, relating to tele- 


Se aliy' Gs 100, §.3. 

Pelt. l., ©. 191, § 2; 

3 Demurrers are first heard and passed upon by a single justice, whose 
decision may be appealed from to the full court if the case was first 
heard in the superior court. If the hearing is before a justice of the 
supreme judicial court, the question may be taken to the full court by 
bill of exceptions or on report, but not by appeal. R. L., c. 178, § 74; 
Cowley v. Train, 124 Mass. 226 (1878). 

7H, 1, c. 156, § 6. 

Solera, ¢. 166, § 14. 

RL, .c. 104, § 52. 
R. L., c. 156, § 5. 


1 Oo 
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graph and telephone wires, § 100, of said chapter, relating to 
abuse by towns of corporate powers, R. L., c. 104, § 10, re- 
lating to the construction, alteration, maintenance, and use 
of buildings, and R. L., c. 112, § 100, relating to the con- 
trol of street railway companies. 

The supreme judicial court and the superior court have 
original and concurrent jurisdiction in equity of all cases and 
matters of equity which are cognizable under the general 
principles of equity jurisprudence being, with reference 
thereto, courts of general equity jurisdiction ;! including 
cases relating to the taking or sale of real estate for 
taxes*, petitions for assessment of damages for land taken by 
right of eminent domain,’ etc. The supreme judicial court 
has original and exclusive jurisdiction in equity of all cases 
and matters of equity which are cognizable under the provis- 
ions of any statute, and are not within the jurisdiction con- 
ferred as above, unless a different provision is made; and the 
superior court has like original and exclusive, or like original 
and concurrent, jurisdiction only if the statute so provides.4 

Amendments changing an action at law into a suit in 
equity, or a suit in equity into an action at law, does not 
oust the court in which the amendment is allowed of its juris- 
diction of the cause as amended. 

Original writs and other processes issued by the clerk of 
the courts may be made returnable to the same court in any 
other county, may run, and must be executed and obeyed 
throughout the state.® 

When, in the opinion of a justice of the court it is im- 
portant that a writ or other process should be speedily issued, 
he may, by special order, direct it to be done by the clerk of 
the courts in the county where he is sitting ; and such order 
R. Ja.,,¢..19; § 1. 

1 bn, Oe 118, 6 75, 


R 
R. L., c. 48, § 109. 
R. L.. c. 159, § 2. 
R 


oo ~ we 


. L., ¢. 178, § 52. 
2. L., ¢. 167, § 19. 
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must be transmitted by such clerk to the clerk of the courts 
for the county where the cause is pending, to be filed and 
recorded with the other papers in the case.! 

The court and either of its justices may in any county 
transact any business of such court and direct the entry of 
any order, judgment or decree in an action, suit or proceed- 
ing pending in the same court in another county? 

Four or more justices present at a jury sitting have the 
powers of a full court ; and asingle justice at a law sitting 
has the same authority as at a jury sitting.? 

The full court, sitting in any county or for the common- 
wealth, has jurisdiction of all questions of law and of all 
cases and matters at law or in equity, civil or criminal, aris- 
ing in any other county than that in or for which it is sitting, 
and which might properly be heard and determined by it sit- 
ting for such other county ; and, upon application of a party, 
the full court may, in its discretion, order any such questions 
of law, or case or matter, to be entered and determined by the 
full court sitting in any county, or for the commonwealth.* 


Return Day. 

The first Monday of every month is a return day for 
writs, processes, notices to appear, and citations in all actions, 
suits, and other civil proceedings in the supreme judicial 
court, and such writs, processes, notices, and citations may 
be made returnable at the election of the party taking out the 
same at any such return day within three months after their 
date. All writs, processes, notices, and citations in the 
court for the counties of Dukes County or Nantucket are 
returnable in the county of Bristol. The court can make any 
writs, processes, notices, or citations returnable at other times.® 


1 R. L., c. 158, § 2. 

2B. L., c. 158, § 5. 

8 R. L., c. 156, § 24. 
4B. L., ¢. 156, § 17. 

5 R.L., c. 157, §§ 23, 28. 
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Sittings. 


The court is always open in every county, and any busi- 
ness of the court or of its justices may be transacted at any 
time ; but not on Sunday or on a legal holiday, except in 
respect of such applications as, in the opinion of the court or 
justice to whom the same may be made, are of pressing ne- 
cessity.? 

The justices of the court, or a majority of them, mustfrom 
time to time make such arrangements for the attendance of a 
justice at the several times and places appointed for holding 
the court as will be most convenient and as will insure the 
prompt performance of their duties.? 

Regular sittings of the court commence on the day ap- 
pointed by law therefor, and end on the day preceding the 
day next appointed by law for a sitting in such county for 
the transaction of the same kind of business. Such regular 
sittings may at any time be adjourned from time to time or 
without day, and such adjournment excuses the attendance 
during the adjournment of all persons who are required to 
attend at the sitting, unless expressly notified to attend, but 
does not otherwise terminate the sitting.‘ 

Two or more simultaneous sessions of the eourt may be 
held in the same county, if the public convenience so requires ; 
and the business may be so divided as to secure its speedy 
and convenient disposal. 

If the public business so requires, the court may adjourn 
an established sitting in one shire town to another in the same 
county. Persons, recognizances and processes required to 
appear at or to be returned to the established sitting must 


1 The court receives, examines and allows accounts for services and 
expenses incident to its sittings in the several counties, and orders pay- 
ment thereof out of the respective county treasuries. R. L., c. 158, § 8. 

2 R.L., c. 158, $4. 

* BR. L.,; c. 158, § 9. 

4B. L., of 158, § 6. 

® Rid, GOs Sits 
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appear at, be returnable to and have day in, the adjourned 
sitting.1 

If no justice is present at the time and place appointed for 
holding a court at the beginning of a sitting or at an adjourn- 
ment thereof, the sheriff of the county or any of his deputies 
may adjourn the court from day to day or from time to time, 
as circumstances require, or as ordered by any of the justices, 
and must give notice of such adjournment by making public 
proclamation in the court house, and by a notice posted on the 
door of the court house or published in a newspaper.” 

In such case, any justice may by a written order require the 
sheriff or his deputy to adjourn the court without day or to 
the time expressed in the order; and the officer must adjourn 
the court accordingly by public proclamation in the court 
house.® 

The law sittings of the court may, also, be held for trials 
and all other purposes for which a court may be held by a 
single justice in the county in or for which the court is held ; 
but no jury can be summoned for such sittings, except in the 
county of Essex, unless an order therefor is issued by one or 
more of the justices, directed to the clerk of the courts of 
the county.* 

The law sittings of this court for the commonwealth and 
for the several counties are held as follows :—+* 


For THE ComMoNWEALTH.—At Boston, 1st Wednesday of Jan- 
uary, for questions of law arising in Barnstable, Middlesex, Nor- 
folk and Suffolk, and by consent of parties filed in the case, such 
questions arising in other counties where special provisions are 
not made therefor. This sitting may be adjourned from time to 
time to places and times most conducive to the dispatch of busi- 
ness and the interests of the public,’ and in practice is generally 
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adjourned from time to time until the day before the time fixed 
by law as above stated for the next sitting. The custom of the 
court has established, as adjourned terms for the argument of 
cases, the first Tuesday of March and the second Tuesday of No- 
vember in each year. 

If the justice before whom an action or proceeding is tried in 
the supreme judicial court or the superior court in counties other 
than Barnstable, Middlesex, Norfolk or Suffolk, considers that a 
question of law which arises for the determination of the full 
court is immaterial, frivolous, or intended merely for delay, or 
that the interests of the parties or of the public require a more 
speedy determination thereof than can be reached in the sitting 
established for the county in which the action or proceeding is 
tried, he must so certify and order the question of law to be en- 
tered and heard at the sitting of the court for the commonwealth ; 
and all the other proceedings are the same as if the question had 
arisen in one of the above-named counties. ” 

Questions of law arising at the October sitting of the superior 
court for civil business. for the county of Essex may, if so ordered 
by the presiding justice, unless otherwise agreed by the counsel, 
be entered and determined at the sitting of the court for the 
common wealth.’ 

BrerksuirE.—At Pittsfield, 24 Tuesday of September. 

Bristo.t, Dukes County,‘ and Nanrucketr.*—At Taunton, 4th 
Monday of October. Adjournment of an established sitting with- 
in and for the county of Bristol may, if the public business so 
requires, be made to Fall River.’ 

Essrx.—At Salem, 1st Tuesday of November. See above. 

FRANKLIN and Hampsuire.—Alternately at Greenfield and 
Northampton, 1st Monday after second Tuesday of September, the 
sittings at Northampton being in the even years. 

Hamppen.—At Springfield, 2d Monday after 2d Tuesday of 
September. 

Prymoutu.—At Plymouth, 3d Tuesday of October. 


1 Greenwood v. Bradford, 128 Mass. 296 (1880). 
2 R. L., ¢: 156, § 19, 

gl SAAN Bhi 
4 R. L. 
ORS Ta 


2 
—_ 
or 
a 
a 
bo 
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Worcester.—At Worcester, 3d Monday after 2d Tuesday of 
September. 


The jury sittings are held in the several counties as 
follows :— 


BARNSTABLE.—At Barnstable, 1st Tuesday of May. 

BERKSHIRE.—At Pittsfield, 2d Tuesday of May. 

Bristot, Dukes County and Nanrucker.\—At Taunton, 3d 
Tuesday of April; at New Bedford, 2d Tuesday of November. 
Adjournment of an established sitting within and for the county 
of Bristol may be made to Full River.’ 

Essrex.—At Salem, 3d Tuesday of April, and 1st Tuesday of 
November. The court comes in on the first Tuesday of Novem- 
ber to hear law questions, and then adjourns for jury trials to 
the third Tuesday of December. 

FRANKLIN.—At Greenfield, 2d Tuesday of April. 

Hamppen.—At Springfield, 4th Tuesday of April. 

Hampsuire.—At Northampton, 3d Tuesday of April. 

MippLEsEx.—At Lowell, 3d Tuesday of April; at Cambridge, 
3d Tuesday of October. 

Norroitx.—At Dedham, 3d Tuesday of February. 

PrymoutTu.—At Plymouth, 2d Tuesday of May. 

SurroLtK.—At Boston, 1st Tuesday of April, and 2d Tuesday 
of September. 

WorcrstER.—At Worcester, 2d Tuesday of April. 


THE SUPERIOR COURT. 


The superior court consists of one chief justice and seven- 
teen associate justices.” 

The court may be held by one of the justices, and when so 
held it has all the power and jurisdiction committed to said 
court,’ with the following exceptions :— 

First. Actions in which the amount demanded or property 
claimed excéeds in amount or value ten thousand dollars if 


1 R, L., c. 156, § 23. 
2 R. L., c. 156, § 22. 
3 R. L., c. 157, § 1. 
4B. L., c. 157, § 2. 
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brought in the county of Suffolk, and five thousand dollars if 
brought in any other county, and in which the plaintiff or a 
person in his behalf files in the court, with, or subsequent to, 
the agreement of reference, an affidavit sworn to by him be- 
fore a justice of the peace that he believes the matter sought 
to be recovered actually: equals in amount or value said 
amounts, respectively, may, by agreement of the parties, be 
heard and determined by three justices, sitting without a jury, 
a majority of whom must, except as provided in R. L., ¢. 173, 
§ 96, determine all questions of law and fact arising therein.! 
The court is required to sit for the trial of these actions 
only in Boston, Worcester and Springfield, and the justices 
must, from time to time, make provision for such sittings in 
said cities, and may make provision for such sittings in any 
county, at times which are most convenient. Such actions. 
must be tried in such one of said cities as the parties may 
agree upon or as the court orders.? 

Second. In capital cases, all proceedings, except the trial 
of the indictment, may be before one justice. Such trial is. 
held before two or more justices, either at a regular or special 
sitting. Upon the death or disability of one of the justices. 
sitting at such trial, any other justice of said court may sit in 
his place.. After a decision upon exceptions, judgment may 
be entered and sentence awarded or a new trial granted by 
one justice.® 

Third. Actions brought upon claims against the common- 
wealth, where the amount claimed is more than one thousand 
dollars, are tried by three justices of the superior court, with- 
out a jury.? 

The court may establish a seal and appoint all officers. 
necessary for the transaction of its business.® 


1 R. L., c. 157, $5. 
2 R. L., c. 157, § 26. 
$ R. L., ¢. 157, § 8 
4R. L., c. 201, § 2. 
5 R. L., c. 158, § 15. 
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Jurisdiction. 


The court has exclusive original jurisdiction of actions of 
tort except those of which other courts or trial justices have 
concurrent original jurisdiction, of libels for divorce, or for 
affirming or annulling marriage, of writs of entry for the 
foreclosure of mortgages and other real actions, of com- 
plaints for flowing lands and of claims against the common- 
wealth, and original jurisdiction of all civil actions except 
those of which other courts have exclusive original jurisdic- 
tion.! 

It has original and concurrent jurisdiction with the supreme 
judicial court of actions of contract or replevin in which the 
amount demanded or property claimed exceeds in amount or 
value four thousand dollars if brought in the county of Suf- 
folk, and one thousand dollars if brought in any other coun- 
ty; and original and concurrent jurisdiction with police, 
district and municipal courts and trial.justices of personal 
actions in which the amount demanded or the value of the 
property claimed: exceeds one hundred dollars, except actions 
of replevin of beasts distrained for the recovery of a penalty 
or forfeiture, or to obtain satisfaction for damages.? 

No action can be commenced in the court wherein the debt 
or damages demanded do not exceed one hundred dollars.” 

The court cannot compel a plaintiff to amend his writ by 
reducing the amount of the ad damnum so as to bring the 
action without the jurisdiction of the court.® 

It has jurisdiction of all civil actions and proceedings 
which are legally brought before it by appeal or removal.‘ 

It has original jurisdiction of all crimes, and appellate 
jurisdiction of crimes which are tried and determined before 
a police, district or municipal court or a trial justice.® 


meds, ©, 157, § 8. 
Pade Lau, C. 157, § 4. 
8 Wright v. Potomska Mills Corporation, 138 Mass. 328 (1885). 
Pts 42, C.. 157, § 6. 
Poletti, C. 157, § 7. 
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Suits on bonds of executors, administrators, guardians, or 
trustees, must be brought in the superior court in the coun- 
ty in which the bond was taken.! 

The superior court has jurisdiction in the naturalization of 
aliens concurrent with other courts.? 

It has, also, jurisdiction in equity to enforce the laws of 
the commonwealth, and the ordinances and by-laws of the 
cities and towns therein, relating to the blasting of rock, 
stone, or any other substance with gunpowder, dynamite, or 
any other explosive.® 

It has original jurisdiction of suits to enforce hens upon 
buildings and land, when the amount of the claim exceeds 
one hundred dollars.# 

It has original jurisdiction of petitions for partition con- 
current with the probate court. 

It has concurrent jurisdiction with the supreme court in all 
matters as to which jurisdiction is given this court under the 
provisions of Rk. L., c. 25, § 55, relating to telegraph and 
telephone wires, § 100, of said chapter, relating to abuse by 
towns of corporate powers, R. L., c. 104, § 10, relating to the 
construction, alteration, maintenance and use of buildings, 
and R. L., ¢. 112, § 100, relating to the control of street rail- 
way companies. ! 

It has original and concurrent jurisdiction with the su- 
preme court in all matters in which relief or discovery in 
equity is sought ;° except that in cases under statutes the 
superior court has jurisdiction only in those cases where that 
court is specially mentioned as having authority ;’ including 
cases relating to the taking or sale of real estate for taxes,® 


1 R. L., c. 149, § 30. 
2k. L., c. 166, § 14. 
3 R. L., ¢. 102, § 95. 
4B. L., c. 197, §$ 10. 
5 R. L., c. 184, §§ 2, 31. 
6 R. L., c. 159, § 1. 
7 R. La, c. 159, § 2. 
RTs no ree Ty, 
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petitions for assessment of damages for land taken by right 
of eminent domain,! etc. 

The superior court has exclusive jurisdiction in Boston of 
petitions for a jury to assess damages in laying out highways, 
etc., and elsewhere concurrent jurisdiction with the county 
commissioners.” 

The superior court and county commissioners have concur- 
rent jurisdiction of petitions for juries to assess damages in 
laying out highways, etc.,2 except in Boston, where the supe- 
rior court has exclusive jurisdiction? 

It has also concurrent jurisdiction with the county commis- 
sioners in tax appeals from assessors.* 

The superior court has exclusive original jurisdiction of 
all causes of divorce and nullity or validity of marriage, and 
in such proceedings it has all powers as to alimony, the cus- 
tody of children, etc.5 

In bastardy proceedings the superior court has really an 
original, and not an appellate, jurisdiction. The magistrate 
or inferior court issuing the warrant can do no more than 
require the respondent to give security for his appearance at 
the superior court.® 

The superior court for Suffolk county has jurisdiction of 
all claims against the commonwealth.? 

Concurrently with the supreme judicial court, the superior 
court has jurisdiction in equity to restrain the illegal placing, 
maintenance or use of any building, structure or other thing, 
and may, upon the petition of any city or town, by its attor- 
ney, for such relief, require the removal of any such building, 
structure or other thing, by the owner, etc.® 


1k. L., c. 48, § 109. 

2K. L., c. 48, §§ 80, 109. See Stone v. Charlestown, 114 Mass. 214 (1873). 
’R. L., c. 48, § 90. 

Peet. 0, 12, § 78. 

Sods, 6. 152, § 6. 

6 Biggane v. Ross, 126 Mass. 233 (1879). 

Pee. Ot, $1. 

ReL., c. 104, § 52. 
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Whenever an amendment is allowed in the superior court 
under the provisions of R. L., c. 178, § 52, changing an ac- 
tion at law into a suit in equity, or a suit in equity into an 
action at law, the superior court retains jurisdiction of said 
cause. And in all proceedings in the superior court no action 
or suit is defeated on the ground that there is an adequate 
remedy at law, or that the relief sought can only be obtained 
by a suit in equity, but such proceeding, whether at law or in 
equity, is at any time before final judgment amendable at the 
discretion of the court, and may be amended upon such terms 
as the court may determine.t Such equitable defences must 
be within the rules and principles of equity jurisprudence.? 

All writs and processes of the court must be signed and 
may be issued by the clerk, may be returnable to the same 
court in any other county, may run, and must be executed 
and obeyed throughout the state.® 

If, in the opinion of a justice of the court, it is important 
that a writ or other process should be speedily issued in a 
cause pending in the court of another county than that in 
which he is sitting, he may order it to be issued by the clerk 
of the courts in the county in which he is sitting ; and such 
clerk must transmit the order to the clerk of the courts of 
the county in which the eause is pending, to be filed and re- 
corded with the other papers in the case.* 

The court and its justices may in any county transact any 
business of the court, and direct any order, judgment, or de- 
cree to be entered in an action, suit, or proceeding pending in 
the same court in another county.° 


Return Day. 


The first Monday of every month is the return day in every 
county for writs, processes, notices to appear, and citations in 


1 R. L., c. 178, § 62. 

2 Barton v. Radclyffe, 149 Mass, 275 (1889). 
3 R. L., c. 167, § 19. 

4B. L., c. 158, § 2. 

5 R.L., c. 158, § 5. 
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all actions, suits, and other civil proceedings in the superior 
court ; and such writs, processes, notices, and citations may 
be made returnable at the election of the party taking out 
the same at any such return day within three months after 
the date thereof; but the court may make any writs, pro- 
cesses, notices, or citations returnable at other times.! 


Sittings.2 . 


The court is always open in every county, and any business 
of the court or of its justices may be transacted at any time; 
but no such business shall be transacted on Sunday or on a 
legal holiday, except in respect of such applications as, in the 
opinion of the court or justice to whom the same may be made, 
are of pressing necessity.? 

The justices of the court, or a majority of them, must from 
time to time make such arrangements for a justice at the 
several times and places appointed for holding the court as 
will be most convenient and as will insure the prompt per- 
formance of their duties.* 

Regular sittings of the court commence on the day ap- 
pointed by law therefor, and end on the day preceding the day 
next appointed by law for a sitting in such county for the 
transaction of the same kind of business. Such regular sit- 
tings may at any time be adjourned from time to time or with- 
out day, and such adjournment excuses the attendance during 
the adjournment of all persons who are required to attend at 
the sitting, unless expressly notified to attend, but does not 
otherwise terminate the sitting.* 

Two or more simultaneous sessions of the court may be 
held in-the same county, if the public convenience so requires ; 


Seatsls,.C./ 101, $$ 23, 28. 

2 The court receives, examines and allows accounts for services and 
expenses incident to its sittings in the several counties and orders pay- 
ment thereof out of the respective county treasuries. R. L., c. 158, § 8. 

®R. I., c. 158, § 9. é 

*hL., c. 158, § 6. 
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and the business may be so divided as to secure its speedy 
and convenient disposal.! 

If the public business so requires, the court may adjourn 
an established sitting in one shire town to another in the same 
county. Persons, recognizances and processes required to 
appear at or to be returned to the established sitting must 
appear at, be returnable to and have day in, the adjourned 
sitting.” 

If no justice is present at the time and place appointed for 
holding a court at the beginning of a sitting or at an adjourn- 
ment thereof, the sheriff of the county or any of his deputies 
may adjourn the court from day to day or from time to time, 
as circumstances require, or as ordered by any of the justices, 
and must give notice of such adjournment by making public 
proclamation in the court house, and by a notice posted on 
the court house or published in a newspaper.? 

In such case, any justice may, by a written order, require the 
sheriff or his deputy to adjourn the court without day or to the 
time expressed in the order; and the officer must adjourn the 
court accordingly by public proclamation in the court house.* 

In the counties in which separate sittings of the superior 
court are established for civil and criminal business, criminal 
cases only can be tried by jury at the criminal sittings, and 
civil cases only at the civil sittings.® 

The sittings of the superior court for the several counties 
are as follows :—® 


BARNSTABLE.—At Barnstable, 1st Tuesday of April, and 2d 
Tuesday of October. 

BERKSHIRE.— At Pittsfield, for civil business, 4th Mondays of 
February, June and October ; for criminal business, 2d Mondays 
of January and July. 





LR. lage. 158, 6 7; 
2 R. L., c. 158, -§ 12. 
8 R. L.,-c. 138, § 18. 
4 R. L., c. 158, § 14. 
5 RB. L., c. 157, § 29. 
6 R. L., c. 157, $724. 
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Bristout.—At Taunton, for civil business, 1st Monday of March, 
and 2d Monday of September ; for criminal business, 1st Monday 
of February ; at New Bedford, for civil business, 1st Mondays of 
May and December ; for criminal business, 1st Monday of June ; 
Fall River, for criminal business, 1st Monday of November. 

The court may adjourn any established sitting in this county 
to Fall River.? | 

Duxes County.—At Hdgartown, last Tuesdays of April and 
September. 

Essex.—At Salem, for civil business, 1st Mondays of June? and 
December ;® for criminal business, 2d Monday of January ; at Law- 
rence, for civil business, 1st Monday of March ;* for criminal busi- 
ness, 2d Monday of September ; and at Newburyport, for civil busi- 
ness, 1st Monday of October ;° for criminal business, 2d Monday of 
May. 

FRANKLIN.—At Greenfield, 2d Mondays of March, August and 
November. 

Hamppen.—At Springfield, for civil business, 24 Mondays of 
March and June, and 4th Monday of October ; for criminal busi- 
ness, 1st Monday of May, 4th Monday of September, and 3rd 
Monday of December. 

Hampsuire.—At. Northampton, for civil business, 8d Monday 
of February, 1st Monday of June, and 38d Monday of October ; 
for criminal business, 2d Monday of June, and 3d Monday of 
December. 

Mipp.iesex.— At Lowell, for civil business, 1st Mondays of April 
and October ; for criminal business, 5d Monday of October; at 
Cambridge, for civil business, 1st Monday of January ; for criminal 
business, 2d Monday of February, and 1st Monday of June. 

Nantucket.—At Nantucket, 1st Tuesdays of July and October. 


Maes. @.0107, § 27. 

2 Jury-waived sitting. 

8 Double sitting : one with jury and one without. There is also @ 
similar double sitting at Salem on the third Monday of April, by order 
of court. 

4 Jury sitting. There are also jury-waived sittings at Lawrence on the 
first Monday of January and second Monday of September, and a jury 
sitting there on the third Monday of October, by order of court. 

5 Jury sitting. There is, also, a jury-waived sitting at Newburyport 
on the second Monday of May, by order of court. 
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Norroik.—At Dedham, for civil business, 4th Mondays of Jan- 
uary, May and October; for criminal business, 1st Mondays of 
April, September and December. 

Prymoutu.—At Plymouth, 2d Mondays of February and June, 
and 4th Monday of October. 

The court may adjourn any established sitting in Plymouth to 

3rockton." 

Surroitk.—At Boston, for civil business, 1st Tuesdays of Jan- 
uary, April, July, and October; for criminal business, 1st Monday 
of every month. 

The court, except in July, August and September, holds a 
separate and continuous session, so far as is practicable, in this 
county for the trial of causes which have been advanced for 
speedy trial according to law, of causes which have been entered 
in said court on appeal, of actions of contract originally com- 
menced in the superior court in which the amount demanded or 
property claimed does not exceed in amount or value two thou- 
sand dollars, of petitions to enforce liens under the provisions of 
R. L., ¢. 197, and, upon the application of either party, of actions 
in which a new trial by jury has been granted or an auditor’s re- 
port has been filed, and of all other cases in which, in the opinion 
of a justice of said court, substantial justice and relief require a 
speedy trial. A trial lst of such cases is made every month.” 

WorcrstER.— At Worcester, for civil business, 1st Monday of 
March, and 2d Monday of December ; for criminal business, 3d 
Monday, of January, 2d Monday of May, and 3d Monday of 
October ; at Mitchburg, for civil business, 1st Mondays of June and 
November ; for criminal business, 3d Monday of August. 





THE MUNICIPAL COURT OF THE CITY OF BOSTON. 


The municipal court of the city of Boston consists of one 
chief justice, seven associate justices and two special justices.® 


1 R, L., ¢. 157, § 27. 

2 R. L., c. 157, § 25. 

3 R. L., c. 160, § 55. The justices meet quarterly, and as much often- 
eras is necessary, to allow bills of costs, accounts, charges and ex- 
penses which arise in said court, and certify to the public officer by 
whom they are payable such amounts as are allowed by them. R. L., c. 
160, § 56. 
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The special justices, at the request of the justice whose 
duty it may be in rotation to hold a session of the court, 
may, and, in case of the illness or absence of a justice, or of 
a vacancy, at the request of the other justices or any of 
them, must hold any sessions thereof. ‘The chief justice, or, in 
case of his death, illness, absence or incapacity, the senior 
associate justice, if in his opinion the public business so re- 
quires, may also request the special justices to hold addition- 
al sessions of the court, and the clerk must record such re- 
quest. During the continuance of such requests, or during 
the time of such illness, absence or vacancy, a special justice 
has all the powers and duties of a justice.! 

The court has a seal, which must be affixed to all processes 
issued by the court which require a seal.? 


Jurisdiction. 


The municipal court of the city of Boston is established 
for the district formed by wards 6, 7, 8, 9, 10, 11, 12, 16, LT, 
and 18 of Boston.® 

The court has original jurisdiction, exclusive of the super- 
ior court, of actions of contract, tort or replevin, in which 
the debt or damages demanded or the value of the property 
alleged to be detained does not exceed one hundred dollars ; 
of actions of replevin for beasts distrained or impounded in 
order to recover a penalty or forfeiture supposed to have 
been incurred by their going at large, or to obtain satisfac- 
tion for damages alleged to have been done by them; and of 
summary process under the provisions of R. L., c. 181.4 

The court has original and concurrent jurisdiction with 
the superior court of actions of contract, tort or replevin in 
which the debt or damages demanded or the value of the 
property alleged to be detained exceeds one hundred and 


1 R. L., c. 160, § 57. 
2. L., c. 160, § 6. 
3 R. L., c. 180, § 4. 
+R. L., c. 160, § 18. 
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does not exceed two thousand dollars, if one or more of the 
defendants, or, in actions by the trustee process, if one or 
more of the persons named in the writ as trustees, live or 
have their usual place of business in the county of Suffolk, 
and of petitions to enforce liens under the provisions of 
R. L., ec. 197, if the amount of the claim does not exceed two 
thousand dollars.! 

Its jurisdiction excludes that of a trial justice if any of 
the parties lives or has his usual place of business in its dis- 
trict, or if, in an action of summary process under the pro- 
visions of R. L., c. 181, the land in controversy is situated 
in its district.? 

The court may issue writs of scire facias against executors 
and administrators upon a suggestion of waste after a judg- 
ment against them, and also against bail taken in a civil 
action before it, and proceed to judgment and execution as 
the superior court might do in like cases.2 Such writs must 
be served not less than seven nor more than sixty days before 
the return day, and may run into any county in which the 
defendant may be found. The court has jurisdiction of ac- 
tions upon such writs although the debt and costs on the 
original judgment together exceed two thousand dollars ; and 
judgment and execution may be awarded by the court for 
the whole amount due to the plaintiff, with costs of the new 
action.® 


Sittings. 

The court is held for criminal business daily, except on 
Sundays and lega: holidays, at nine o’clock in the forenoon, 
and, if it appears expedient to any of the justices, at three 
o'clock in the afternoon, or at some hour thereafter; and it 
is held weekly for civil business, the civil sittings commencing 


. L., c. 160, § 59. 
. L., ¢. 160, § 20. 
. L., ¢. 160, § 21. 
. L., c. 160, § 22. 
. L., ¢. 160, § 23. 
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on Monday, at 9.530 a.M. Simultaneous sessions may be 
held for the trial of civil or criminal cases. ! 


MUNICIPAL COURTS. 


The municipal court of the city of Boston is not included 
under the above heading. ‘This division has reference solely 
to the municipal courts in the various outlying districts of 
Boston, comprising wards 3, 4, 5, 18, 14, 15, 19, 20, 21, :22, 
23, 24 and 25, and to the municipal court of Brookline. 

These are courts of record; and each has one justice and 
two special justices.2 The justice and each of the special 
justices may, in or out of court, administer oaths in all cases 
in which an oath is required.® 

The court is held by its justice; or, upon request of the 
justice, by one of the special justices ; and two or more simul- 
taneous sessions may be held. In case of a vacancy in the 
office of justice, and in case of the absence, illness, or other 
disability of the justice, the senior special justice must, in 
the absence of a request of the justice, have the powers and 
perform the duties of the justice.‘ 

Upon the death, resignation, absence or disability of the 
justice and special justices of either of these courts, the du- 
ties of justice of such court may, at the request of the clerk, 
be performed for the time being by a justice or special justice 
of any of the other municipal courts. 

If no justice or special justice is present at the time and 
place appointed for holding a session of the court, the sheriff 
or either of his deputies or the clerk may adjourn the court 


1K. L,, c. 160, § 60. 

ah. G., c. 160, § 6. 

Site, c. 160, § 7. 

4K. L., c. 160, § 41. When a special justice holds the court, etc., that 
fact, and the fact which gave him jurisdiction, must be entered upon 
the general records of the court, but need not be stated in the record of 
the case heard by him. R. L., c. 160, § 41. 

*R, L., c. 160, § 50. 
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from day to day or from time to time, giving notice thereof 
as circumstances may require.1 

The justices of municipal, police, and district courts, ex- 
cept the municipal court of the city of Boston, may perform 
each other’s duties when they find it necessary or conven- 
ient.! 

Each of the courts has a seal, which must be affixed to all 
processes issued by the courts which require a seal ;? and all 
processes must be signed by the clerk or assistant clerk, 
bearing teste of the justice, unless he is a party thereto, or 
his office is vacant, when they must bear teste of the senior 
special justice.® . 


Jurisdiction. 


These municipal courts, in civil proceedings, have concur- 
rent jurisdiction over all waters, islands and places which are 
not included in the district of any one of said courts or of 
the police court of Chelsea, and which are within the juris- 
diction of the superior court for the county of Suffolk.‘ 

These courts have original jurisdiction, exclusive of the 
superior court, of actions of contract, tort or replevin, in 
which the debt or damages demanded or the value of the 
property alleged to be detained does not exceed one hundred 
dollars ; of actions of replevin for beasts distrained or im- 
pounded in order to recover a penalty or forfeiture supposed 
to have been incurred by their going at large, or to obtain 
satisfaction for damages alleged to have been done by them; 
and of summary process under the provisions of R. L., c¢. 
LOU 

They have original and concurrent jurisdiction with the 
superior court and police and district courts of actions of 


1 R, L., c. 160, § 44. 
2 BR. L., o 160, § 6. 

8 R. L., c. 160, § 46, 
* R. L., c. 160, § 51. 
5 R. L., c. 160, § 18. 
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contract, tort or replevin in which the debt or damages de- 
manded or the value of the property alleged to be detained is 
more than one hundred and does not exceed one thousand 
dollars ; and of petitions to enforce liens under the provisions 
of R. L., c. 197, if the amount of the claim does not exceed 
one thousand dollars.1 

The jurisdiction excludes that of a trial justice if any of 
the parties lives or has his usual place of business in its dis- 
trict, or if, in an action of summary process under the pro- 
visions of R. L., c. 181, the land in controversy is situated 
in its district.? 

Municipal courts may issue writs of scire facias against ex- 
ecutors and administrators upon a suggestion of waste after 
a judgment against them, and also against bail taken in a civil 
action before them, and proceed to judgment and execution 
as the superior court might do in like cases.? Such writs must 
be served not less than seven days before the return day 
which must be not more than sixty days after the date there- 
of, and they may run into any county in which the defendant 
may be found. These courts have jurisdiction of actions 
upon such writs although the debt and costs on the original 
judgment together exceed one thousand dollars; and judg- 
ment and execution may be awarded by the court for the 
whole amount due to the plaintiff with costs of the new 
action.® 

Municipal courts are given jurisdiction in naturalization of 
aliens concurrent with police, district, superior, and supreme 
judicial courts.® | 

If all the parties to an action in a municipal court file a 
written waiver of the right of appeal, they may, upon demand, 
have the action tried before the justice and special justices 


1 R. L., c. 160, § 19. 
2 R. L., c. 160, § 20. 
8 R. L., c. 160, § 21. 
4 R. L., c. 160, § 22. 
5 R. L., c. 160, § 23. 
6 R, L., c. 166, § 14. 
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sitting together; and there is then no right of appeal from 
the judgment of such justices or of a majority of them.! 


List of Municipal Courts. | 


The following is a lst of the municipal courts (except the 
municipal court of the city of Boston) and their respective 
districts :—* 


THE MuniIciIpaL Court 

Or Brookiine.—Every Saturday ; for Brookline. 

Or THE Bricguton District.—Every Wednesday, at 9 A. M.; 
for ward 25, Boston. 

OF THE CHARLESTOWN Districr.—Every Thursday, at 9 a. M. ; 
for wards 3, 4, and 5, Boston. 

OF THE DoRcHESTER DistrRict.—Every Saturday, at 9.50 a. M. ; 
for ward 24, Boston. 

Or THE Roxspury Distrrict.—Every Tuesday, at 10 A. M. ; 
for wards 19, 20, 21, and 22, Boston. 

Or THE SoutH Boston Disrrict.—Every Tuesday, at 10 
A. M.; for wards 13, 14, and 15, Boston 

Or tHE West Roxspury District.—Every Saturday ; for ward 


23, Boston. 


Return Day. 


Each Saturday is the return day for writs, processes, notices 
to appear, and citations in all civil actions and proceedings in 
these courts ; but notices and citations may be made returnable 
at other times.® 


Sitting. 

The municipal courts are always open and business may be 
transacted at any time, except as provided in R. L., c. 166, § 
5. Sittings of the courts are held in the court houses or 
other places provided therefor by the county.’ 


1 R. L., c. 160, § 42. 
2. L., c. 160, § 4. 
8 R. L., c. 167, § 25. 
4R. L., c. 160, § 39. 
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Sittings may be adjourned from time to time as occasion 
requires, and cases may be continued to any future day fixed 
for the sitting of the court.! 

The civil sessions of the courts are held as stated in the 
list of courts above. 


DISTRICT, AND POLICE COURTS. 


Police and district courts are courts of record; and each 
has one justice and two special justices.2 The justice and 
special justices may, in or out of court, administer oaths in all 
cases in which an oath is required.® 

The court is held by its justice; and, upon request of the 
justice, by one of the special justices ; and two or more simul- 
taneous sessions may be held. In case of a vacancy in the 
office of justice, and in case of the absence, illness, or other 
disability of the justice, the senior special justice, in the 
absence of a request of the justice, has the powers and must 
perform the duties of the justice.* 

Upon the death, resignation, absence or disability of the 
justice and special justices of these courts, the duties of jus- 
tice of such court may at the request of the clerk be per- 
formed for the time being by a justice or special justice of 
any of the other police and district courts.® 

If no justice or special justice is present at the time and 
place appointed for holding a session of the court, the sheriff 
or any of his deputies or the clerk may adjourn the court 
from day to day or from time to time, giving notice thereof 
as circumstances may require.° 


.» c. 160, § 6. 
ic. 160, § 7. 

* R. L., c. 160, § 41. When a special justice holds the court, etc., that 
fact, and the fact which gave him jurisdiction must be entered upon the 
general records of the court, but need not be stated in the record of the 
case heard by him. R. L., ec. 160, § 41. 

> R. L., c. 160, § 50. 

Somes, 0. 160, § 43. 
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The justices of police, district or municipal courts, except 
the municipal court of the city of Boston, may perform each 
other’s duties when they find it necessary or convenient.! 

These courts have and must exercise all powers necessary 
for the discharge of their duties. They may issue all writs, 
warrants and processes necessary or proper to carry into 
effect the powers granted to them, and when no form is pre- 
scribed therefor by statute they must frame one in conformity 
with the principles of law and the usual course of proceedings 
in the courts of this state.? 

Each of the courts has a seal, which must be affixed to all 
processess issued by the courts which require a seal ;* and all 
processes must be signed by the clerk or assistant clerk, bear- 
ing teste of the justice, unless he is a party thereto, or his. 
office is vacant, when they must bear teste of the special 
justice holding the oldest commission.+* 


Jurisdiction. 

District and police courts have original jurisdiction, exclu- 
sive of the superior court, of actions of contract, tort, or re- 
plevin, in which the debt or damages demanded or the value 
of the property alleged to be detained does not exceed one 
hundred dollars ; of actions of replevin for beasts distrained 
or impounded in order to recover a penalty or forfeiture sup- 
posed to have been incurred by their going at large, or to 
obtain satisfaction for damages alleged to have been done by 
them; and of summary process to recover land under the 
provisions of R. L., ec. 181.5 

They have original and concurrent jurisdiction with the 
superior court of actions of contract, tort or replevin, in 
which the debt or damages demanded or the value of the 
property alleged to be detained is more than one hundred and 


1R. L., c. 160, § 44. 
2K. L., c. 166, § 1. 
8 R. L., c. 160, § 6. 
4B. L., c. 160, § 46. 
5 R. L., c. 160, § 18. 
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does not exceed one thousand dollars, and of petitions to en- 
force liens under the provisions of R. L., ¢. 197, if the 
amount of the claim does not exceed one thousand dollars.! 

The jurisdiction of these courts excludes that of a trial 
justice if any of the parties lives or has his usual place of 
business in its district, or if, in an action of summary process 
under the provisions of R. L., c. 181, the land in controversy 
is situated in its district.? 

These courts may issue writs of scire facias against execu- 
tors and administrators upon a suggestion of waste after a 
judgment against them, and also against bail taken in a civil 
action before them, and proceed to judgment and execution 
as the superior court might do in like cases.? Such writs 
must be served not less than seven days before the return 
day, nor more than sixty days after the date thereof, and may 
run into any county in which the defendant may be found.4 
These courts have jurisdiction of actions upon such writs 
although the debt and costs on the original judgment together 
exceed one thousand dollars; and judgment and execution 
may be awarded by the court for the whole amount due to 
the plaintiff, with costs of the new action.°® 

Police and district courts are given jurisdiction in natural- 
ization of aliens concurrent with the municipal, superior and 
supreme courts.” 

If all the parties to an action in a police or district court 
file a written waiver of the right of appeal, they may, upon 
demand, have the action tried before the justice and special 
justices sitting together ; and there is then no right of appeal 
from the judgment of such justices or of a majority of them 
sitting together.’ 


1 R. L., c. 160, § 19. 
2K. L., c. 160, § 20. 
3 R. L., c. 160, § 21. 
#R. L., ¢. 160, § 22. 
5 R. L., c. 160, § 23. 
6 R. L., c. 166, § 14. 
7 RB. L., c. 160, § 42. 


30 MASSACHUSETTS PRACTICE. 


The original writ in all civil actions commenced before 
police and district courts runs throughout the county in 
which the court issuing the same is held; and into any other 
county for the purpose of attaching property therein; or for 
service on a defendant residing in another county when one 
of several defendants resides within the county in which the 
court issuing the same is held; or on a defendant residing in 
another county when a person dwelling or having his usual 
place of business in the county where the court is held is sum- 
moned as a trustee ; and for service on a defendant in an action 
of summary process under the provisions of R. L., ¢. 181.1 

Executions issued by police and district courts may be 
served and must be obeyed in every county to which they are 
directed.” 


List of District Courts. 


The following is a list of the district courts, the times 
when and places where their civil sessions are held, and the 
towns and cities constituting the district of each court :-—* 


Frrst Districr Court oF BARNSTABLE.—Every Monday, at 9 
A. M., at BARNSTABLE ; and every Saturday, at 9 a. m., at BouRNE; 
for Barnstable, Bourne, Falmouth, Mashpee, Sandwich, and Yar- 
mouth. 

Second District Court oF BARNsTABLE.—Every Friday, at 


9 a. M., at HARwicH; and every Thursday, at 1 Pp. m., at Prov- 


INCETOWN ; for Brewster, Chatham, Dennis, Kastham, Harwich, 
Orleans, Provincetown, Truro, and Wellfleet. 

District Court oF CENTRAL BERKSHIRE.—Every Saturday, 
at 10 A. M., at Pirrsrietp ;* for Dalton, Hancock, Hinsdale, 
Lanesborough, Peru, Pittsfield, Richmond, and Washington. 

District Court or NorruerNn Berksuire.—Every Wednes- 
day, at 9 a. m., at Nort ApaAms; for Clarksburg, Florida, and 


North Adams. 





1 R. Live Cc, 167, § 22. 

aD hon Wy at a Wy 

R. (Lan, G. 100) § 2, 

4 Judgment entered Monday at 5p. M., unless otherwise ordered. 
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District Court oF SouTHERN BERKSHIRE.— Every Saturday, 
at 10 A. m., at Great BARRINGTON ; for Alford, Egremont, Great 
Barrington, Monterey, Mount Washington, New Marlborough, and 
Sheffield. 

Fourtn Disrricr Court oF BERKsHIRE.—Every Saturday, 
at Apams; for Adams, Cheshire, Savoy and Windsor. 

Frrst District Court or Bristor.—Every Monday, at 10 a. 
m., at Taunton ;' for Attleborough, Berkeley, Dighton, Easton, 
Mansfield, North Attleborough, Norton, Raynham, Rehoboth, See- 
konk, and Taunton. 

SrconD Districr Court oF Bristot.—Every Monday, at 
Faux River;? for Fall River, Freetown’, Somerset, Swansea, and 
Westport.® 

Tutrp Districr Court or Brisrour.—Every Monday and 
Thursday, at 10 a. m., at New Breprorp; for Acushnet, Dart- 
mouth, Fairhaven, Freetown,®? New Bedford, and Westport.® 

District Court oF Dukes Country.—Each alternate Satur- 
day, at 9 a. M., at CorracE Criry ;* and each alternate Saturday, 
at EnGArtown or Tispury, alternately ;* for Chilmark, Cottage 
City, Edgartown, Gay Head, Gosnold, Tisbury, and West Tisbury. 

First District Court or Essex.—Every Wednesday, at 10 
A. M., at Sauem;° for Beverly, Danvers, Hamilton, Middleton, 
Salem, Topsfield, and Wenham. 

SrconD Disrrict Court or Essex.—2d and 4th Wednesdays 
of each month, at 9 a. m., at AmessBurRy ;° for Amesbury and 
Merrimac. 

CENTRAL District Court or NoRTHERN Essex.—1st and 3d 
Wednesdays of each month, at 9 A. M., at HAveRuHILL ; for Bow- 
ford, Georgetown, Groveland, and Haverhill. 


1 The court sits also at Attleborough for criminal business. 

2 Judgment entered Tuesday at 10 A. M., unless otherwise ordered. 

5 The second and third district courts of Bristol have concurrent 
jurisdiction in Freetown and Westport. R. L., c. 160, § 2. 

4 Said court shall be held in the town of Cottage City on Saturday of 
each alternate week, and at Edgartown and Tisbury alternately in the 
intervening weeks, and at such other times and places within said dis- 
trict as the justice thereof may by general rule determine; and shall 
also be held at all other times required by law or by such general rule in 
the towns of Cottage City, Edgartown and Tisbury. St. 1898, c. 287, § 1. 

5 Judgment entered Wednesday at 10 A. M., unless otherwise ordered. 

6 Judgment entered Saturday at 9 a. M., unless otherwise ordered. 
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Districr Court oF EAstERN Essex.—Every Saturday, at 10 
A. M., at GLoucESTER ; for Hssex, Gloucester, and Rockport. 

District Court or FRANKLIN.—I1st Saturday of each month, 
at 9 A. M.,at GREENFIELD ;' 3d Saturday of each month at SHEL- 
BURNE Fatts (in Buckland and Shelburne); and 4th Saturday 
of each month, at TuRNERS Fats (in Montague) ; for the coun- 
ty of Franklin, except the towns of Erving, New Salem, Orange, 
Warwick and Wendell. : 

Districr Court oF EASTERN FRANKLIN.—2d Saturday of 
each month, at OrANGE; for Hrving, New Salem, Orange, War- 
wick, and Wendell. 

District Court oF EASTERN HAmpprEN.—Every Saturday, at 
10 a. m., at Parmer; for Brimfield, Holland, Monson, Palmer, 
and Wales. 

District Court oF WESTERN HAmMPppEN.—2d Wednesday of 
each month, at CHESTER; and every Saturday, at 9 a. M., at 
WestFIELpD; for Blandford, Chester, Granville, Montgomery, 
Russell, Southwick, Tolland, and Westfield. | 

District Court oF HAmpsuireE.—Every Monday, at Norru- 
AMPTON ; Ist and 3d Wednesdays of each month, at AMHERST ; 
1st and 3d Thursdays of each month, at BetcuEr1own; 2d and 
4th Thursdays of each month, at Huntineton ; every Friday, 
at Ware; and at the option of the justice, at CummMineTon and 
EasTHAMPTON ; for the county of Hampshire. 

District Court oF CENTRAL MippLEsEx.—1st and 3d Wed- 
nesdays of each month, at 9 a. mM., at Concorp ;? for Acton, 
Bedford, Carlisle, Concord, Lexington, Lincoln, Maynard, and 
Stowe. 

First Districr Court oF EAsterN MippLEsex.—Every 
Monday, Tuesday, and Saturday, at 9 4. m., at Maxpen ;? for 
Everett, Malden, Medford, Melrose, North Reading, and Wakefield. 


1 The clerk of this court need not attend its sessions held in any other 
place than Greenfield, unless requested to do so by the justice. When 
the clerk is not in attendance the justice must keep a record of the pro- 
ceedings had before him, and transmit it to the clerk, to be entered by him 
upon the docket and records of the court. The justice must also ac- 
-count with and pay over to the clerk all fines, costsand fees received by 
him. St. 1896, c. 353. 

2 Judgment entered Saturday at 9 A. M., unless otherwise ordered. 

Judgment entered Friday at 9 a. m., unless otherwise ordered. 
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Second District Court or EAstERN Mippiesrx.— Every 
Saturday, at 9.50 a. m., at Warttuam,! for Waltham, Watertown, 
and HWeston. 

Tuirp Districr Court or Eastern MippiEesrx.—Every 
Thursday, at 10 a. m., at CAmBripGE ;' for Arlington, Belmont, 
and Cambridge. 

Fourtu Disrricr Courr or EAsterRN Mippiesex.—Every 
Saturday, at 94. m., at Wosurn;! for Burlington, Reading, 
Stoneham, Wilmington, Winchester, and Woburn. 

First District Court oF NortTHERN MippiEsex.—Last Sat- 
urday of each month, at 9 a. m., at AvErR;? for Ashby, Ayer, Box- 
borough, Groton, Littleton, Pepperell, Shirley, Townsend, and 
Westford. 

First Districr Court oF SouTHERN MIppLESEX.—Every 
Monday, at 9.30 a. m.,' at SoutrnH Framineuam ; for Ashland, 
Framingham, Holliston, Sherborn, Sudbury, and Wayland. 

District Court oF EASTERN NorFoutK.—Every Tuesday, at 
9 a. M., at Quincy ;? for Braintree, Cohasset, Holbrook, Milton, 
Quincy, Randolph, and Weymouth. 

First District Court or NortHern Norroitx.—Every 
Tuesday, at 10 a.m., at DepHAm; for Dedham, Dover, Hyde Park, 
Medfield, Needham, Norwood, Wellesley, and Westwood. 

District Court or SourHERN Norrotk.—Every Saturday, at 
9A.M., at SroucutTon*; for Avon, Canton, Sharon, and Stoughton. 

District Court oF WESTERN NorFoLtk.—LEvery Saturday, at 
FRANKLIN;5 and every Wednesday, at WatLpo.e; for Belling- 
ham, Foxborough, Franklin, Medway, Millis, Norfolk, Walpole, 
and Wrentham. 


1 Judgment entered Friday at 10 A. M., unless otherwise ordered. 

2 Judgment entered Wednesday at 9 A. M., unless otherwise ordered. 

3 Judgment entered Thursday at 9 A. M., unless otherwise ordered. 

4 Judgment entered Friday, unless otherwise ordered. | 

5 The return day for writs and other processes in civil actions is 
on Saturday of each week at Franklin. Actions for trial at the session 
of the court held at Walpole must be so designated on or before the ex- 
piration of the time for filing the answer. The court may transfer an 
action from one of the sessions to the other, or may adjourn from one 
of the towns to the other, whenever the public convenience may seem 
to the justice presiding therein to render such action expedient. St. 
1898, c. 497. 
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SEcoND District Court or PrymMoutH.—Every Wednesday, 
at 9 a. m., at AprineTon,! and daily, at 9 a. m., at Hinenam ; for 
Abington, Hanover, Hanson, Hingham, Hull, Norwell, Rockland, 
Scituate, and South Abington. 

Tuirp District Court or PLymMoutTu.—Every Saturday, at 
10 a.m., at PrymourH; for Duxbury, Kingston, Marshfield, 
Pembroke, Plymouth, and Plympton. 

Fourtu District Court oF PrymMoutu.—Every Saturday,-at 
9A. M., at MippLEBoROUGH ;” 2d and 4th Thursdays, at WARE- 
HAM ; for Lakeville, Marion, Mattapoisett, Middleborough, Roches- 
ter, and Wareham. 

District Court oF East Boston.—Every Monday, at 9A. M., 
at Easr Bosron ;° for Wards land 2 of Boston, and Winthrop. 

CentTRAL Districr Court or WorcrEsTER.—Every Saturday, 
at 9.30 A. m., at WorcEsTER; for Auburn, Holden, Leicester, Mill- 
bury, Paxton, Shrewsbury, Sutton, West Boylston, and Worcester. 

First Districr Court or EasteERN WoRrcrstER.—Every 
Monday, at 9 A. M., at WestBoroueH; and every Tuesday, at 9 
A.M., at GRAFTON ; for Grafton, Southborough, and Westborough. 

Second Disrricr Court or EASTERN WorcEsTER.—2d and 
4th Saturdays, at 9 A. M., at Crinton ; for Berlin, Bolton, Boy!- 
ston, Clinton, Harvard, Lancaster, Northborough, and Sterling. 

First District Court or NoRTHERN WoORCESTER.—2d and 
4th Saturdays of each month, at 10 a.m., at Arnot; and Ist 
and 3d Saturdays of each month, at 9 A. M., at GARDNER ;* for 
Athol, Gardner, Hubbardston, Petersham, Phillipston, Royalston, 
and Templeton. 

Frrst District Court OF SourTHERN WoORcESTER.— Every 
Monday, at 9.50 a. M., at SouTHBRIDGE ;° every Tuesday, at 9.30 
A. M., at WessTER ;° for Charlton, Dudley, Oxford, Southbridge, 
Sturbridge, and Webster. 

SeconD District Court oF SOUTHERN WoRCESTER.—Every 
Monday, at BuacksTonE; every Saturday, at 10 a. m., at Ux- 
BRIDGE; for Blackstone, Douglass, Northbridge, and Uxbridge. 


2 Writs are returnable at Abington. | 

2 Judgment entered Saturday at 11 a. M., unless otherwise ordered. 
3 Judgment entered Tuesday at 10 A. M., unless otherwise ordered. 
* Writs are returnable at Gardner. 

5 Judgment entered Thursday at 9 A. M., unless otherwise ordered. 
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Tutrp District Court oF SOUTHERN WorcESTER.—1st and 
3d Wednesdays of each month, at 9 A.M., at Mitrorp; for 
Hopedale, Mendon, Milford, and Upton. 


List of Police Courts. 


The following is a list of the police courts, the times when, 
and places where, their civil sessions are held, and the towns 
and cities constituting their several districts :— 


Poxicre Court oF Brock ton.—Every Saturday, at Brock Ton ; 
for Bridgewater, Brockton, Hast Bridgewater and West Bridge- 
water. | 

Poricrk Court oF CHELSEA.—LEvery Tuesday, at Cursea ; for 
Chelsea and Revere. 

Porick Court oF CHicorEE.—Every Saturday, at 10 a. m., at 
CuicoPes ;' for Chicopee. 

Poxick Court or Fircupure.—LEvery Saturday, at Fircu- 
BURG ; for Fitchburg. 

Poxice Court or Hotyoxr.—Every Saturday, at 9 a. m., at 
Horyoxe; for Holyoke. 

Porice Court oF LAWRENCE.—2d and 4th Tuesdays of each 
month, at 10 a. m., at LAwRENcE ; for Lawrence. 

PoxicE Court or Lre.—Every Friday, at 9 A. m., at Lee; for 
Lee. 

PouicE Court or LowrEii.— Every Wednesday, at 11 a. M., at 
LowE zt ;? for Lowell. 

Pouice Court or Lynn.—Every Saturday, at 10 a. m., at 
Lynn ;’ for Lynn. 

Poxice Court or MArtporoucH.—Every Saturday, at 9 A. M.,, 
at MarLtBorouGs ;* for Marlborough. 

Poxrick Court or Newspuryrort.—lIst and 3d Wednesdays of 
each month, at.10 a. m., at Newsuryeport ;? for Newbury and 
Newburyport. 

Poxice Court or Newton.—Every Tuesday, at 9 a. m., at 
West Newrton;?’ for Newton. 


Judgment entered Thursday at 10 A. M., unless otherwise ordered. 
Judgment entered Friday at 10 A. M., unless otherwise ordered. 
Judgment entered Saturday at 10 A. M., unless otherwise ordered. 
Judgment entered Wednesday at 9 A. M., unless otherwise ordered. 
Judgment entered Friday at 9 a. M., unless Otherwise ordered. 
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Poxice Court oF SoMERVILLE.—Every Tuesday and Saturday, 
at 9 A. M., at SOMERVILLE ;' for Somerville. 

PouicE Court or SPRINGFIELD.—Every Saturday, at 10 A. m., 
at SPRINGFIELD; for Agawam, Hast Longmeadow, Hampden, 
Longmeadow, Springfield, West Springfield, and Wilbraham. 

PoritcE Court or WILLIAMSTOWN.—Every Saturday, at 9 a. 
M., at WILLIAMSTOWN ; for Williamstown. 


Return Day. 


Saturday of each week is the return day for writs, processes, 
notices to appear, and citations in all civil actions and pro- 
ceedings in said courts; but notices or citations may be made 
returnable at other times.? 

Sessions. 

Police and district courts are always open and business 
may be transacted at any time, except as provided in R. L., ¢. 
166, § 5. Sittings of the courts are held in the court houses 
or other places provided therefor by the county.? 

Sittings may be adjourned from time to time as occasion re- 
quires, and cases may be continued to any future day fixed 
for the sitting of the court.? 


TRIAL JUSTICES. 


A limited number of justices of the peace, not to exceed 
nine in Barnstable county, twelve in Berkshire, thirteen in 
Bristol, three in Dukes county, nineteen in Essex, ten in 
Franklin, ten in Hampden, ten in Hampshire, thirty in Middle- 
sex, two in Nantucket, seventeen in Norfolk, fifteen in Ply- 
mouth, one in Suffolk, twenty-six in Worcester,’ are commis- 
sioned by the governor, with the advice and consent of the 
council, as trial justices in and for the several counties.» The 


lJ 

2 BR. L., c. 167, § 25. 
3 R. L., c. 160, § 39 
4R. L., c. 161, §9 
5 RB. L., c. 161, § 6 
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commission of a trial justice runs for three years,! unless 
sooner revoked, which may be done at any time, or he ceases 
to be a justice of the peace,! or changes his domicil toa place 
within the district and jurisdiction of an inferior common-law 
court ;? or, probably, when the jurisdiction of a district, police 
or municipal court is extended so as to include the place of 
his residence. | 

Trial justices must not commence or be concerned in the 
commencement of civil actions returnable before themselves ;? 
nor be retained or employed as attorneys before any court, 
upon appeal or otherwise, in any suit or action previously de- 
termined before themselves; nor try any civil action com- 
menced by themselves or by their order or direction ; and every 
civil action so commenced must be dismissed with costs for 
the defendant.‘ 

Trial justices may issue all writs, warrants, and processes 
necessary or proper to carry into effect the powers granted to 
them; and when no form is prescribed therefor by statute, it 
is their duty to frame one in conformity with the principles 
of law and the usual course of proceedings in the courts of 
this state.® . 

Upon the death, resignation or removal from office of a 
trial justice, all his dockets, records of his judicial proceedings 
and other official papers in his custody must be deposited in 
the office of the clerk of the courts in the county for which 
he was designated, or, if he was designated for the county of 
Suffolk, in the office of the clerk of the superior court for 
civil business.6 A trial justice who neglects for three months 
after his resignation or removal from office so to deposit his 
dockets, records and other official papers is liable to forfeit not 
more than five hundred dollars, and the executor or adminis- 


L., c. 161, § 7; Commonwealth v. Mosher, 134 Mass. 226 (1883). 
i, ¢. 161, §.10. 

iy CG. 161, § 52. 

fe. 161.858, 

L., c. 166, § 1; Dunham v. Burlingame, 2 Met. 271 (1841). 

L., c. 161, § 61. 
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trator of a deceased trial justice who neglects for three months 
after the filing of his bond so to deposit in the clerk’s office 
the dockets, records and other official papers of the deceased 
which come into his hands is lable to a similar penalty.! 

Whoever knowingly and wilfully destroys, defaces or con- 
ceals the dockets,'records or other official papers of a trial 
justice is liable to a forfeit of not more than one thousand 
dollars, and, also, for damages to any person who is injured 
thereby.? 


Jurisdiction. 

Trial justices may hold courts within the counties for which 
they are appointed,® unless one or more of the parties lives or 
has his usual place of business in the district of a police, 
district or municipal court, or if, in an action of summary 
process under the provisions of R. L., c. 181, the land in 
controversy is situated in such district.4 

They have original jurisdiction, exclusive of the superior 
court, of actions of contract, tort or replevin in which the 
debt or damages demanded or value of the property alleged 
to be detained does not exceed one hundred dollars; of ac- 
tions of. replevin for beasts distrained or impounded in order 
to recover a penalty or forfeiture supposed to have been in- 
curred by their going at large, or to obtain satisfaction for 
damages alleged to haye been done by them; and of summary 
process under the provisions of R. L., ¢. 181.° 

They have original and concurrent jurisdiction with the 
superior court of actions of contract, tort or replevin in 
which the debt or damages demanded or value of the property 
alleged to be detained is more than one hundred and does 
not exceed three hundred dollars.® 


c. 161, § 62. 
c. 161, § 68. 
ah). SL ls 
62161, § 11; c. 160, § 20. 
c. 161, § 11; Bossidy v. Branniff, 185 Mass. 290 (1883). 
c. 161, § 12. 
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They may issue writs of scire facias against executors and 
administrators upon a suggestion of waste after judgment 
against them, and also against the. bail taken in a civil action 
before themselves, and proceed therein to judgment and exe- 
cution as the superior court might do in like cases.1. Such 
writs are served not less than seven days before the return 
day, and not more than sixty days after the date thereof, and 
they may run into any county in which the defendant may 
be found. They have jurisdiction of actions upon such 
writs, although the debt and costs on the original judgment 
together exceed three hundred dollars; but judgment and 
execution may be awarded by the trial justice for the whole 
amount due to the plaintiff, with the costs of the new ac- 
tion.® 

If, in an action pending before a trial justice, it appears 
by the pleadings or otherwise that the title to land is drawn 
in question, the fact, unless it appears by the pleadings, must 
be stated on the record, and the case must, at the request of 
either party, be removed to and entered in the superior court 
for the same county at the return day next after the removal 
is requested, and be there tried and determined as if it had 
been originally commenced, or, if it is a writ:of scire facias, 
as if the original judgment had been obtained, in that court. 
The party who requires the case to be so removed must, ex- 
cept as provided in R. L., c. 173, § 101, recognize to the 
other party in a reasonable sum with sufficient surety or sure- 
ties, with condition to enter the action at the superior court 
for the same county at the return day next after the removal 
is requested ; and if he fails so to recognize, the trial justice 
must hear and determine the case as if no removal had been 
requested.? The recognizor must produce at the superior 
court a copy of the record and all papers required to be pro- 


R. L., c. 161, § 13. 
Pc 161, § 14, 
, ¢. 161, § 15. 
, c. 161, § 19. 
L., c. 161, § 20. 
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duced by an appellant, and if he fails so to do, or so to enter 
the action, he will, upon complaint of the adverse party, be 
there defaulted or non-suited, as the case may be, and such 
judgment will be thereupon rendered as law and justice may 
require.1 

If a trial justice before whom a civil action has been com- 
menced dies after the service of the writ either by attach- 
ment of property or by personal service on the defendant and 
before the entry thereof, or after the entry, but before final 
judgment in the case has been rendered by him, any other trial 
justice for the same county may, upon the application of any 
one of the parties to the action, cause the papers in the case ~ 
to be brought and entered before him, and he may thereupon 
proceed in the action in the same manner as if it had been 
originally entered before him. ‘The trial justice before whom 
the case is so entered must issue notice to the other party or 
parties to the action, that they may appear before him. Such 
notice is served in the manner provided for the service of 
writs returnable before trial justices, and no further proceed- 
ings can be had in the case until such notice has been given? 

If a trial justice dies while a judgment rendered by him 
remains unsatisfied, any other trial justice for the same coun- 
ty may, upon the application of the creditor, cause the record 
of the judgment to be brought before him, and must there- 
upon transcribe the same upon his own book of records, note 
on the original that he has so transcribed it, and deliver it to 
the person who produced it.’ After such transcription the 
trial justice may issue execution on the judgment as if it 
had been rendered by himself, changing the form as the cir- 
cumstances require; and a copy of the record, certified by 
him, has the same effect as an authenticated copy of the 
original.4 


L., c. 161, § 21. 
L., ¢. 161, $§ 22-24. 
L., c. 161, § 25. 
Teoh 1Gl, 8°97: 
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The trial justice who is applied to under the provisions of 
the two preceding paragraphs must, unless the papers and 
records of an ex-trial justice have been deposited in the 
office of the clerk of courts as provided for in R. L., c. 161, 
§ 61, if necessary issue a summons to the executor or admin- 
istrator of the deceased justice, or to any other person who 
is supposed to have the custody of the papers or records, re- 
quiring him to produce the same or to submit to an exami- 
nation on oath as to the place where they may be found ; and 
may commit such person as for contempt until he submits to 
such examination, if -required, and produces the papers and 
records, if they are within his custody or control.! 

Trial justices have the same authority to issue commis- 
sions to take depositions in cases pending before them as the 
superior court has in cases pending therein.” 

A writ issued by a trial justice cannot be made to run into 
any other county than that in which it is returnable, except 
in the following cases, and then only when directed to the 
proper officers in such other county :— 

1. For the purpose of causing an attachment of property 
therein,—but in such case the cost of service that may be 
taxed against the defendant is limited to one dollar and fifty 
cents ; 

2. In summary process for the recovery of land under 
R. L., c. 181, which must be brought in the county where 
the premises are situated ; and, 

8. When a person is summoned as trustee who is liable 
to be charged as such and the defendant resides in this com- 
monwealth, but in a county other than that in which the writ 
is returnable, the writ may run into any county for service 
on the defendant.! 

Executions issued by trial justices may be served and 


1 
1 

. 167, § 28; Cahoon v. Harlow, 7 Allen 151 (1862). 
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must be obeyed in every county to which they are 
directed.! 

If the commission of a trial justice expires while a judg- 
ment rendered by him remains unsatisfied, he may issue 
execution thereon with the same effect as if it had not ex- 
pired.2 If his commission is not renewed, or is terminated 
by resignation, change of domicil or revocation, he may finish 
any business which has been commenced or is pending before 
him and certify copies of his records and papers; or any 
party to a civil action which has been commenced or is pend- 
ing before him may enter or transfer such action for proceed- 
ings before any other trial justice for the same county, in the 
manner provided in R. L., c. 161, $$ 25, 27. If a trial jus- 
tice is commissioned and qualified anew at or before the 
expiration of his former commission, his authority contin- 
ues; and all business which has been commenced by or 
before him under the former commission may be prosecuted 
and completed in the same manner as if that commission had 
continued in force.! 

Trial justices must keep a record of all their judicial pro- 
ceedings both in civil and criminal cases; enter all costs 
which are taxed and allowed by them in a record book kept 
for that purpose, specifying the case in which, and the person 
to whom, they were allowed, and the severalitems of charge 
specifically ; and safely preserve all dockets and records of 
their judicial proceedings and other official papers in their 
custody, keeping them open, under proper regulations, to 
public inspection and examination, and furnish copies thereof 
upon request and payment of such fees as are allowed in 
similar cases to clerks of courts.® 


URN oe177 8 17 
2B. L., c: 161, § 55. 
8 RK. L., c. 161, § 56. 
‘oR Tie 164, § 57. 
5 R. L., c. 161, $§ 49, 58 
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Sessions. 

Trial justices may severally hold courts within the coun- 
ties for which they are appointed ;! but usually they have no 
set periods for holding court. 

Actions before trial justices may be heard and determined 
at their dwelling houses or at any other convenient and suit- 
able place ; and writs and processes may be made returnable 
accordingly, but not earlier than nine o’clock in the forenoon 
nor later than five o’clock in the afternoon.? 

The writ should name an hour in the day for holding the 
court, and must be returned and entered within the period of 
one hour from the time specified. If it is not entered within 
that time, the defendant may refuse to appear, or he may 
appear specially, have the action dismissed on motion, and 
obtain judgment for his costs, to be taxed by the trial justice.® 

Trial justices may adjourn their courts in all cases on trial 
before them to any other time or Bee as occasion requires 

except as provided in R.-L., c. 217, § 25.4 

The reasonable and necessary a not exceeding ten 
dollars a month, actually incurred by a trial justice for the 
rent of an office which is used by him for court purposes, is 
paid by the county in which the office is located, in the same 
manner as the expenses for rent of police and district courts.® 

If a trial justice fails to attend at the time and place to 
which a civil process is returnable or continued before him, 
any other trial justice for the same county or a justice of the 
peace may attend and continue the process for not more than 
thirty days, without costs, and saving the rights of all par- 
ties ; and he must make a certificate thereof, which must be 
filed with the papers in the case and entered upon the 


=e 1,, cy 161, § 11. 

Paes, ©. 161, § 16. 

3 KR. L., c. 173, §§ 10, 11; Blanchard v. Walker, 4 Cush. 455 (1849). See 
Hendrick v. Whittemore, 105 Mass. 28 (1870). 

*ft. L., ce. 161, § 51. 

Seierie, ©. 101, § 1. 
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record by the trial justice before whom the process was: 
returnable.! 

Trial justices may punish such disorderly conduct as in- 
terrupts any judicial proceedings before them, or is a con- 
tempt of their authority or persons, by a fine of not more 
than ten dollars or by imprisonment for not more than fifteen 
days.? 3 


List of Trial Justices. 

BERKSHIRE County.—William C. Spaulding of West Stock- 
bridge. 

Essex County.—George H. Poor of Andover, Charles A.. 
Sayward of Ipswich, William C. Fabens.of Marblehead, William 
M. Rogers of Methuen, Joseph T. Wilson of Nahant, Newton 
P. Frye of North Andover, Amos Merrill of Peabody®, J. Scott 
Todd of Rowley, and George M. Amerige of Saugus. 

Mippriesex Counry.—George L. Hemenway of Hopkinton,. 
Henry Boynton of Hudson, and Henry C. Mulligan of Natick. 

Nantucket Counry.—Allen Coffin and George E. Mooers of 
Nantucket. 

Worcester County.—Matthew Walker of Barre, Henry E. 
Cottle of Brookfield, Denis Healey of Hardwick, Harry C. 
Bascom and Chauncey W. Carter of Leominster, Sylvander Both- 
well of North Brookfield, Albert W. Curtis of Spencer, John W. 
Tyler of Warren, and Frank B. Spalter of Winchendon. 


LR. L.,-¢. 161, $18: 

2 Rk. L., c. 161, § 48. See Whitcomb’s case, 120 Mass. 118 (1876), and. 
cases cited. 

3 For criminal business only. 
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CHAPTER II. 


RULES OF THE COURTS. 


THE supreme judicial court, superior court and police, dis- 
trict and municipal courts, except the municipal court of the 
city of Boston, must make and promulgate uniform codes of 
rules for regulating the practice and conducting the business 
of such courts in cases not expressly provided for by law. 

Courts are not final and exclusive judges of the construc- 
tion and legal effect of their own rules; their decisions re- 
specting them are matter of law to be decided as other ques- 
tions of law by the supreme judicial court.! 

A rule of court in which discretionary power is not re- 
served cannot be dispensed with in a particular case.2 


RULES OF THE SUPREME JUDICIAL COURT.® 


The supreme judicial court from time to time must make 
and promulgate uniform codes of rules, not inconsistent with 
law, for regulating the practice and conducting the business 
of the court in cases not expressly provided for by law; for 
the purpose of, 

First. Simplifying and shortening pleadings and procedure. 

Second. Prescribing the terms upon which amendments 
will be allowed or unnecessary counts and statements stricken 

1 Rathbone v. Rathbone, 4 Pick. 89 (1826); Wigglesworth v. Atkins, 5 
Cush. 212 (1849). 

2 Thompson v. Hatch et trs., 3 Pick. 512 (1826); Tripp v. Brownell, 2 
Gray 402 (1854). If a judge of the superior court dispenses with a rule 
without authority an appeal from his action should probably be taken. 
Thompson v. Hatch et trs., 3 Pick. 512 (1826.) 

8 For order of this court as to the forms of proclamation at the open- 


ing and adjournment of its sessions, see Massachusetts Reports, volume 
160, page 601. 
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from the record ; discouraging negligence and deceit; prevent- 
ing delay; securing parties from being misled; placing the 
party not in fault as nearly as possible in the condition in 
which he would have been if no mistake had been made; dis- 
tinguishing between form and substance; and substituting 
fixed and certain requirements for the discretion of the court. 

Third. Conducting trials. 

Fourth. Presenting distinctly the questions to be tried by 
the jury. ; : 

Fifth. Giving a party such notice of the evidence which is 
intended to be offered by the adverse party as will prevent 
surprise and enable him to prepare for trial. 

Sixth. Prescribing such forms of verdicts as will place up- 
on record the finding of the jury. 

Seventh. The entry of judgment by the clerk under a 
general order in all cases ripe for judgment. 

Eighth. Expediting the decision of causes and securing 
the speedy trial thereof. 

Ninth. Remedying abuses and. imperfections in practice 
and diminishing costs. 

Tenth. Filing and hearing motions to set aside verdicts 
and notifying adverse parties thereof.! 

The following are the rules of the supreme judicial court 
now in force :—? 


For the Regulation of Practice at Common Law.® 


I. No civil action shall be entered after the return day, unless 
by consent of the adverse party and by leave of the court, or un- 
less the court shall allow the same for sufficient cause.* 


1 Rk. L., c. 158, § 3. 

2 Established Jan. 2, 1884; and subsequently amended as noted. 

8 Amended Jan. 12, 1886, by adding the following words :—‘‘ The 
word ‘term,’ wherever it occurs in any of the rules, shall be construed 
to mean ‘ regular sitting of the court,’ and the word ‘ vacation’ to mean 
‘ whenever the court is not holding a regular sitting,’ unless the con- 
text requires a different construction.”’ 

4 As amended Jan. 12, 1886. 
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Il. Upon the entry of every action or appeal, the name of the 
plaintiff's or appellant’s attorney shall be entered at the same time 
on the clerk’s docket ; and in default thereof a nonsuit may be 
entered. 

Ill. If either party shall change his attorney pending the 
suit, the name of the new attorney shall be substituted on the 
docket for that of the former attorney, and notice thereof given 
to the adverse party ; and until such notice of the change of an 
attorney all notices given to or by the attorney first appointed 
shall be considered in all respects as notice to or from his client, 
except in cases in which by law the notice is required to be given 
to the party personally : provided, however, that nothing in these 
rules shall be construed to prevent either party in a suit from 
appearing for himself in the manner provided by law; and in 
such case the party so appearing shall be subject to the same 
rules that are or may be provided for attorneys in like cases, so 
far as the same are applicable. 

IV. No amendment in matter of substance shall be allowed 
after the entry of an action, unless by consent, in any case where 
the adverse party appears, except upon payment of a term fee; 
and upon striking out unnecessary counts or statements, or filing 
amendments after demurrer, the same: terms shall be imposed ; 
and no amendment shall be allowed, unless by consent, after an 
action is placed on the trial list, except upon payment of a double 
term fee ; but this rule shall not prevent the imposition, in any 
case, of such further terms as the circumstances of the case and 
justice to the parties may require. When either party shall 
amend, the other party, if by reason thereof his case shall require 
it, shall be entitled also to amend without terms. 

VY. Answers and pleas in abatement, and motions to dismiss, 
shall be filed within the time allowed by law for entering an 
appearance, unless otherwise specially ordered by the court for 
good cause shown. 

VI. The answer, and, in real and mixed actions, the plea, 
shall be filed within thirty days from the return day, in cases re- 
turnable to this court, or, in cases removed from the superior 
court, within thirty days from the date of the entry thereof in 
this court, unless the court shall by special order restrict or ex- 
tend the time; and if the answer or plea be not so filed, a default 
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may at any time be entered by order of the court on motion of 
the plaintiff. 

VII. Whenever an answer or plea is filed, notice in writing 
of the fact shall be sent on the same day, by mail or otherwise, 
to the adverse party. 

VIII. The notice that a party desires a trial by jury, 
required by Pub. Sts., c. 167, § 69,' shall be filed not later than ten 
days after the filing of the answer or plea, unless the court shall 
by special order restrict or extend the time. 

IX. On the first Monday of every month judgment may be 
entered, in all actions ripe for judgment, under a general order 
of the court ; and the court, or any justice, may at other times 
order judgment to be entered in any action. When actions shall 
be brought against parties severally liable upon written contracts, 
and some of the defendants shall be defaulted and others appear, 
the clerk may enter up judgment and issue execution against the 
parties defaulted, as if they had been the sole defendants ; and 
the case shall go forward against the parties appearing, as in 
other contested cases. 

X. In all cases in which money shall be brought into court 
under the common rule,’the plaintiff shall be entitled to receive 
the same, together with his costs up to that time, to be legally 
taxed ; and if the plaintiff shall in reasonable time tax his costs, 
the amount thereof shall be paid into court, in addition to the 
money brought in, and shall be for the use of the plaintiff, and paid 
out to him on request ; whereupon the amount so brought in on 
account of the plaintiff’s demand, shall be considered as stricken 
out of the plaintiff's demand, to the same effect as if paid. 
If the plaintiff shall consent to accept the amount thus paid with 
costs, in satisfaction, all further proceedings in the case shall cease. 
If the plaintiff shall signify his election not to receive the same 
in satisfaction, but to proceed in his suit, and shall recover any 
sum beyond the amount thus paid in, he shall be entitled to a 
judgment therefor, with costs to be taxed from the time the money 
is so brought in; if the plaintiff shall not prove more to be due 
to him than the sum thus paid in, the defendant shall be entitled 
to a verdict, and judgment thereon, with costs to be taxed from 
the time the money is paid into court. 


1R. L., c. 178, § 56. 
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XI. In all cases in which money shall be paid into court, the 
money shall be considered in the custody of the clerk, whose 
duty it shall be to receive it, and to pay it to the party entitled 
thereto, on request. And if such party shall not be ready to 
receive the same of the clerk as soon as paid, it shall be the duty 
of the clerk to deposit it in some bank, and not to draw it, 
except for the purpose of paying it over to the party entitled there- 
to; and in such case the money shall be deemed to be at the risk 
of the person entitled thereto, from the time of the deposit to the 
time when the same shall be drawn for. And in all such cases 
the clerk shall be entitled to a fee of one dollar, together with a 
commission of one per cent. on sums not exceeding five hundred 
dollars, and one half of one per cent. on any amount beyond that 
sum, as a compensation for receiving and paying out the money, 
to be paid by the party paying the money into court. 

XII. The court will not hear any motion grounded on facts, 
unless the facts are verified by oath or affirmation, or are ap- 
parent upon the record and the papers on file in the case, or are 
agreed and stated in writing, signed by the parties or their 
attorneys. And the same rule will be applied to all facts relied 
on in Opposing any motion. 

XIII. No motion for a continuance, grounded on the want of 
material testimony, will be sustained, unless supported by an 
affidavit, which shall state the name of the witness, if known, 
whose testimony is wanted ; the particular testimony which he is 
expected to give, with the grounds of such expectation ; and the 
endeavors and means that have been used to procure his atten- 
dance or deposition : to the end that the court may judge whether 
due diligence has been used for that purpose. The party 
objecting to the continuance shall not be permitted to contradict 
the statement of what the absent witness is expected to testify, 
but may disprove any of the other facts stated in such affidavit. 
And no action shall be continued on such motion, if the adverse 
party will admit that the absent witness would, if present, testify 
as stated in the affidavit, and will agree that the same shall be 
received and considered as evidence on the trial, in like manner 
as if the witness were present and had so testified ; and such 
agreement shall be made in writing, at the foot of the affidavit, 
and signed by the party or his counsel or attorney. And the 
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same rule shall apply, mutatis mutandis, when the motion is 
grounded on the want of any material document, paper, or other 
evidence, that might be used on the trial: provided, however, 
that this rule shall not prevent the court in any case from grant- 
ing a continuance, in its discretion, for good cause shown. 

XIV. When an action shall be continued on the motion of 
either party at the term when it might otherwise have been tried, 
the party making the motion shall pay to the adverse party all 
his costs incurred at that term in procuring the attendance of wit- 
nesses, unless the continuance is ordered on account of some 
unfair advantage taken by the adverse party, or of some other fault 
or misconduct on his part; or unless the party making the motion 
shall have given notice thereof, with a statement of the grounds 
of such motion, to the adverse party or his attorney, in such 
season, before the sitting of the court, as might have prevented 
attendance of the witnesses; or it shall appear that the ground 
of the motion was not seasonably known to the party making it ; 
and the costs thus paid shall not be included in the bill of costs 
of the party receiving them, if he shall finally prevail in the suit. 

XV. The preceding rule shall not prevent the court from 
imposing any other and additional terms on the party moving for 
a continuance, when the justice of the case shall require it ; neither 
shall it be construed to prevent the party, to whom such previous 
notice may have been given, from procuring the attendance of his 
witnesses, if he shall think fit to oppose the motion for a contin- 
uance. And in such case, if the motion is granted, the costs for 
such witnesses shall be allowed in the bill of costs for the said 
party, if he shall finally prevail in the suit. 

XVI. Whenever auditors shall be appointed in any action, 
the rule shall be taken out and proceeded upon within such time, 
during the term or in vacation, as that the report shall be made 
at the next succeeding term of the court. And if no report shall be 
made at the commencement of that term, the rule may be dis- 
charged, and the action stand for trial. 

XVII. No writ of protection shall issue, except by the order 
of the court, or a justice thereof ; such order to be made upon the 
application of the person for whom the writ of protection is to 
be issued, or some person in his behalf; and no order shall be 
made for granting such writ of protection until it shall be made 
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to appear to the court or justice applied to, by affidavit or other 
satisfactory evidence, that the application is made in good faith, 
and for the purpose of enabling such person to attend this court 
as a party or as a witness in some case pending, such case to be 
specified ; if a party plaintiff, that such suit has not been com- 
menced by him collusively ; or, if a defendant, that such suit has 
not been commenced against him by his request or procurement, 
collusively, and to enable him to obtain a writ of protection ; or, 
if as a witness, by his own request or procurement, or collusively, 
to enable him to obtain the writ of protection prayed for. 

XVIII. All depositions shall be opened by the clerk, when 
presented for that purpose, either in term time or vacation; and 
he shall certify the day on which any deposition is opened, and 
may deliver the same to the party for whose use itis taken. The 
party for whose use it is taken shall not afterwards use the 
deposition unless the same is filed within fourteen days from the 
time it is so opened ; and, when the deposition is filed, the day of 
filing shall be noted by the clerk. The deposition, shall after- 
wards be in his custody, subject to the order of the court, as 
other documents in the case; and when a deposition has been 
filed, if not read on the trial by the party taking it, it may be 
used by the other party, if he sees fit, he paying the costs of 
taking the same: provided, however, that if, by accident or 
unforeseen cause, the party shall be prevented from filing his 
deposition within fourteen days, the court may allow it to be filed 
afterwards, on motion, and sufficient cause shown : and provided, 
further, that in all cases the court may order a deposition in the 
possession of any party to be opened and filed on the application 
of any party against whom the same is taken, at such time as 
the court shall direct ; and if such deposition shall not be opened 
and filed in pursuance of the order of the court, it shall not be 
used on the trial. 

XIX. The court will grant commissions to take the deposi- 
tions of witnesses without the Commonwealth ; and either party 
may, on application to the clerk, obtain a commission, which 
shall be directed to any commissioner appointed by the Governor: 
of the Commonwealth to take depositions in any other of the 
United States ; or upon the order of the court in term time, or 
by the clerk in vacation, after notice to the adverse party, or by 
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agreement filed in the clerk’s office, the commission may be di- 
rected to any justice of the peace, notary public, or cther officer, 
legally empowered to take depositions or affidavits in the state 
or country where the, deposition is to be taken. In each case the 
depositions shall be taken upon interrogatories, to be filed by the 
party applying for the commission, and upon such cross-inter- 
rogatories as shall be filed by the adverse party; the whole of 
which interrogatories shall be annexed to the commission. ‘The 
party applying for the commission shall in each case file his in- 
terrogatories in the clerk’s office, and give notice thereof to the 
adverse party, or his attorney, seven days at least before taking 
out the commission, and one day more for every ten miles that 
such party or his attorney shall live from the clerk’s office. But 
where the adverse party does not appear to defend his cause, 
such interrogatories need not be exhibited to him, nor notice be 
given to him of the same. And when a deposition shall be 
taken and certified by any person as a justice of the peace or 
other officer as aforesaid, by force of such commission, if it shall 
be objected that the person so taking and certifying the same 
was not such officer, the burden of proof shall be on the party 
so objecting ; and, if a like objection shall be made to a deposi- 
tion taken without such commission, it shall be incumbent on 
the party producing the deposition to prove that it was taken 
and certified by a person duly authorized. 


XX. In all cases where depositions shall be taken on inter- 


rogatories, neither party shall be permitted to attend at the tak- 
ing of such deposition, either himself, or by an attorney or agent ; 
nor be permitted to communicate by interrogatories or sugges- 
tions with the deponent, whilst giving his deposition. It shall 
be the duty of the commissioner to take such deposition in a 
place separate and apart from all other persons, and to permit no 
person to be present during such examination except the depo- 
nent and himself, and such disinterested person, if any, as he 
may think fit to appoint as a clerk to assist him in reducing the 
deposition to writing. - And it shall be the duty of the commis- 
sioner to put the several interrogatories and cross-interrogatories 
to the deponent in their order, and to take the answer of the 
deponent to each, fully and clearly, before proceeding to the 
next ; and not to read to the deponent, nor permit the deponent 
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to read, a succeeding interrogatory, until the answer to the pre- 
ceding has been fully taken down. And it shall be the duty of 
the clerk, on issuing a commission to take a deposition on inter- 
rogatories, to insert the substance of this order therein, or to 
annex this order, or the substance thereof, to the commission, by 
way of notice and instruction to the commissioner. 

XXI. Depositions may be taken within the Commonwealth, 
for the causes and in the manner by law prescribed, in term 
time: provided they be taken in the town in which the court is 
holden, and at an hour when the court is not actually in session ; 
but the court may, upon good cause shown, specially order a de- 
position to be taken at any other time or place. 

XXII. Every venire facias shall be made returnable into the 
clerk’s office by ten o’clock in the forenoon of the first day of 
the term, and the jurors shall be required to attend at that time, 
unless the court shall otherwise direct. 

XXIII. All civil actions shall be heard and tried in the order 
in which they stand on the docket, unless the court shall, upon 
good cause shown, otherwise order: provided, however, that any 
action may, with the consent of all the parties concerned, and 
with the leave of the court, be substituted for another action 
standing earlier on the docket; but in such case the action which 
stood earhest shall take the place of the one substituted for it, 
and shall be tried when the latter would have come on in course 
if no such change had taken place. 

XXIV. At each term of the court for the trial of cases by 
the jury, a trial list shall be prepared, to be in readiness at the 
opening of court on the first day of the term. No case shall be 
placed upon such list unless one of the parties has filed with the 
clerk a written request to that effect, five days at least before the 
sitting of the court; and no case shall be placed thereon after- 
_wards except by order of the court. 

XXYV. No action shall be postponed by consent, except by 
way of substitution, and no action shall be postponed or contin- 
ued to await the return of @ commission, if it shall appear that 
there has been any negligence to apply for and transmit the 
sane, whether such negligence happen in term time or in vaca- 
tion. 

XXVI. Objections to evidence shall be decided without ar- 
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gument at the trial, unless the presiding judge shall call upon 
the parties to state the grounds upon which the evidence is 
offered or objected to. 

XXVIII. The general form of verdicts shall be as follows : if 
for the plaintiff, «« The Jury jind for the Plaintiff, and assess 
damages in the sum of ;” if for the defendant, “ The Jury 
Jind for the Defendant ;”’ unless the court shall in particular 
cases otherwise order. 

XXVIII. No motion for a new trial shall be sustained in any 
civil action after verdict, either on account of any opinions or 
decisions of the judge, given in the course of the trial, or be- 
cause the verdict is alleged to be against evidence or the weight 
of evidence, unless, within three days after the verdict is re- 
turned, the counsel of the party complaining of the proceedings 
or of the verdict shall file a motion for a new trial, specifying 
the grounds of his complaint, and cause a copy of the motion to 
be delivered to the adverse counsel on the day the same shall be 
filed. Andif it shall be alleged as a ground of the motion, 
that the verdict is against the evidence or the weight of it, the 
counsel of the party shall, within ten days after filing his mo- 
tion, make out and deliver to the clerk a legible copy of his 
minutes of the oral evidence, and specify the depositions or doc- 
uments on which he intends to rely in support of his motion ; 
otherwise the motion shall be stricken off, and judgment may be 
rendered on the verdict, on the motion of the counsel for the 
party in whose favor the verdict shall be returned.’ 

XXIX. Whenever costs shall be awarded to two adverse par- 
ties in the same suit, the court may order one sum to be set off 
against the other, and enter judgment for the balance ; and when 
such set-off cannot be conveniently effected, each party may have 
an execution for the costs due hin. 

XXX. Whenever a party shall seek to establish before this 
court the truth of any allegations in a bill of exceptions, which 
a judge shall have refused to allow and sign, he shall, within 
twenty days after notice of such refusal, file his petition, veri- 
fied by affidavit?, setting forth in full said allegations, and all 





1 As amended Jan. 12, 1886, - 
2 An affidavit that the statements contained in the petition are true 
to the best of the knowledge, information, and belief of the affiant is 


RULES OF THE COURTS. 55 


facts material thereto, in the court in which the exceptions would 
by law have been entered, if duly signed and allowed ; and shall, 
before filing his petition, give notice thereof to the adverse party, 
by delivering a copy thereof to him or his attorney of record. 
And no party shall be allowed to establish the truth of any such 
allegations in this court, if he shall have failed to comply with 
the requisitions herein prescribed. . 

XXXI. Before taking out a writ of error, the plaintiff shall 
file the assignment of errors in the clerk’s office, and a copy of 
the same shall be inserted in the scive facias ; and the defendant 
shall be held to plead thereto within ten days after the return 
day of the scire facias, unless the court shall by special order 
restrict or enlarge the time. 

XXXII. Every application for admission as an attorney shall 
be made by a petition of the applicant, accompanied by the rec- 
ommendation of an attorney of this court ; which petition shall 
be filed with the clerk of the court, and entered on the docket.! 

XXXII. Every such petition shall be filed with the clerk of 
the court for the county in which the petitioner last studied law, 
except that the petition of any person who has so studied at a 
law school connected with any college or university within the 
Commonwealth may be filed either in the county in which such 
law school is established, or in the county of Suffolk.’ 

XXXIV. No person who does not intend to practise as an 
attorney in this Commonwealth shall be entitled to be examined 
for admission. 

XXXVIII.® Applications under P. 8., oc. 159, § 38,* for 
admission to practice in this commonwealth, shall be referred to 
the State Board of Bar Examiners, unless the court shall other- 
wise order. 

XXXIX. All copies for the court shall be written in a fair, 


insufficient. Hadley v. Watson, 143 Mass. 27 (1886). It is too late to 
object that the petition is not verified by affidavit after the filing of the 
report of the commissioner, to whom the petition was referred. Kaiser 
v. Alexander, 144 Mass. 71 (1887). | 

1 Asamended Jan. 7, 1898. 

2 As amended Jan. 12, 1886. 

8 Rules xxxv., XXXVI., and xxxVII. were repealed Jan. 7, 1898. 

* kh, L.,.c. 165, § 43. 
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legible hand, or printed, on paper of the usual quarto size, with 
a convenient margin. 

XL. In every case which is for argument before the full 
court, each party shall prepare a printed or written brief on paper 
of the usual quarto ‘size, signed by counsel, of the points on 
which he intends to rely, and the authorities intended to be cited 
in support of them, arranged under the respective points. Each 
brief shall begin with a concise statement of the case, sufficient 
to show in a general way the questions involved; and when 
practicable an oral statement may be made of the case by the 
opening counsel instead of reading the papers, as heretofore 
usually practised. And in cases where it may be necessary for 
the court to go into examination of evidence, each party shall 
specify in his brief the leading facts which he deems established, 
with a reference to the pages of the papers where the evidence 
of such facts may be found. In civil causes to be heard in Suf- 
folk County eight copies of each brief shall be filed with the 
clerk for the use of the court, the reporter, and the opposite 
party, one day before such causes are put on the short list for 
argument; and in criminal causes one day before the day set for 
hearing the arguments. In other counties the briefs in all 
causes, civil and criminal, shall be filed with the clerk on or before 
the opening of the court on the first day of the sitting there- 
of. No oral argument shall be heard in behalf of a party for 
whom briefs have not been so filed, unless by special permission 
of the court.* 

XLI. Whenever the justices before whom a law question 
has been heard shall so desire, others of the justices may be 
called in to take part in the decision, upon a perusal of the 
record and briefs, without a formal re-argument; unless one of 
the parties make objection at the argument. 

XLII. All arguments of counsel before the full court shall 
be limited to one hour on each side, and before a single justice 
or before the jury to two hours on each side, unless before the 
commencement of the argument the court shall allow further 
time; and when more than one counsel are to be heard on the same 
side the time may be divided between them, as they may elect.* 


1 As amended June 22, 1893. 
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XLUI. The clerk shall be answerable for all records and 
papers filed in the court or in his office; and they shall not be 
taken from his custody without his consent, unless in cases 
authorized by statute or by special order of court; but the parties 
may at all times have copies. 

XLIV. In order to enable the clerks to complete their records 
within the time prescribed by law, it shall be the duty of 
the prevailing party in every suit forthwith to file with the 
clerk all papers and documents necessary to enable him to 
make up and enter the judgment and to complete the record of 
the case; and if the same shall not be so filed, within six months 
after judgment shall have been ordered, the clerk shall make a 
memorandum of the fact on the record; and the judgment shall not 
be afterwards recorded, unless, upon a petition to the court and 
after notice to the adverse party, the court shall order it to be 
recorded; and no execution shall issue until the papers are tiled 
as aforesaid. When a judgment shall be recorded upon such 
petition, the clerk shall enter the same, together with the order 
of the court for recording it, among the records of the term in 
which the order is passed with apt references in the index and 
book of records of the term in which the judgment was awarded, 
so that the same may be readily found; and the judgment, when 
so recorded, shall be, and be considered in all respects, as a judg- 
ment of the term in which it was originally awarded; and the 
party delinquent in such case shall pay to the clerk the costs of 
recording the judgment anew, and also the costs on the petition, 
and the costs of the adverse party, if he shall attend to answer 
thereto. 

XLV. Whereas it is made the duty of the judges of the 
several courts to inspect the conduct of their respective clerks, 
in regard to the making and keeping of their records, it is 
ordered, that the respective clerks ‘of this court shall, on the 
first day of every term, exhibit to the court the then latest book 
of records in their respective offices, and such others as_ the 
court shall require; to the end, that, in case of any deficiency 
therein, the court may take the measures prescribed by the 
statute in such case, and such other measures as the case shall 
appear to them to require. 
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For the Regulation of Practice in Chancery. 


I. When, in a suit in equity, the original process to require 
the appearance of defendants shall be a subpena, it shall be in 
form following :— | 


COMMONWEALTH OF MASSACHUSETTS. 





, 88. To A. B., of (addition) 
GREETING: 

[L. s.] We command you that you appear before our Supreme Ju- 

dicial Court, next to be holden at , within and for 

the county of on the = day of 


next, then and there to answer to a bill of com- 
plaint exhibited against you in our said court by C. D., of 
(addition), and to do and receive what our said court shall then and 
there consider in that behalf. Hereof fail not, under the pains and 
penalties of the law in that behalf provided. 

Witness, M. M., Esquire, the day of 
in the year of our Lord : 
J. N., Clerk. 


The writ shall bear the test of the chief justice, or of the first 
justice who is not a party to the suit ; it shall be under the seal 
of the court, and be signed by the clerk, and shall be served by 
the same officers and in the same manner as other original writs 
of summons are by law to be served. 

II. No injunction or other proceeding shall be ordered until 
the bill is filed, unless for good cause shown. When an injunc- 
tion has been issued or ordered, the original bill shall not be 
taken from the files, except for use before the court, or a justice 
thereof, without an agreement of counsel, or a special order of 
the court. 

IIf. There shall be rule days on the first Monday of each 
month, in all the counties except the County of Dukes County 
and the County of Nantucket, for the return of process and the 
entry of all proceedings and orders which may be taken at the 
rules.} 

IV. All process shall be made returnable at a return day 
which shall be within three months after the date of the process 
and at least fourteen days after its date, if the process requires 


1 As amended Jan. 12, 1886. 
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fourteen days’ service, and at least thirty days after its date, if 
the process requires thirty days’ service. If a party shall not be 
found, a copy thereof may be left at his usual place of abode ; and 
the truth of the case being returned by the officer, if it shall be 
made to appear to the court that the party has actual notice of 
the suit, no other service shall be required ; otherwise, such no- - 
tice shall be given as the court shall order.! 

V. Whenever it shall appear that a defendant resides out of 
the Commonwealth, the clerk, on application of the plaintiff, at 
any time after the filing of the bill, shall enter an order requir- 
ing such defendant to appear and answer the plaintiff’s bill, if 
in any part of the United States east of the Mississippi River, 
or the States of Louisiana, Missouri, lowa or Minnesota, within 
one month ; if within any other of the United States, or New 
Brunswick, Nova Scotia, or Canada, within two months ; if else- 
where in the United States, or in Great Britain, [Ireland or 
France, within three months; and if in other foreign parts, 
within six months, from the rule day next succeeding the date 
of such order. The order shall state the title of the suit, and 
shall set forth briefly the substance of the plaintiff’s bill. A 
copy of the order shall be served on such defendant personally, 
or published three times, in different weeks, within thirty days 
after the date of the order, the last publication to be fourteen 
days at least before the time of appearance, in some newspaper 
published in the county where the suit is pending; and proof of 
such service shall be made by affidavit, or in such other manner 
as the court may order. | 

VI. Bills, answers, pleas and demurrers may be printed or 
written. If printed, they shall be on paper of the usual quarto 
size, and the reasonable expense of printing the same may, at 
the discretion of the court, be taxed in the bill of costs. 

VII. The defendant shall answer fully, directly, and specifi- 
cally to every material allegation or statement in the bill. 

VIII. The day of appearance shall be the return day of the 
writ or subpoena, when personal service shall be made on the de- 
fendant, or he shall have had personal notice of the suit; or the 
return day of any order issued under the fourth or fifth rule, 


1 As amended Jan. 12, 1886. 
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when no personal service shall be made. And, if the defendant 
shall not appear and file his answer, plea or demurrer, within 
one month after the day of appearance, the plaintiff may enter an 
order to take his bil!,for confessed ; and the matter thereof may be 
decreed accordingly, unless good cause shall appear to the contrary. 

IX. The defendant may, at any time before the bill is taken 
for confessed, or afterwards by leave of the court, demur, plead 
or answer to the bill; and he may demur to part, plead to part, 
and answer as to the residue; but, in any case in which the bill 
charges fraud or combination, a plea to such part must be accom- 
panied with an answer supporting the plea, and explicitly denying 
the fraud or combination, and the facts on which the charge is 
founded. 

X. The plaintiff may set down the plea or demurrer to be 
argued, or take issue on the plea, within fifteen days from the 
time when the same is filed; and, if he shall fail to do so, a 
decree, dismissing the bill, with costs, may be entered upon mo- 
tion, unless good cause appear to the contrary. 

XI. If a plea or demurrer be overruled, no other plea or de- 
murrer shall be received, but the defendant shall proceed to an- 
swer the plaintiff’s bill, and, if he shall fail to do so within one 
month, the plaintiff may enter an order that the same, or so much 
thereof as is covered by the plea or demurrer, be taken for con- 
fessed; and the matter thereof may be decreed accordingly, un- 
less good cause shall appear to the contrary. 

XII. Upon a plea or demurrer being overruled or adjudged 
good, the party prevailing upon the question shall recover full 
costs from the time of the filing of such plea or demurrer, unless 
the court shall otherwise specially order. 

XIII. The defendant, instead of filing a formal plea or de- 
murrer, may insist on any special matter in his answer, and 
have the same benefit therefrom as if he had pleaded the same 
or demurred to the bill. 

XIV. The defendant to a cross bill shall in no case be com- 
pelled to answer thereto, before the defendant to the original 
bill shall have answered such original bill. 

XV. The form of the general replication shall be that the 
plaintiff joins issue on the answer. No special replication shall 
be filed but by leave of the court. 
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XVI. The plaintiff shall reply, or file exceptions, or set 
down the case for hearing on the bill and answer, within one 
month after the answer is required to be filed ; or, if the answer 
be filed before it is required, then within one month after writ- 
ten notice of such filing; and if he fail so to do, a decree may 
be entered for the dismissal of the bill, with costs. 

XVII. If the plaintiff shall except to an answer as insuft- 
cient, he shall file his exceptions, and forthwith give notice 
thereof to the defendant or his solicitor; and if within fifteen 
days the defendant shall put in a sufficient answer, the same 
shall be received without costs; but, if the defendant insist on 
the sufficiency of his answer, he shall, within fifteen days, file a 
statement to that effect, and give notice thereof to the plaintiff, 
and thereupon the exceptions shall be referred to a master ; and 
either party, dissatisfied with the master’s decision, may, with- 

n seven days after the filing of his report, set down the excep- 
tions to be argued. If the exceptions shall be overruled, or the 
answer adjudged insufficient, the prevailing party shall recover 
costs of the reference to the master, and also of the hearing 
before the court. If the answer shall be adjudged insufficient, 
a new answer shall be filed within fifteen days. 

XVIII. Upon a second answer being adjudged insufiicient, 
costs shall be doubled by the court; and the defendant may be 
examined upon interrogatories, and committed until he shall 
answer them. 

XIX. The plaintiff may, of course, and without payment of 
costs, amend his bill at any time before answer, plea or demurrer 
filed; but if the defendant’s appearance shall have been entered, 
the plaintiff shall, at his own expense, furnish the defendant 
with a certified copy of the amendment filed. No amendment, 
however, shall be allowed, as of course, to a bill which has been 
sworn to by the party. 

XX. If the defendant shall demur to the bill for want of 
parties, or other defect which does not go to the equity of the 
whole bill, the plaintiff may amend at any time before the 
demurrer is set down for argument, or within fourteen days 
after the demurrer is filed, and notice thereof given to him, upon 
the payment of a term fee. 

XXI. Upon the coming in of the answer, if the plaintiff shall 
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find it necessary to amend his bill, in order to meet the case 
made by the answer, he may do so, by furnishing to the defendant 
a certified copy of the amendment; and the plaintiff may also, 
at the same time, except to the defendant’s answer to the bill as 
originally filed. And in such case, if the defendant shall sub- 
mit to answer further, or shall be ordered to answer further, he 
shall answer the amendments of the bill, and shall furnish a 
sufficient answer to the bill as originally filed, at the same time. 

XXII. The court may in its discretion allow the parties to 
amend their pleadings, and order or permit pleadings to be filed, 
or any proceeding to be had, at other times than are provided 
in these rules; and may in all cases impose just and reasonable 
terms upon the parties.* 

XXIII. All notices in a case required to be given to a party, 
may be given to his solicitor of record ; and if transmitted through 
the post-office, post-paid, shall be deemed to have been received 
by the person to whom they are addressed, in due course of mail, 
unless the contrary shall appear by. affidavit or otherwise. 

XXIV. When the death of any party shall be suggested in 
writing, and entered on the docket, the clerk, upon application, 
may issue process to bring into court the representative of such 
deceased party. 

XXV. When the circumstances of the case are such as to 
require a bill of revivor, or supplemental bill, or bill in the nature 
of either or both, or the joinder of additional or different parties, 
the requisite allegations may be made by way of amendment to 
the original bill; and, after service on any new parties, as in the 
case of an original bill, and service of copies of the amendments 
on all the defendants affected thereby, shall entitle the plaintiff 
to proceed as on an original bill. 

XX VI. In bills by executors or trustees to obtain the instructions 
of the court, and in bills of interpleader, or in the nature of 
interpleader, no solicitor or counsel for the plaintiff shall appear or 
be heard or act for or in behalf of any or either of the defendants. 


1 Under this rule, if the defendant in a suit in equity files a demurrer 
to the bill, and also an answer, the court may allow the answer to be 
withdrawn, and may hear the case on the bill and demurrer; and it is not 
necessary that the demurrer should be again filed. Fogg v. Price, 145 
Mass. 513 (1888). 
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XX VII. At the expiration of one month from the day when 
issue is joined, unless the time be enlarged for cause shown, the 
case shall be considered as ready for hearing. 

XXVIII. All facts well alleged in a bill, other than for 
discovery only, which are not denied or put in issue by the 
answer, shall be deemed to be admitted. 

XXIX. Testimony taken by depositions shall be taken in 
the manner required by statute and by the rules of the court in 
actions at law. 

XXX. When any matter shall be referred to a master, he 
shall, upon the application of either party, assign a time and 
place for a hearing, which shall be not less than ten days there- 
after; and the party obtaining the reference shall serve the 
adverse party, at least seven days before the time appointed for 
the hearing, with a summons, requiring his attendance at such 
time and place, and make proof thereof to the master; and 
thereupon, if the party summoned shall not appear to show 
cause to the contrary, the master may proceed ex parte; and if 
the party obtaining the reference shall not appear at the time 
and place, or show cause why he does not, the master may either 
proceed ea parte, or the party obtaining the reference shall lose 
the benefit of the same, at the election of the adverse party. 

XXXII. When the master has prepared a draft copy of his 
report, he shall notify the parties or counsel of a time and place 
when and where they may attend to hear the same, and suggest 
such alterations, if amy, as they may think proper; upon con- 
sideration whereof, the master will finally settle the draft of his 
report, and give notice thereof to the parties or counsel ; where- 
upon, after perusing the same, or being furnished with a copy 
thereof, if they so request and pay the usual fees therefor, five 
days shall be allowed for bringing in written objections thereto, 
which objections, if any, shall be appended to the report. No 
exception to a master’s report will be allowed without a special 
order of the court, unless founded upon an objection made before 
the master, and shown by his report, and unless filed with the 
clerk within fifteen days from the filing of the report. Notice 
of the filing of a master’s report shall be forthwith sent by the _ 
clerk to each party or his counsel. 

XXXII. When exceptions shall be taken to the report of a 
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master, they shall be filed with the clerk, and notice thereof 
shall forthwith be given to the adverse party ; and the excep- 
tions shall then be set down for argument. In every case the 
exceptions shall briefly and clearly specify the matter excepted 
to, and the cause thereof ; and the exceptions shall not be valid 
as to any matter not so specified. > 

XXXIIJ. All hearings in equity shall be had in the county 
in which the case is pending, if the court is in session for civil 
business therein, unless otherwise ordered for special cause. 

XXXIV. When any party shall desire a hearing in equity 
before a single justice, except at a term held in the county where 
the case is pending, he may apply to a justice to appoint a time 
and place for the hearing ; and when such time and place shall 
have been appointed, he shall give notice thereof to the adverse 
party, or his solicitor, through the post-office, post-paid. But 
this rule shall not prevent a party from obtaining a preliminary 
injunction, or a dissolution of an injunction, or other order, upon 
a shorter notice, or without notice, if the court shall think the 
same reasonable. And cases may be heard by consent of parties, 
and the permission of the court, without such notice. 

XXXV. At any hearing before a single justice upon any 
interlocutory question or for a final decree, the evidence shall 
not be reported to the full court, unless one of the parties, before 
any evidence is offered, shall request that the same be so report- 
ed, or the justice shall, for special reasons, so direct; and the 
justice will appoint a suitable disinterested person to take the ~ 
evidence. ‘The expense of taking the evidence shall be paid by 
the party requesting the taking of the same, to be allowed in the 
taxation of costs, if costs are decreed to him. The allowance 
to the person appointed to take the evidence shall be fixed by 
the court, and shall not exceed ten dollars a day. 

XXXVI. Whenever it shall be necessary or proper to have 
any fact tried and determined by a jury, the court will direct an 
issue for that purpose, to be framed by the parties, containing a 
distinct affirmation and denial of the points in question, or in 
such form as the court shall order ; and the issue thus framed 
and joined shall be submitted to a jury, and be tried upon the 
like evidence as in a suit at law, together with such part of the 
answers, depositions and other proceedings in the cause as the 
court shall direct. 
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XXXVI. The solicitor of the party in whose favor a decree 
or order is passed shall draw the same; and without reciting 
previous proceedings, decrees shall begin, in substance, as fol- 
lows — 

“ This case came on to be heard [or to be further heard, as the 
fact may be] at this term, and was argued by counsel ; and there- 
upon, upon consideration thereof, it is ordered, adjudged and de- 
creed,” &e. 

But if it is intended that the final decree shall serve as a 
record of the case, proper recitals of previous proceedings may 
be inserted therein. 

XXXVIII. The foregoing rules shall apply to hearings upon 
probate appeals, so far as the same are applicable thereto; and 
the last seven of the common law rules shall apply to proceed- 
ings in equity and probate. 

XXXIX. The clerk shall keep a separate docket for equity 
cases and probate appeals, upon which all the proceedings in 
such cases shall be entered. 


Order of Business in Suffolk County. 


The general order of business in the supreme judicial 
court in the county of Suffolk is as follows :— 


I. Arguments Before the Full Court. The full court will sit for 
the argument of cases upon the docket of the Court for the 
Commonwealth, for three weeks from the Tuesday next follow- 
ing the first Wednesday of January; from the first Tuesday of 
March to the first Tuesday of April, and from the second Tues- 
day of November until Thanksgiving Day; excepting Saturdays. 

Il. Trials by Jury. Jury trials will be held from the first 
Tuesday of April to the second Tuesday of June, and from the 
second Tuesday of September to the third Tuesday of October. 

The court will sit for jury trials morning and afternoon ; but 
will not, unless to finish a trial or to meet some special exigency, 
sit on Saturdays, except for hearing motions for new trials, set- 
tling bills of exceptions, and other matters relating to cases on 
the list for the jury, of which previous notice sat have been 
given to the presiding justice. 
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Ill. Trials by the Court in Common Law Cases. The list of 
cases at common law for trial by the court without a jury will be 
taken up on the second Tuesdays of April and September, and 
be proceeded with im its order. 

IV. Cases of Divorce. The list of cases of divorce, alimony, 
and the custody of children, will be taken up by the justice des- 
ignated to hear matters in equity at Boston, on the first Tuesdays 
of May and October, and be proceeded with in its order, giving 
precedence to the uncontested cases ; and no case will be heard 
during any other month, except for special cause shown. 

V. Equity Hearings. The justice designated to hear matters 
in equity at Boston will come in on every Tuesday and Friday 
throughout the year. From the fourth Tuesday of June to the 
second Tuesday of September no case will be heard on the mer- 
its, unless for special cause shown. During the rest of the year 
sittings in equity and for the hearing of probate appeals will be 
held daily, if the business shall require it. A weekly lst will 
be made up for Tuesday of each week, on which cases may be 
set down, either by motion to the justice at his first coming in 
on any previous day, or (except during the months of May and 
October) by agreement of counsel and notice to the clerk of the 
court in Suffolk; and cases shall be heard in the order of their 
entry on this list, unless the justice otherwise directs. No case once 
set down for hearing, and not ready when reached, shall be again 
set down within one month, except by leave of the justice; and 
no case pending in another county than Suffolk shall be set down. 
to be heard in Boston during a term of court in such other 
county, except for special cause shown to the satisfaction of the 
justice sitting in equity at Boston. 


RULES OF THE SUPERIOR COURT. 


The superior court from time to time must make and pro- 
mulgate uniform codes of rules, not inconsistent with law, 
and not in conflict with those of the supreme judicial court, 
but upon the same subject in conformity therewith, for reg- 
ulating the practice and conducting the business of the court 
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in cases not expressly provided for by law; for the purpose 
of, 

First, Simplifying and shortening pleadings and _ pro- 
cedure. : 

Second, Prescribing the terms upon which amendments 
will be allowed or unnecessary counts and statements stricken 
from the record; discouraging negligence and deceit; pre- 
venting delay; securing parties from being misled; placing 
the party not in fault as nearly as possible in the condition 
in which he would have been if no mistake had been made ; 
distinguishing between form and substance ; and substituting 
fixed and certain requirements for the discretion of the 
court. | 

Third, Conducting trials. 

Fourth, Presenting distinctly the questions to be tried by 
the jury. 

Fifth, Giving a party such notice of the evidence which 
is intended to be offered by the adverse party as will prevent 
surprise and enable him to prepare for trial. 

Sixth, Prescribing such forms of verdicts as will place 
upon record the finding of the jury. 

Seventh, The entry of judgment by the clerk under a 
general order in all cases ripe for judgment. 

Eighth, Expediting the decision of causes and securing the 
speedy trial thereof. 

Ninth, Remedying abuses and imperfections in practice 
and diminishing costs. 

Tenth, Filing and hearing motions to set aside verdicts and. 
notifying adverse parties thereof. 

Eleventh, The court may also from time to time make and 
promulgate such rules for the regulation of the printing, 
publication and distribution of trial lists and for notifying 
attorneys of trials in civil causes as the public convenience 
in the several counties requires.! 


1 R. L., c. 158, § 3. 
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The following are the rules of the superior court now in 
force :-—1 


' Common Law Rules. 


I. Every application for admission as an attorney shall be 
made by a petition of the applicant, accompanied by the recom- 
mendation of an attorney of this court, which petition shall be 
filed with the clerk of the court, ahd entered on the docket. 

II. Every such petition shall be filed in the county in which 
the petitioner last studied law, except that the petition of any 
person who has so studied at a law school connected with any 
college or university within the Commonwealth may be filed 
either in the county in-which such law school is established, or 
in the County of Suffolk. 

III. Applications under P.58., c. 159, § 38,? for admission to . 
practice here shall be referred to the State Board of Bar Exam- 
iners unless the court shall otherwise order. 

IV. The clerk of the court shall, not enter any action upon 
the docket before the writ is returned and placed on file, except 
in cases in which the court may otherwise order. No appeal to 
this court shall be entered upon the docket, unless the original 
papers or the copies are produced and filed at the time of entry, 
except for cause shown to the court. 

V. Upon the entry of every action or appeal the name of the 
plaintiff’s or appellant’s attorney shall be entered at the same 
time on the clerk’s docket. If either party changes his attorney, 
pending the suit, the name of the new attorney shall be substi- 
tuted on the docket for that of the former attorney, and notice 
thereof given to the adverse party ; and until such notice of the 
change of an attorney all notices given to or by the attorney first 
appointed shall be considered in all respects as notices to or from 
his client, except in cases in which by law the :notice is required 
to be given to the party personally ; provided, however, that 
nothing in these rules shall be construed to prevent either party 
in a suit from appearing for himself in the manner provided by 
law; and in such case the party so appearing shall be subject to 


1 Established Jan. 2, 1900. 
2 BR. L., c. 165, § 48. 
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the same rules that are or may be provided for attorneys in like 
cases, so far as the same are applicable. 

VI. The right of an attorney of this court to appear for any 
party shall not be questioned by the opposite party, unless the 
exception be taken in writing within ten days after his appear- 
ance. And when the authority of such attorney to appear for 
any party shall be demanded, if the attorney shall declare that 
he has been duly authorized to appear, by an application made 
directly to him by such party, or by some person whom he be- 
lieves to have been authorized to employ him, such declaration 
shall be deemed and taken to be evidence of authority to appear 
and prosecute or defend in any action or other proceeding. 

The attorney or counsel for the plaintiff in a trustee process 
shall never appear or act as such for the party summoned therein 
as trustee. 

No attorney shall become bail or surety in any criminal pro- 
ceeding in which he is employed, nor in any civil suit or pro- 
ceeding whatever in this court.! 

VII. Noamendment in matter of substance shall be allowed 
after the entry of an action, unless by consent, in any case where 
the adverse party appears, except upon payment of a term fee; 
and upon striking out unnecessary counts or statements, or filing 
amendments after demurrer, the same terms shall be imposed ; 
and no such amendment shall be allowed, unless by consent, after 
an action is placed on the trial lst, except upon payment of a 
double term fee; but this rule shall not prevent the imposition, 
in any case, of such further terms as the circumstances of the 
case and justice to the parties may require. When either party 
amends, the other party, if by reason thereof his case requires it, 
may amend without terms. 

All motions for leave to amend shall be in writing, and shall 
contain or be accompanied with the proposed amendment.’ 


1 If an attorney at law endorses a writ in favor of a resident of another 
state, he cannot set up in defence to a scire facias to enforce a judgment 
for costs awarded against such party, that, in so doing, he violated this 
rule, prohibiting an attorney from becoming bail or surety in any civil 
suit or proceeding in which he is employed as such attorney. Morrillv. 
Lamson, 188 Mass. 115 (1884). 

2 This rule, probably, does not apply to a plea puis darrein continuance. 
Burton v. Frye, 1389 Mass. 181 (1885). 
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VIII. Whenever it is objected that a bill of particulars is 
insufficient, and the court shall so adjudge, such bill shall be 
stricken from the files ; and, if the same were filed by the plaintiff, 
he shall thereupon become nonsuit ; or, if the same were filed by 
the defendant, he shall not be allowed to offer evidence in support 
thereof, unless the court shall give leave to amend such bill or to 
file a new bill, upon the terms prescribed by the preceding rule. 

IX. Whenever any reservation as to costs is made it shall not 
operate to delay judgment, but it shall be the duty of the party 
in whose favor the same is made to have the amount thereof fixed 
before the case is ready for final judgment, or he shall lose all 
benefit thereof. u : 

X. Neither party shall set forth in his declaration or answer 
any matters but those upon which he intends to rely ; and, if he 
does so, he shall pay to the opposite party the costs of witnesses 
occasioned thereby. 

XI. Answers or pleas in abatement, and motions to dismiss, 
shall be filed within the time allowed by law for entering an 
appearance, unless otherwise specially ordered by the court, for 
good cause shown. 

XII. Demurrers, answers, and, in real and mixed actions, 
pleas, shall be filed within thirty days from the return day, unless 
the court shall by special order restrict or extend the time; and, 
if the answer or plea be not so filed, a default may at any time 
be entered by order of the court on motion of the plaintiff. 

XIII. An answer shall be filed to all petitions for the 
enforcement of statute liens, as in actions at law, and no such 
petition shall be placed on the trial list for the jury, unless such 
answer has been filed, and, in addition, some issue of fact has 
been framed under the direction of the court or some justice thereof. 

XIV. When the defendant files a declaration in set-off, the 
plaintiff shall file an answer thereto within twenty days after the 
filing of such declaration, or within such other time as the court 
may order. 

XV. An answer shall be filed in this court, in all appeal cases 
in which no answer was filed in the court below, within thirty 
days after the entry of the appeal, unless the court otherwise 
order. 

XVI. Whenever an answer, demurrer, plea or declaration in 
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set-off is filed, notice in writing of the fact shall be sent on the 
same day by mail or otherwise to the adverse party. 

XVII. Upon filing a petition of statutory interpleader the 
clerk shall on request of the party filing the same issue notice to 
the plaintiff and to all known claimants mentioned in said petition 
to appear at the next return day after fourteen days from the 
date of such notice; that they may then and there show cause 
why the proceeding should not be amended by making such 
claimants parties defendant; provided that when in the opinion 
of the court, or some justice thereof, a more speedy hearing should 
be had upon such petition, a notice may issue returnable at any 
time. 

XVIII. The notice that a party desires a trial by jury shall 
be filed not later than ten days after the time allowed for filing 
the answer, or plea, or in case an answer or plea is filed by consent 
of parties or leave of court, not later than ten days after the 
filing of such answer or plea, or in appeal cases where the answer 
or plea is filed in the court below not later than ten days after 
the entry of the appeal; unless the court by special order shall 
extend the time.! 

XIX. Lists of actions in Essex, Middlesex and Worcester 
counties, intended to be put upon the trial list, shall be handed 
to the clerk at least ten days before, and in the other counties, 
except Suffolk, seven days before the first day of the sitting of 
the court; and the trial list shall be made up therefrom, and be 
ready for the examination of the bar five days at least before the 
first day of the sitting in all counties except Suffolk. 

The first ten cases thereon for trial by jury, exclusive of cases 


1 After the lapse of said ten days and the limitation of any such special 
order, it is within the discretion of the court, on amendments being 
allowed which change the issues or introduce new ones, to grant or deny 
to any party the right to file the notice. Cleverly v. O’ Connell, 156 Mass. 
88 (1892). Where, by consent of counsel, an answer is filed in which is 
reserved the right to filean amended answer, and subsequently,the defen- 
dant gives notice to the plaintiff that he should not file an amended 
answer, the ten days begintorun atthattime. Bailey v. Joy, 132 Mass. 
356 (1882). When a plaintiff dies, and the defendant suggests the death 
on the record and files his answer, and the administrator is, upon his 
motion, admitted to prosecute the action, the ten days begin to run 
at that time. McGivern v. Thomas Wilson’s Sons & Co., 160 Mass. 370 
(1894). SeeR. L., c. 178, § 56. 
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marked for trial not before a later day, as provided by Chapter 
304 of the Acts of 1884,' and except as provided in the next rule, 
shall be in order for trial on the first day of the sitting. 

Actions may afterwards be put upon the trial list for cause 
shown, on notice and motion, and shall be placed at the end 
thereof in the order of the motions therefor. 

XX. In the several counties, except Suffolk, for the first 
sittings with juries after the month of August, new trial lists 
shall be made and thereafter until September of the year next 
following, at each sitting, cases on the trial list of the sitting next. 
preceding at the same shire town which have not been reached 
shall be first in order. 

This rule shall not prevent the court from postponing or 
assigning any case. 

XXI. In the County of Suffolk, for each month except July, 
August and September, a General Trial List shall be made, and 
also a Special Trial List under the provisions of chapter 283 of 
the Acts of 1894,? and acts additional thereto. Lists of actions 
for trial shall be handed to the clerk on or before the fifteenth 
day of the month preceding. Except by order of the court cases 
shall be placed upon the Special List only when requested in his 
list by one of the parties. Each of these trial lists shall be ready 
for inspection on or before the twenty-eighth day of the preceding 
month. Separate lists shall be made of actions for trial by the 
court and actions for trial by jury. Each trial list for any month 
shall be taken up on the first day of the sitting of the court for 
that month after the completion of the previous corresponding — 
lists ; but in the session without jury precedence shall be given to 
the Special List. Daily short lists shall be made by the clerk 
under the direction of the senior justice sitting. 

XXII. No case in which the pleadings are not completed so 
as to show an issue of fact to be tried, and no case referred to an 
auditor in which the report is not filed, shall be put on the trial — 
list by the clerk ; but motions, demurrers and other interlocutory 
matters may be put on such list for sittings of the court without 
jury in counties other than Suffolk. 

XXIII. In counties other than Suffolk, where separate ses- 


1 R. L., ©. 178, § 77. 
2R, L., c. 157, § 25. 
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sions are established by order of the court, such sessions shall 
be treated in making up trial lists, and in the conduct of business 
in all respects like statutory sittings, except that Jury causes will 
not be placed on said lists for trial on the merits at sessions 
without juries, nor vice versa. 

XXIV. In actions on bonds, and on all other contracts, when 
damages are to be assessed by the court or by the clerk, the 
plaintiff shall file an account or statement in writing of the par- 
ticulars of his demand, unless when the same are sufficiently 
apparent from the declaration, or from the bond, note, or other 
instrument declared on, or from a bill of particulars filed. 

XXYV. On the first Monday of every month, or the next day 
thereafter when said Monday is a legal holiday, judgment may 
be entered, in all actions ripe for judgment, under a general 
order of the court ; and the court, or any justice, may at other 
times order judgment to be entered in any action.' 

When actions shall be brought against parties severally lable 
upon written contracts, and some of the defendants are defaulted 
and others appear, the clerk may enter up judgment and issue 
execution against the parties defaulted, as if they had been the 
sole defendants ; and the case shall go forward against the par- 
ties appearing, as in other contested cases. 

XXVI. In all cases in which money is brought into court 
under the common rule, the plaintiff shall be entitled to receive 
the same, together with his costs up to that time, to be legally 
taxed; and, if the plaintiff shall within ten days tax his costs, 
the amount thereof shall be paid into court, in addition to the 
money brought in, and shall be for the use of the plaintiff, and 
paid out to him on request; whereupon the amount so brought 


1 An action is not ripe for judgment if an appeal is pending from the 
disallowance of a motion to take off a default. Norcross v. Crabtree, 
161 Mass. 55 (1894). An action in which a suggestion of insolvency has 
been duly filed by the defendant with a motion for continuance, and a 
default has been entered for his non-appearance when the case was 
reached for trial, is not ripe for judgment, if the motion for a continu- 
ance has not in fact been considered and passed upon by the court. 
Hosmer v. Hoitt, 161 Mass. 173 (1894). 

The court may enter judgment in an action in which the defendant 
has been defaulted on the first Monday of the following month, although 
itis within four legal days after the default. Bailey v. Edmundson, 168 
Mass. 297 (1897). 
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in on account of the plaintiff’s demand shall be considered as 
stricken out of the plaintiff’s demand, to the same effect as if 
paid. If the plaintiff shall consent to accept the amount thus 
paid, with costs, in satisfaction, all further proceedings in the 
case-shall cease. If the plaintiff shall signify his election not 
to receive the same in satisfaction, but to proceed in his suit, and 
shall recover any sum beyond the amount thus paid in, he shall 
be entitled to a judgment therefor, with costs to be taxed from 
the time the money is so brought - in; if the plaintiff shall not 
prove more to be due to him than the sum thus paid in, the de- 
fendant shall be entitled to a verdict, and judgment thereon, with 
costs to be taxed from the time the money is paid into court. 

XXVIII. In all cases where the sum brought into court shall 
not exceed twenty dollars the costs to be paid shall be such as 
would be recoverable on a judgment for the sum so brought in ; 
and if the plaintiff, in such case shall recover a sum which, with 
the sum so paid in, will entitle him to full costs, he shallrecover 
full costs, deducting the costs so paid ; but, if the sum so recov- 
ered shall not, in addition to the sum so paid, amount to more 
than twenty dollars, the plaintiff’s costs shall not in the whole 
exceed the amount of costs to which he would be entitled on a 
judgment for the recovery of the sums so recovered and paid in. 

XXVIII. In all cases in which money is paid into court the 
money shall be considered in the custody of the clerk, whose 
duty it shall be to receive it, and to pay it to the party entitled 
thereto, on request. And, if such party is not ready to receive 
the same of the clerk as soon as paid, it shall be the duty of the 
clerk to deposit it in some bank, and not to draw it, except for 
the purpose of paying it over to the party entitled thereto; and 
in such case the money shall be deemed to be at the risk of the 
person entitled thereto, from the time of the deposit to the time 
when the same shall be drawn for. 

XXIX. All notices required by, or given in pursuance of, 
these rules, shall be in writing, and service thereof may be proved 
by an affidavit of the party, or his attorney, to a copy thereof, 
and setting forth that the same was delivered personally to the 
adverse party, or his attorney, or deposited: in the post-office, 
directed to him, postage prepaid. 

XXX. All objections to the acceptance of an award, and all 


RULES OF THE COURTS. : WD 


motions to have the same recommitted, shall be reduced to 
writing, and the ground of such objection or motion distinctly 
stated; and, if the objections and motions are grounded upon 
facts, those facts shall be verified by affidavit, unless the same 
are apparent from the record, or from the papers on file in the 
case, or are agreed in writing, and signed by the parties or their 
attorneys. | 

XXXI. The court will not hear any motion grounded on facts, 
unless the facts are verified by affidavit or are apparent upon the 
record and the papers on file in the case, or are agreed and stated 
in writing, signed by the parties or their attorneys. And the 
same rule will be applied to all facts relied on in opposing any 
motion. 

XXXII. Nomotion for a continuance, grounded on the want 
of material testimony, will be sustained, unless supported by an 
affidavit, which shall state the name of the witness, if known, 
whose testimony is wanted ; the particular testimony which he 
is expected to give, with the grounds of such expectations ; and 
the endeavors and means that have been used to procure his at- 
tendance or deposition: to the end that the court may judge 
whether due diligence has been used for that purpose. The party 
objecting to the continuance shall not be permitted to contradict 
the statement of what the absent witness is expected to testify, 
but may disprove any of the other facts stated in such affidavit. 
And no action shall be continued on such motion if the adverse 
party will admit that the absent witness would, if present, tes- 
tify as stated in the affidavit, and will agree that the same shall 
be received and considered as evidence on the trial, in hke man- 
ner as if the witness were present and had so testified ; and such 
agreement shall be made in writing, at the foot of the affidavit, 
and signed by the party, or his counsel, or attorney. And the 
same rule shall apply, mutatis mutandis, when the motion is 
grounded on the want of any material document, paper, or other 
evidence, that might be used on the trial: provided, however, 
that this rule shall not prevent the court in any case from grant- 
ing a continuance, in its discretion, for good cause shown. 

XXXIII. No party shall be entitled to a continuance, on the 
ground of the absence of a material witness whom it is in the 
power of such party to summon, unless such witness be regularly 
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summoned, and his travel and one day’s attendance paid or 
tendered. 

XXXIV. When an action shall be continued on the motion of 
either party at the sitting when it might otherwise have been 
tried, the party making the motion shall pay to the adverse party 
all his costs incurred at that sitting in procuring the attendance 
of witnesses, unless the continuance is ordered on account of some 
unfair advantage taken by the adverse party, or of some other 
fault or misconduct on his part; or unless the party making the 
motion shall have given notice thereof, with a statement of the 
grounds of such motion, to the adverse party or his attorney, in 
such season as might have prevented the attendance of the 
witnesses ; or it shall appear that the ground of the motion was 
not seasonably known to the party making it ; and the costs thus 
paid shall not be included in the bill of costs of the party 
receiving them, if he shall finally prevail in the suit. 

XXXV. The preceding rule shall not prevent the court from 
imposing any other and additional terms on the party moving for 
a continuance, when the justice of the case shall require it; 
neither shall it be construed to prevent the party, to whom such 
previous notice may have been given, from procuring the 
attendance of his witnesses, if he shall think fit to oppose the 
motion for a continuance. And in such case if the motion is 
granted, the costs for such witnesses shall be allowed in the bill 
of costs for the said party, if he shall finally prevail in the suit. 

XXXVI. The court will grant commissions to take the 
depositions of witnesses. without the Commonwealth; and either 
party may, on application to the clerk, obtain a commission, 
which shall be directed to any commissioner appointed by the 
Governor of the Commonwealth to take depositions in any other 
of the United States ; or upon the order of the clerk, after notice 
to the adverse party, or by agreement filed in the clerk’s office, 
the commission may be directed to any justice of the peace, notary 
public, or other officer legally empowered to take depositions or 
affidavits in the state or country where the deposition is to be 
taken. In each case the depositions shall. be taken upon 
interrogatories to be filed by the party applying for the commission, 
and upon such cross-interrogatories as shall be filed by the adverse 
party ; the whole of which interrogatories shall be annexed to the 
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commission. The party applying for the commission shall in 
each case file his interrogatories in the clerk’s office, and give 
notice thereof to the adverse party, or his attorney, seven days at 
least before taking out the commission, and one day more for 
every ten miles that such party or his attorney shall hve from 
the clerk’s office. But where the adverse party does not appear 
to defend his cause, such interrogatories need not be exhibited to 
him, nor notice be given to him of the same. And when a 
deposition shall be taken and certified by any person as a justice 
of the peace or other officer as aforesaid, by force of such 
commission, if it shall be objected that the person so taking and 
certifying the same was not such officer, the burden of proof shall 
be on the party so objecting ;' and if a hke objection shall be 
made to a deposition taken without such commission, it shall be 
incumbent on the party producing the deposition to prove that it 
was taken and certified by a person duly authorized. 

XXXVII. In all cases where depositions shall be taken on 
interrogatories neither party shall be permitted to attend at the 
taking of such deposition, either himself, or by an attorney or 
agent; nor be permitted to communicate by interrogatories or 
suggestions with the deponent whilst giving his deposition. It 
shall be the duty of the commissioner to take such deposition in 
a place separate and apart from all other persons, and to permit 
no person to be present during such examination except the 
deponent and himself, and such disinterested person, if any, as he 
may think fit to appoint as a clerk to assist him in reducing the 
deposition to writing. And it shall be the duty of the commis- 
sioner to put the several interrogatories and cross-interrogatories 
to the deponent in their order, and to take the answer of the 
deponent to each, fully and clearly, before proceeding to the next ; 
and not to read to the deponent, nor permit the deponent to read, 
a succeeding interrogatory, until the answer to the preceding has 
been fully taken down. And it shall be the duty of the clerk, 
on issuing a commission to take a deposition on interrogatories, 
to insert the substance of this rule therein ; or to annex this rule, 
or the substance thereof, to the commission, by way of notice and 
instruction to the commissioner. 


! The superior court has authority to make this rule. McKinney v. 
Wilson, 153 Mass. 131 (1882). 


78 MASSACHUSETTS PRACTICE. 


XXXVIII. Depositions may be taken within the Common- 
wealth, for the causes and in the manner by law prescribed, during 
the sittings of the court ; provided they be taken in the town! in 
which the court is holden; and provided further that, if, at the 
hour named for taking the deposition, all of the attorneys of 
record of the adverse party are actually engaged in court, the 
taking shall be postponed until fqur o’clock on the afternoon of 
the same day, in Suffolk, and, until the usual hour of adjournment, 
in other counties; and provided further, that by consent of parties 
or special order of court depositions may be taken at any other 
time or place.” : 

XXXIX. All depositions shall be opened by the clerk, when 
presented for that purpose; and he shall certify the day on which 
any deposition is opened, and may deliver the same to the party 
for whose use it is taken. The party for whose use it is taken 
shall not afterwards use the deposition, unless the same is filed 
within fourteen days from the time it is so opened; and, when 
the deposition is filed, the day of filing shall be noted by the 
clerk. The deposition shall afterwards be in his custody, subject 
to the order of the court, as other documents in the case; and 
when a deposition has been filed, if not read on the trial by the 
party taking it, it may be used by the other party, if he sees fit, 
he paying the costs of taking the same ;* provided, however, that 
if, by accident or unforeseen cause, the party shall be prevented 
from filing his deposition within fourteen days, the court may 
allow it to be filed afterwards, on motion, and sufficient cause 
shown ;* and provided, further, that in all cases the court may 
order a deposition in the possession of any party to be opened 


1 Tf taken out of the town in which the court is held, in term time, 
without a special order of the court, a deposition is not admissible in 
evidence. Fuller v. Damon, 135 Mass. 586 (1883). 

2 As amended April 11, 1891. 

3 This rule does not state a condition precedent; and while it is in the 
discretion of the presiding justice to exclude a deposition so offered in 
evidence, if the costs are not paid on the demand of the party taking it, 
yet if no demand is then made, and the deposition is admitted, it is no- 
ground for thereafter holding it to be improperly admitted that the costs 
of taking it have not been paid or tendered. Radclyjffe v. Barton, 161 
Mass. 827 (1894). 

4 This is in the discretion of the court; and no exception lies to the 
exercise of such discretion. Corcoran v. Batchelder, 147 Mass. 541 (1888). 
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and filed on the application of any party against whom the same 
is taken, at such time as the court shall direct; and, if such 
deposition shall not be opened and filed in pursuance of the order 
of the court. it shall not be used on the trial. 

XL. No action shall be postponed or continued to await the 
return of a commission to take testimony without the Common- 
wealth if it shall appear that there has been any negligence to 
apply for and transmit the same. 

XLI. No writ of protéction shall issue, except by the order of 
the court, or a justice thereof; such order to be made upon the 
application of the person for whom the writ of protection is to be 
issued, or some person in his behalf; and no order shall be made 
for granting such writ of protection until it shall be made to 
appear to the court or justice appled to, by affidavit or other 
satisfactory evidence, that the application is made in good faith, 
and for the purpose of enabling such person to attend this court 
as a party or as a witness in some case pending, such case to be 
specified; if a party plaintiff, that such suit has not been 
commenced by him collusively ; or, if a defendant, that such suit 
has not been commenced against him by his request or procure- 
ment, collusively and to enable him to obtain a writ of protection ; ° 
or, if as a witness, that he has not been required to attend as a 
_ witness. by his own request or procurement, or collusively, to 
enable him to obtain the writ of protection prayed for. 

XLII. The general form of verdicts shall be as follows: if 
for the plaintiff, “ The Jury find for the Plaintiff and assess 
damages in the sum of- 3°? 1f for the defendant, “ The Jury 
find for the Defendant ;’’ unless the court shall in particular cases 
otherwise order. 

XLIII. If there be a general verdict on a declaration con- 
taining several counts, the plaintiff may, on motion, have leave 
to amend the verdict, and enter it on any count on which 
the evidence by law would, at the trial, have entitled him to re- 





1 In an action against two defendants, the jury returned a paper, 
signed by the foreman, and not entitled with the name of the action, in 
the following words: ‘“ Verdict for plaintiff in the sum of,’’ stating the 
amount. This was accepted as a verdict, and assented to by the jury. 
It was held, that the defendants had no ground of exception. Miller v. 
Morgan, 143 Mass. 25 (1886). 
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cover; and may have leave to strike out of his declaration any 
defective counts. 

XLIV. No motion for a new trial’shall be sustained in any 
civil action after verdict, either on account of any opinions or 
decisions of the judge, given in the course of the trial, or be- 
cause the verdict is alleged to be against evidence or the weight 
of evidence, unless, within three days after the verdict is re- 
turned, the counsel of the party complaining of the proceedings 
or of the verdict shall file a motion for a new trial, specifying the 
grounds of his complaint, and cause a copy of the motion to be 
delivered to the adverse counsel on the day the same is filed; 
provided, however, that, for good cause shown, the time for filing 
such motion may be extended by the court.' 

XLV. Whenever costs shall be awarded to two adverse par- 
ties in the same suit the court may order one sum to be set off 
against the other, and enter judgment for the balance; and, 
when such set-off cannot be conveniently effected, each party 
may have an execution for the costs due him. 

XLVI. When a default is entered in an action it shall not 
be stricken off after the day upon which it is entered, except 
upon notice to the adverse party, and upon an affidavit of merits 
in the defence, with a statement of its nature, and proof to the 
satisfaction of the court that a defence is in good faith intended. 

XLVII. All exceptions shall be reduced to writing, and filed 
with the clerk, and notice thereof given to the adverse party, 
within twenty days after the verdict in, or other disposition of, 
the case, or after the opinion, ruling, direction, or judgment ex- 
cepted to.is given, if in a case not on trial; unless, for good 
cause shown, further time shall be allowed by the court. In all 
cases where a question may be taken to the supreme judicial 
court by appeal for which no time is fixed by statute, the appeal 
shall be taken within ten days after the order or judgment from 
which the appeal hes. 

XLVIII. No exception shall be allowed by the presiding 
justice, unless the same be alleged and saved at the time when 


1 The superior court has no power to granta motion for a new trial 
made by a party to an action, if the moving party has failed to cause a 
copy of the motion to be delivered to the adverse counsel on the day 
the same is filed. Cram v. Moore, 158 Mass. 276 (1893). 
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the opinion, ruling, direction, or judgment excepted to is given. 
And all exceptions to any charge to the jury shall, unless pre- 
viously saved, be alleged before the jury are sent out. When 
further instructions are given in the absence of counsel after the 
jury have retired, the presiding justice may permit exceptions 
thereto at any time within twenty-four hours next following. 
All requests for instructions shall be made in writing’ before 
the closing arguments, unless special leave is given to present 
further requests later. 

XLIX. In all writs and petitions for partition, a plea or 
answer by the respondent, that the plaintiff or petitioner doth 
not hold in common in manner and form, etc., shall be deemed a 
good general issue. 

L. In all real actions where the tenant relies on disclaimer, 
non-tenure, or any other defence, which, under the rules of 
common law, could not be shown under the general issue, he 
‘shall present the same in a specification of defence at the time 
of filing his plea. 

LI. When an agreement to refer is made, and filed in the 
clerk’s office, with the names of the referees, the clerk may issue 
a rule. 

LII. Motions may be heard by a justice in open court, or at 
chambers, as he shall appoint. 

LILI. In trials or hearings in causes upon the Suffolk special 
list, and civil appeals in all counties, the argument shall be lim- 
ited to twenty minutes on each side; in all other causes to one 
hour on each side; but the court may for cause shown extend 
the time. 

LIV. ‘The examination and cross-examination of each wit- 
ness shall be conducted by one counsel only on each side, and 
the counsel shall stand while so examining or cross-examining, 
unless otherwise permitted by the court. 

LY. The clerk shall be answerable for all records and papers 
filed in the court or in his office; and they shall not be taken 
from his custody without his consent, unless in cases authorized 


1 The mere handing to the judge presiding at the trial of written re- 
quests for instructions, does not necessarily imply that, if the requests 
are not granted, an exception is saved. Leyland v. Pingree, 134 Mass. 
367 (1883). 
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by statute or by special order of court, but the parties may at 
all times have copies. 

LVI. The prevailing party in every suit shall forthwith file 
with the clerk all papers and documents necessary to enable him 
to make up and enter the judgment and to complete the record 
of the case; and, if the same shall not be so filed within six 
months after judgment shall have been ordered, the clerk shall 
make a memorandum of the fact on the record; and the judg- 
ment shall not be afterwards recorded, unless, upon a petition 
to the court and after notice to the adverse party, the court shall 
order it to be recorded; and no execution shall issue until the 
papers are filed as aforesaid. When a judgment shall be re- 
corded upon such petition the clerk shall enter the same, to- 
gether with the order of the court for recording it, with apt 
references in the index and book of records, so that the same 
may be readily found; and the judgment, when so recorded, 
shall be, and be considered, in all respects, as a judgment of the 
, time when it was originally awarded; and the party delinquent 
in such case shall pay the costs on the petition, and the costs of 
the adverse party, if he shall attend to answer thereto.? 

LVIJ. When the clerks begin to enter a judgment before 
they have all the papers necessary to complete the same, and 
thereupon leave a blank in the books to be afterwards filled up, 
no such blanks shall be suffered to remain for more than twelve 
months after the judgment was rendered; and if the clerk, after 
beginning to enter a judgment as aforesaid, is prevented from 
completing the record for want of any necessary papers, as men- 
tioned in the preceding rule, he shall make a memorandum of 
the fact, as above directed, in the blank space so left in the 
book, so that no one can afterwards interpolate the judgment 
therein. 

LVIII. The respective clerks of this court shall, on the first 
day of every sitting, exhibit to the court the then latest book of 


1 Tt is within the discretion of the superior court, to the exercise of 
which no exception lies, to order a judgment rendered at a former term 
to be recorded, upon the petition of the prevailing party; and the fact 
that partial payments have been made since the recovery of the judg- 
ment will not take the case out of the operation of the rule. Taber v. 
Wilcox, 186 Mass. 56 (1883). 
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records in their respective offices, and. such others as the court 
requires ; to the end that, in case of any deficiency therein, the 
court may take the measures prescribed by the statute in such 
cases, and such other measures as the case shall appear to them 
to require. 

LIX. No allowance shall be made to any clerk of the court 
for services or expenses not authorized or incurred under some 
order of the court. 

LX. Persons summoned as jurors, who are excused for any 
statute cause, shall be entitled to their fees for travel and at- 
tendance; but, if excused for any other cause, it shall be on 
condition that no fees are to be allowed where no service is ren- 
dered; unless, in any special case, the court otherwise direct. 

LXI. When any officer claims extra compensation in serving 
a precept for removing or keeping property, the same shall not 
be allowed, unless the officer return with his precept a bill of 
particulars of the expenses, together with his affidavit that such 
expenses were actually incurred, and that the charges are reason- 
able. 

LXII. No standing commissioner to take bail under the pro- 
visions of the Public Statutes,' other than a clerk or assistant 
clerk of this court, shall be appointed without the concurrence 
in writing of a majority of the justices filed with the clerk in 
the county for which the appointment is made. Appointments 
of standing commissioners shall be for the term of three years 
unless sooner revoked by the court. In each county every stand- 
ing commissioner shall present to the clerk on the first day of 
the last sitting for criminal business in each year his records for 
the year, and the District Attorney may make such examination 
of the same as he deems necessary. 

LXIII. The civil docket or such part thereof as the presid- 
ing justice shall direct, shall be called in each year, and after such 
notice, by publication, or otherwise, as the court may determine, 
all suits which have remained without action for two years may 
be dismissed, unless good cause is shown to the contrary. 

LXIV. Of the foregoing rules numbers fifty-two to sixty-one 
inclusive shall apply to proceedings in equity. 


1 Revised Laws. 
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Rules for the Regulation of Practice in Divorce. 


I. Where the libellee is described as residing within the 
Commonwealth, personal service shall be made. In all other 
cases service may be made by publication, the last publication to 
be at least fourteen days before the return day, and, in addition, 
an attested copy of the libel, with the order thereon, shall be— 
sent by letter, registered when practicable, to the residence of 
the libellee, as set out in the libel, or where none is thus set out, 
to the last known residence. Proof of the identity of the party 
served, and, if personal service is not made of actual notice 
where practicable, will be required. The order of notice, whether 
by publication or by personal service, together with the affidavit 
or return of service, shall be filed with the clerk before said 
cases are placed upon the trial lst, and all divorce cases must 
be marked for trial in the several counties as provided by the 
common law rules. Affidavits of notice by publication must be 
accompanied by a copy of each issue of the newspaper in which 
the same was ordered published containing a copy of the libel 
and order. 

II. Where personal service is made, the lbellee shall have ten 
days, and where service is by publication, if described as in any 
part of the United States east of the Mississippi river, or in the 
States of Louisiana, Missouri, Iowa or Minnesota, one month ; 
if described as in any other of the United States, or New Bruns- 
wick, Nova Scotia, or Canada, two months; if described as else- 
where in the United States, or in Great Britain, Ireland or 
France, three months; and if described as in other foreign parts 
or residence unknown, six months, from the return day within 
which to appear. 

III. All causes arising upon appeals from the Probate Court 
to this court shall be entered on the divorce docket and placed 
upon the trial list of divorce cases. 

IV. The divorce list will be taken up in Suffolk County in 
October, January and May, at designated times, and be proceed- 
ed with in its order, giving precedence to the uncontested cases, 
and no case will be heard at any other time except for special 
cause Shown. In other counties where there are no separate 
sessions for court work the divorce list will be taken up at each 
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sitting, at such time as the presiding justice shall designate, and 
be proceeded with in the same manner. 

V. Atany time before the expiration of six months from 
the granting of a decree of divorce nisi, the libellee, or any other 
person may file in the office of the clerk for the county in which 
the libel is pending, a statement of objections to an absolute 
decree; such statement to set forth the facts on which it is 
founded, verified by affidavit. The court may by general order 
direct that such decree shall not become absolute until such ob- 
jections have been disposed of by the court. 

VI. The lbel, all amendments thereto, and in contested cases 
answers, shall be signed by the parties. 


Standing Orders. 


Ordered, That the following orders shall be in force and obtain 
in this court from and after the first Monday of July next? until 
modified or abrogated by the court, and all orders heretofore in 
force relating to matters involved herein are hereby abrogated. 

1. Judgment shall be entered on the first Monday of every 
month or on the next day thereafter when said Monday is a legal 
holiday, in all actions which are ripe for judgment, unless the 
party entitled thereto otherwise requests in writing. 

2. In all cases where application by any party interested is 
filed within six months from the entry of a decree of divorce 
nisi, such decree shall not become a decree absolute until such 
application has been disposed of by the court or a justice 
thereof. 

3. Any petition to be examined for admission as an attorney 
not made under section 38 of chapter 159 of the Public Statutes? 
will be referred to the Board of Bar Examiners, unless the court 
otherwise orders. 

4. Upon the filing of any petition for late entry or of a 
complaint founded on an omission to enter an appeal, or of such 
complaint when more than one return day has intervened, notice 
shall be issued by the clerk on such petition or complaint to be 
served on the adverse party. 


1 1900. 
2, L., c. 165, § 43. 
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5. No injunction shall issue except upon a bill which has 
been sworn to, or upon verification of the material facts by 
affidavit. , 

6. No allowance for the payment of the compensation of 
experts for the defence in a capital cause will be granted hereafter, 
except for those experts whose employment shall have been 
authorized by the court, or some justice thereof in advance of 
such employment. 

7. Application for permission to employ experts in any such 
cause shall be made by motion in writing, stating the number and 
names of the experts whose services are desired; upon which 
motion notice shall be given to the Attorney-General or to the 
District Attorney of the district in which the cause is pending. 
Allowance of expenses for counsel for defence in such causes shall 
only be allowed when an itemized statement of such expenses 
accompanies the petition for such allowance. 


Order for Disposition of Business in Suffolk County. 


1. The two sessions for equity hearings heretofore established 
will continue, and be known respectively as Equity First and 
Second Divisions. 

2. In the First Division a daily motion lst will be kept on 
which motions and interlocutory matters from any county, 
whether in equity, common law or divorce, may be placed by 
agreement of counsel at any time before 4 o’clock p. m. of the day 
preceding, or, if from Suffolk, by either party, first giving notice 
in writing to the other party seven days before the day of 
hearing. 

8. In all matters requiring a summary hearing, a time will be 
assigned by the Court upon application of counsel. 

4, No motion will be heard unless in writing, filed with the 
clerk on or before the day the case is marked for hearing, unless 
the court for good cause otherwise orders. 

5. Motions in cases pending in other counties will not be 
heard in Suffolk except by agreement of counsel or special order 
of Court. 
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6. Motions in cases pending in other counties shall be filed in 
the county where the case is pending and with the papers handed 
to the clerk of the First Division before the day of hearing. 

7. Interlocutory matters involving extended hearing will be 
transferred to the Second Division, in the discretion of the 
presiding justice. 

8. Hx parte applications to the court will be made to the 
justice holding the First Division. 

9. A justice will attend in the First Division daily, except 
Saturdays, during the weeks in which jury sessions are ordinarily 
held, and at other times will attend on Wednesday and Thursday 
of each week. 

10. In the Second Division a weekly list will be kept, on 
which equity causes pending in any county which are ripe for 
hearing on the merits may be placed on motion or by agreement 
of counsel at any time before 4 o’clock of the Friday preceding. 
Causes from other counties will not be heard in Suffolk except 
by agreement of counsel or special order of court. For the 
purposes of this order a hearing on exceptions to a master’s 
report will be deemed a hearing on the merits and have place in 
the Second Division. 

11. No cause shall be set down for hearing on the merits in 
July, August or September or during the weeks in which jury 
sessions are not ordinarily held, unless by special order of the 
presiding justice. 

12. Any cause on the merit list not ready for hearing when 
reached shall not be again put upon the list within one month 
except by order of the presiding justice. 

13. Libels for divorce will be heard in the Second Division 
the first three weeks of October, January and May, and during 
those weeks no list of equity causes for hearing on the merits 
will be made. 


Hquity Rules. 


I, When, in a suit in equity, the original process to require 
the appearance of defendants shall be a subpcena, it shall be in 
form following :— 
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COMMONWEALTH OF MASSACHUSETTS, 


BS iieh OAs 3, e OE (addition) 


GREETING: 

[1..8.] We command you that you appear before our Superior Court,- 

, within and for the county of on the 

day of ~next, then and there to answer to 

a bill of complaint exhibited against you in our said court by C. D., of 

(addition), and to do and receive what our said court shall 

then and there consider in that behalf. Hereof fail not, under the pains 
and penalties of the law in that behalf provided. 

Witness, L. F. B., Esquire, the day of in 

the year of our Lord 





J. A. W., Clerk. 


The writ shall bear the test of the chief-justice, or of the first 
justice who is not a party to the suit; it shall be under the seal 
of the court, and be signed by the clerk, and shall be served by 
the same officers and in the same manner as other original writs 
of summons are by law to be served. | 

Il. No injunction or other proceeding shall be ordered until 
the bill is filed, unless for good cause shown. When an injunction 
has been issued or ordered, the original bill shall not be taken 
from the files except for use before the court, or a justice thereof, 
without an agreement of counsel or a special order of the court. 

III. There shall be rule days on the first Monday of each 
month, in all the counties except the County of Dukes County 
and the County of Nantucket, for the return of process and the 
entry of all proceedings and orders which may be taken at the 
rules. | 

IV. All process shall be made returnable at a return day 
which shall be within three months after the date of the process, 
and at least fourteen days after its date, if the process requires 
fourteen days’ service, and at least thirty days after its date, if 
the process requires thirty days’ service ; but the court, by special 
order, may make the process returnable at other times. If a 
party shall not be found, a copy thereof may be left at his usual 
place of abode; and the truth of the case being returned by the 
officer, if it shall be made to appear to the court that the party 
has actual notice of the suit, no other service shall be required ; 
otherwise, such notice shall be given as the court shall order. 

V. Whenever it shall appear that a defendant resides out of 
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the Commonwealth, the clerk, on application of the plaintiff, at 
any time after the filing of the bill, shall enter an order requiring 
such defendant to appear and answer the plaintifft’s bill, if in any 
part of the United States east of the Mississippi river, or the 
States of Louisiana, Missouri, Lowa, or Minnesota, within one 
month if within any other of the United States, or New 
Brunswick, Nova Scotia, or Canada, within two months, if else- 
where in the United States, or in Great Britain, Ireland, or 
France, within three months ; and if in other foreign parts, within 
six months, from the rule day next succeeding the date of such 
order. The order shall state the title of the suit, and shall set 
forth briefly the substance of the plaintiffs bill. A copy of the 
order shall be served on such defendant personally, or published 
three times, in different weeks, within thirty days after the date 
of the order, the last publication to be fourteen days at least 
before the time of appearance, in some newspaper published in the 
county where the suit is pending; and proof of such service shall 
be made by affidavit, or in such other manner as the court may 
order. 

VI. Bills, answers, pleas and demurrers may be printed or 
written. If printed, they shall be on paper of the usual quarto 
size ; and the reasonable expense of printing the same may, at 
the discretion of the court, be taxed in the bill of costs. 

VII. The defendant shall answer fully, directly, and specifi- 
cally to every material allegation or statement in the bill. 

VIII. The day of appearance shall be the return day of the 
writ or subpoena, when personal service shall be made on the 
defendant, or he shall have had personal notice of the suit; or 
the return day of any order issued under the fourth or fifth 
- rule, when no personal service shall be made. And, if the de- 
fendant shall not appear and file his answer, plea, or demurrer, 
within one month after the day of appearance, the plaintiff may 
enter an order to take his bill for confessed; and the matter 
thereof may be decreed accordingly, unless good cause shall 
appear to the contrary. 

IX. The defendant may, at any time before the bill is taken 
for confessed, or afterwards by leave of the court, demur, plead, 
or answer to the bill; and he may demur to part, plead to part, 
and answer as to the residue; ‘but,in any case in which the bill 
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charges fraud or combination, a plea to such part must be accom- 
panied with an answer supporting the plea, and explicitly deny- 
ing the fraud or combination, and the facts on which the charge 
is founded. 

X. The plaintiff may set down the plea or demurrer to be 
argued, or take issue on the plea, within fifteen days from the 
time when the same is filed; and, if he shall fail to do so, a 
decree, dismissing the bill, with costs, may be entered upon mo- 
tion, unless good cause appear to the contrary. 

XI. If a plea or demurrer be overruled no other plea or de- 
murrer shall be received, but the defendant shall proceed to 
answer the plaintiff’s bill; and, if he shall fail to do so within 
one month, the plaintiff may enter an order that the same, or so 
much thereof as is covered by the plea or demurrer, be taken for 
confessed; and the matter thereof may be decreed accordingly, 
unless good cause shall appear to the contrary. 

XII. Upon a plea or demurrer being overruled or adjudged 
good, the party prevailing upon the question shall recover full 
costs from the time of the filing of such plea or demurrer, unless 
the court shall otherwise specially order. 

XIII. The defendant, instead of filing a formal plea or de- 
murrer, may insist on any special matter in his answer,-and have 
the same benefit therefrom as if he had pleaded the same or de- 
murred to the bill. 

XIV. The defendant to a cross-bill shall in no case be com- 
pelled to answer thereto before the defendant to the original 
bill shall have answered such original bill. 

XV. The form of the general replication shall be that the 
plaintiff joins issue on the answer. No special replication shall 
be filed but by leave of the court. 

XVI. The plaintiff shall reply, or file exceptions, or set 
down the case for hearing on the bill and answer, within one 
month after the answer is required to be filed; or, if the answer 
be filed before it is required, then within one month after writ- 
ten notice of such filing; and, if he fail so to do, a decree may 
be entered for the dismissal of the bill, with costs. 

XVII. If the plaintiff shall except to an answer as. insuffi- 
cient he shall file his exceptions, and forthwith give notice 
thereof to the defendant or his solicitor, and, if within fifteen 
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days the defendant shall put in a sufficient answer, the same 
shall be received without costs; but if the defendant insist on 
the sufficiency of his answer, he shall, within fifteen days, file a 
statement to that effect, and give notice thereof to the plaintiff. 
and thereupon the exceptions shall be referred to a master; and 
either party, dissatisfied with the master’s decision, may within 
seven days after the filing of his report, set down the exceptions 
to be argued. If the exceptions should be overruled, or the 
answer adjudged insufficient,.the prevailing party shall recover 
costs of the reference to the master, and also of the hearing be- 
fore the court. If the answer shall be adjudged insufficient a 
new answer shall be filed within fifteen days. 

XVIII. Upon a second answer being adjudged insufficient, 
costs shall be doubled by the court; and the defendant may be 
examined upon interrogatories, and committed until he shall 
answer them. 

XIX. The plaintiff may, of course, and without payment of 
costs, amend his bill at any time before answer, plea, or demur- 
rer filed; but if the defendant’s appearance shall have been 
entered, the plaintiff shall, at his own expense, furnish the 
defendant with a certified copy of the amendment filed. No 
amendment, however, shall be allowed, as of course to a bill 
which has been sworn to by the party. 

XX. If the defendant shall demur to the bill, for want of 
parties, or other defect which does not go to the equity of the 
whole bill, the plaintiff may amend at any time before the 
demurrer is set down for argument, or within fourteen days after 
the demurrer is filed, and notice thereof given to him, upon the 
payment of a term fee. 

XXI. Upon the coming in of the answer, if the plaintiff 
shall find it necessary toamend his bill, in order to meet the 
case made by the answer, he may do so by furnishing to the 
defendant a certified copy of the amendment; and the plaintiff 
may also, at the same time, except to the defendant’s answer to 
the bill as originally filed. And in such case, if the defendant 
shall submit to answer further, or shall be ordered to answer 
further, he shall answer the amendments of the bill, and shall 
furnish a sufficient answer to the bill as originally filed, at the 
same time. 
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LXII. The court may in its discretion allow the parties to 
amend their pleadings, and order or permit pleadings to be 
filed, or any proceeding to be had, at other times than are pro- 
vided in these rules; and may in all cases impose just and 
reasonable terms upon the parties. 

XXIII. All notices in a case required to be given to a party 
may be given to his solicitor of record; and if transmitted 
through the post-office, postpaid, shall be deemed to have been 
received by the person to whom they are addressed, in due 
course of mail, unless the contrary shall appear by affidavit or 
otherwise. ; 

XXIV. When the death of any party shall be suggested in 
writing, and entered on the docket, the clerk, upon application, 
may issue process to bring into court the representative of such 
déceased party. 

XXV. When the circumstances of the case are such as to 
require a bill of revivor, or supplemental bill, or bill in the na- 
ture of either or both, or the joinder of additional or different: 
parties, the requisite allegations may be made by way of amend- 
ment to the original bill; and, after service on any new parties, 
as in the case of an original bill, and service of copies of the 
amendments on all the defendants affected thereby, shall entitle 
the plaintiff to proceed as on an original bill. 

XXVI. In bills by executors or trustees to obtain the in- 
structions of the court, and in bills of interpleader, or in the 
nature of interpleader, no solicitor or counsel for the plaintiff 
shall appear or be heard or act for or in behalf of any or either 
of the defendants. 

XXVII. At the expiration of one month from the day when 
issue is joined, unless the time be enlarged for cause shown, the 
case shall be considered as ready for hearing. 

XXVIII. All facts well alleged in a bill, other than for dis- 
covery only, which are not denied or put in issue by the answer, 
shall be deemed to be admitted. 

XXIX. Testimony taken by depositions shall be taken in the 
manner required by statute and by the rules of the court in 
actions at law. 

XXX. When any matter shall be referred to a master he shall, 
upon the application of either party, assign a time and place for 
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hearing, which shall be not less than ten days thereafter ; and the 
party obtaining the reference shall serve the adverse party, at 
least seven days before the time appointed for the hearing, with 
a summons, requiring his attendance at such time and place, and 
make proof thereof to the master; and thereupon, if the party 
summoned shall not appear to show cause to the contrary, the 
master may proceed ea parte; and if the party obtaining the 
reference shall not appear at the time and place, or show cause 
why he does not, the master may either proceed ex parte, or the 
party obtaining the reference shall lose the benefit of the same, 
at the election of the adverse party. 

XXXI. When the master has prepared a draft copy of his 
report he shall notify the parties or counsel of a time and place, 
when and where they may attend to hear the same, and suggest 
such alterations, if any, as they may think proper ; upon consid- 
eration whereof, the master will finally settle the draft of his 
report, and give notice thereof to the parties or counsel; where- 
upon, after perusing the same, or being furnished with a copy 
thereof, if they so request and pay the usual fees therefor, five 
days shall be allowed for bringing in written objections thereto, 
which objections, if any, shall be appended to the report. No 
exception to a master’s report will be allowed without a special 
order of the court, unless founded upon an objection made before 
the master, and shown by his report, and unless filed with the 
clerk within fifteen days from the filing of the report. Notice of 
the filing of a master’s report shall be forthwith sent by the clerk 
to each party or his counsel. 

XXXII. When exceptions shall be taken to the report of a 
master they shall be filed with the clerk, and notice thereof shall 
forthwith be given to the adverse party ; and the exceptions shall 
then be set down for argument. In every case the exceptions shall 
briefly and clearly specify the matter excepted to, and the cause 
thereof; and the exceptions shall not be valid as to any matter 
not so specified. 

* * * * * * * 

XXXV. At any hearing before a single justice, upon any 
interlocutory question or fora final decree, the evidence shall not 
be reported to the full court, unless one of the parties, before any 
evidence is otfered, shall request that the same be so reported, or 
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the justice shall, for special reasons, so direct; and the justice 
will appoint a suitable disinterested person to take the evidence. 
The expense of taking the evidence ghall be paid by the party 
requesting the taking of the same, to be allowed in the taxation 
of costs, if costs are decreedtohim. The allowance to the person 
appointed to take the evidence shall be fixed by the court, and 
shall not exceed ten dollars aday. — 

XXXVI. Whenever it shall be necessary or proper to have any 
fact tried and determined by a jury the court will direct an issue 
for that purpose, to be framed by the parties, containing a distinct 
affirmation and denial of the points in question, or in such form 
as the court shall order; and the issue thus framed and joined 
shall be submitted to a jury, and be tried upon the like evidence, 
as in a suit at law, together with such part of the answers, 
depositions, and other proceedings in the cause, as the court shall 
direct. 

XXXVII. The solicitor of the party in whose favor a decree 
or order is passed shall draw the same; and without reciting 
previous proceedings, decrees shall begin, in substance, as follows : 

“ This case came on to be heard [or, to be further heard, as the 
fact may be] at this sitting and was argued by counsel; and there- 
upon, upon consideration thereof, at is ordered, adjudged, and 
decreed,” ete. 

But, if it is intended that the final decree shall serve as a 
record of the case, proper recitals of previous proceedings may be 
inserted therein. 


RULES OF THE MUNICIPAL COURT OF THE CITY OF BOSTON. 


The following rules of the municipal court of the city of 
Boston for regulating trials, and for the arrangement and 
conduct of business in civil cases therein, adopted Sept. 15, 
1897, are still in full force. 


I. The time allowed for entries shall be from nine o’clock a. 
M., until twelve o’clock m., on the return day. 

No action shall be entered afterwards, except, upon motion 
and order, upon notice given to each of the other parties on or 
before the next Thursday and such other terms as the Court 
may impose, no costs being allowed to the plaintiff for travel or 
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attendance before the next Saturday. And unless it shall appear 
on the next Saturday that the terms have been complied with, 
the action shall be stricken from the docket, unless the Court 
shall allow further time for notice. 

No action shall be entered before the writ is filed, except by 
order of Court. 

II. Upon the entry of each action the name of the plaintiff’s 
attorney shall be entered on the docket, and in default thereof a 
nonsuit may be entered. And if either party change his attor- 
ney, pending the suit, the name of the new attorney shall be 
substituted on the docket for that of the former, and notice 
thereof given to the adverse party. And until notice of such 
change, all notices given to or by the attorney first appointed, 
shall be considered, in all respects, as notices to or from the 
party, except in cases where by law notice is required to be given 
to the party personally. 

Provided, however, that this rule shall not prevent any party 
from appearing for himself, in-manner provided by law; and in 
such case the party shall be subject to the same rules that are 
or may be provided for attorneys, in like cases, so far as the 
same are applicable. 

III. The defendant’s appearance may be entered at any time 
before half-past nine o’clock in the forenoon on Tuesday next 
after the return day. If no appearance shall then have been 
entered, a default shall be recorded, unless otherwise ordered. 
All actions not defaulted or disposed of shall be continued, un- 
less the Court otherwise order. 

IV. The right of any person, who may appear as attorney in 
a suit, shall be considered as conclusively admitted, unless 
objected to before any motion made in the action or the 
reading of the writ on the trial, unless the Court shall otherwise 
order. 

When the authority of any attorney at law to appear shall be 
demanded by the opposite party, if such attorney shall declare 
that he has been duly authorized to appear, or to commence the 
action by the party for whom he appears, or by some person he 
believes to have been duly authorized to employ him, such dec- 
laration shall be prima facie evidence of his authority to prose- 
cute or defend the action. 
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The attorney for the plaintiff shall not appear or act for a 
trustee. 

V. Lists of cqntinued actioNs mtended for trial may be 
handed to the clerk before five o’clock, p. m., on Thursday of 
each week; and the trial list for the week shall be made up 
therefrom, and ready for the examination of the bar at nine 
o’clock A.M. on Saturday of each week. Actions may after- 
wards be put thereon, for cause shown, on notice and motion, 
and placed at the end thereof, in the order of the motions there- 
for. 

VI. Motions will be heard on Monday of each week, at half 
past nine o’clock, A. M., provided sufficient notice thereof shall 
have been given to the adverse party or his attorney, and a lst 
thereof handed to theclerk, on or before the Saturday preceding. 

Motions may be heard at other times, by a Judge in open 
court, or at chambers, as he shall appoint. | 

VII. All motions shall be put in writing and filed with the 
clerk, before they are heard by the Court, except motions to 
charge or discharge a trustee, or for a bill of particulars. 

The facts upon which motions are grounded must be verified 
by affidavit, or apparent on the record or papers on file, or agreed 
to; and if the Court require it, such agreement must be in 
writing, and signed by the parties. And this rule shall also ap- 
ply to facts relied on for opposing any motion. 

VIII. Trials shall commence on Monday of each week, unless 
the Court otherwise order. 

At the opening of the court on each day the special lst of 
actions in order for trial on such day shall be called. Actions 
thereon wherein both parties are intending a trial shall be then 
so notified to the court by both, and marked by the clerk. Ac- 
tions in which such notice is given by one party only, shall be 
nonsuited or defaulted or otherwise disposed of as the Court 
may order. Actions in which neither party gives such notice 
shall be continued. 

IX. Actions shall be tried in their order upon the docket unless 
the Court, for cause shown, otherwise order; but, one action may 
be substituted for another by consent of all parties to both and by 
leave of the court ; and the court may make special assignment of 
actions. 
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When an action comes on for trial, either party, who is not 
present, shall, upon motion of the party present, be nonsuited or 
defaulted, or the action be continued or otherwise disposed of 
according to such motion, except the court shall otherwise order. 
And no such action will be restored except by written consent filed 
with the clerk, or on motion grounded upon an affidavit stating 
why the party or attorney was not present at the time of such 
disposal; and when defaulted, upon an affidavit of merits in the 
defence and of its nature, and that such defence was in good faith 
intended. 

X. Any defence which might have been made by plea in 
abatement, demurrer, or motion to dismiss, may be made by an 
answer in compliance with the 167th chapter of the Public 
Statutes [R. L., c. 173], filed on or before Tuesday next after the 
return day, unless the court otherwise order. 

An answer to the declaration shall be filed in actions of contract, 
tort, and replevin, on or before the Wednesday next succeeding 
the entry day. 

When a party files a declaration in set-off, he shall, on the day 
of filing the same, or within such further time as the court may 
allow, give written notice thereof, to the adverse party or his 
attorney. 

An answer to the declaration in set-off shall be filed within 
forty-eight hours after notice of the filing of the same. 

When an answer in abatement is overruled on demurrer, or when 
an amendment is allowed and made by the plaintiff in consequence 
of such answer in abatement, the defendant shall, within two days, 
answer to the merits. 

But the court may, on motion, allow an answer required by this 
rule to be filed at any other time. And if an answer be not filed 
as herein provided, a default may be entered on motion of the 
plaintiff by order of court. 

XI. When damages are to be assessed, the plaintiff shall file 
a statement of his claim, unless the same appears on the record 
or papers filed in the case. 

XII. No motion for a continuance, grounded on the want of 
material testimony, will be allowed, unless supported by affidavit, 
stating the name of the witness, if known, the particular facts he 
is expected to prove, with the grounds of such expectation, and 
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the means that have been used to procure his attendance or 
deposition, and what reason there is to believe that his attendance 
can be procured, and at what time, that the court may judge 
whether the diligence used, and prospect of attendance will justify 
a continuance. And no counter affidavit will be admitted to 
contradict the statement as to what the absent witness is expected 
to testify ; but any of the other facts stated in such affidavit, may 
be disproved by the party objecting to the continuance. And no 
action shall be continued on such motion, if the adverse party 
will admit that the absent witness would, if present, testify to the 
facts stated in the affidavit, and will agree that the statement shall 
be received and considered as evidence on trial, in ike manner as 
if the witness were present, and had testified thereto; and such 
agreement shall be in writing, and signed by the party, or his 
attorney. And the same rule shall apply, mutatis mutandis, 
when the motion is grounded on the want of any material 
document, paper, or other evidence, that might be used on the 
trial. But where a compliance with this rule would be imprac- 
ticable, the court may grant a continuance. 

XIII. When an action is continued upon motion, at the time 
when it might otherwise be tried, the party making the motion 
shall pay to the adverse party his costs for witnesses, and such 
other terms as the court may impose, unless the continuance is. 
ordered by reason of some fault of the adverse party, or unless 
the party making the motion shall have given notice thereof, with 
a statement of the grounds of such motion to the adverse party, 
or his attorney, in such season before the sitting of the court, as 
might have prevented the attendance of the witnesses; or unless 
it shall appear that the grounds of the motion were not seasonably 
known to the party making it. The costs thus paid shall not be 
included in the costs of the party receiving them, if he prevail. 

This rule will not prevent the court from imposing any other 
and additional terms for a continuance, when the justice of the 
case requires it; neither shall it prevent the party, to whom such 
previous notice may have been given, from procuring the atten- 
dance of his witnesses, if he shall think he has reasonable grounds 
for opposing such motion. And in such case if the motion is 
granted, the costs for such witnesses shall be allowed in the costs. 
of the said party, if he prevail. 
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XIV. Noaction will be continued on the ground of the absence 
of a material witness, if it was within the power of the party to 
summon such witness within a reasonable time before trial, unless 
such witness has been summoned and his travel and attendance 
paid or tendered for the day of trial. 

XV. Except as provided in Rule XXXII., actions shall be 
continued from Saturday to Saturday. Provided however, the 
court may order or the parties may agree to continue such actions. 
to a future Saturday without being entered on the dockets of the 
intermediate Saturdays. 

XVI. All motions to amend shall contain, or have annexed to 
them the proposed amendment. And no amendment will be 
allowed without consent, except upon compliance with such terms, 
if any, as the court may impose. 

XVII. Interrogatories may be filed by either party, in court, 
or in the clerk’s office, at any time after the commencement of the 
action. 

Answers to such interrogatories shall be filed in court, or in the 
clerk’s office, within four days after the same are notified to the 
party interrogated, or his attorney ; unless, where the party 
answering has not been negligent, and upon cause shown either 
before or after the lapse of the four days, further time has been 
allowed by the court. 

XVIII. Each deposition shall be opened by the clerk, when 
presented for the purpose, and he shall indorse upon it the time 
of opening and filing. No deposition shall be used unless it is 
filed within forty-eight hours after it is opened ; and forty-eight 
hours after filing shall be allowed for, its examination by the 
opposite party, unless the court, for reasons, in either case, order: 
a longer or a shorter time. 

XIX. Depositions upon interrogatories may be taken at any 
time ; other depositions shall not be taken during the sitting of 
the court, nor out of Boston during such sitting, except by leave 
thereof. 

XX. The court will grant commissions to take the depositions 
of witnesses without the state; and either party may, on applica- 
tion to the clerk, obtain a commission, which shall be directed to: 
any commissioner appointed by the Governor of this state to take: 
depositions in any other of the United States, or to any justice: 
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of the peace, notary public, or other officer, legally empowered to 
take depositions, or affidavits, in the state or country where the 
deposition is to be taken, unless the parties agree upon the 
commissioner. And in each case, the deposition shall be taken 
upon interrogatories to be filed by the party applying for the 
commission, and upon such cross-interrogatories as may be filed 
by the adverse party, all of which shall be annexed to the com- 
mission. And the party applying for the commission shall file 
his interrogatories in the clerk’s office, and give notice thereof to 
the other party, or his attorney, four days at least before taking 
out the commission, and one day more for every ten miles that 
such other party, or his attorney, shall live from the clerk’s office. 
And no deposition taken by force of any statute, and without such 
commission, shall be admitted in evidence, unless it shall appear 
that the adverse party, or his attorney, had sufficient notice of 
the taking thereof, and opportunity to cross-examine the witness, 
or that it was impossible to give such notice. And when a 
deposition has been taken and certified by any person, as an officer 
as aforesaid, by force of such commission, if it is objected that such 
person was not such officer, the burden of proof shall be on the 
party objecting ; and if a like objection be made to a deposition 
taken without such commission, it shall be incumbent on the 
party producing the same, to prove that it was taken and certified 
by a person duly authorized, according to the statute before 
mentioned. 

XXII. When a deposition is taken on interrogatories, neither 
party shall attend at the taking thereof, either himself, or by an 
attorney or agent, or communicate in any way with such deponent, 
while giving his deposition. And it shall be the duty of the 
examiner to take such deposition in a place separate and apart 
from other persons, and not to permit any person to be present 
during such examination, except the deponent and himself, and 
such disinterested person, if any, as he may appoint to assist him 
as clerk, in reducing the deposition to writing. Such examiner 
shall put the several interrogatories and cross-interrogatories to 
the deponent in their order, and take the answer of the deponent 
to each, fully and clearly, before proceeding to the next, and not 
read to, or permit the deponent to read, a succeeding interrogatory, 
until the answer to the preceding has been fully taken down. The 
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clerk, on issuing a commission to take a deposition on interroga- 
tories, shall insert therein, or annex thereto, the substance of this 
order, by way of instruction to the examiner. 

XXII. When the deposition is filed it shall be in the custody 
of the clerk, subject to the order of the court, as other documents 
in the case. And when a deposition has been filed, if not read 
on the trial by the party taking it, it may be used by the other 
party, if he see fit, on paying the cost of taking the same. And, 
in all cases, the court may order a deposition in the possession — 
of any party to be opened and filed, on the application of any of 
the parties against whom the same was taken ; and, if such deposi- 
tion shall not be opened and filed in pursuance of such order, 
it shall not be used on the trial. 

XXIII. In all cases in which money is brought into court 
under the common rule, the plaintiff shall be entitled to receive 
the same, together with his costs up to that time; and if the 
plaintiff shall, in reasonable time, tax his costs, they shall be 
paid into court, in addition to the money brought in, and shall 
be for the use of the plaintiff, and paid out to him on request. 
Whereupon the amount so brought in shall be considered as 
stricken out of the plaintiff’s demand, to the same effect as if 
paid. If the plaintiff accepts said amount in satisfaction, all 
further proceedings in the cause shall cease. If the plaintiff 
elects not to receive the same in satisfaction, but to proceed in 
his suit, if he shall recover any sum beyond the amount thus 
paid in, he shall be entitled to a judgment therefor, with costs, 
to be taxed from the time the money was so brought in. If he 
does not recover more than the sum thus paid in, the defendant 
shall be entitled to judgment, with costs, to be taxed from the 
time the money was paid into court. 

XXIV. If the money be not taken out of court by the plain- 
tiff, the clerk shall, at the adjournment, seal up and keep the 
same, or deposit the same in some savings or other bank, to the 
credit of the plaintiff; and if the same be lost without negli- 
gence on the clerk’s part he shall not be accountable. 

XXV. No action referred to an auditor or referee shall be 
put upon the trial list until a report is filed, or the reference 
discharged. 

Auditors and referees, after making their report or award, 
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shall forthwith submit the same to the Court, who shall fix 
their compensation, the time of payment, and of the filing of 
the report or awards and if the same shall not be paid for and 
filed, the action may be dismissed or defaulted with costs, or 
such judgment entered as justice may require. 

No costs shall be allowed while actions are under advisement, 
or reference, or committed to auditors. 

XXVI. The clerk shall be answerable for all records and 
papers filed in court, or in his office. He shall not allow any 
writ, petition, complaint, answer, agreement of parties, or other 
writing, which may be made part of the record, or which is part 
of any proceeding in court, to be borrowed or taken from the 
files ; and no other paper, filed as aforesaid, shall be taken from 
his custody, without his consent, unless by order of the Court. 

XXVIII. Upon every paper, before it is filed, shall be indorsed 
the number of the action, the names of the parties, the title of 
the paper, and the name of the attorney, or party filing the 
same. The clerk shall indorse thereon the time when it is 
filed. 

XXVIII. Toenable the clerk to make up and complete his 
records, it shall be the duty of the prevailing party in every suit 
within six months to file all papers and documents necessary to 
make up and enter the judgment and complete the record of the 
case; and no execution shall issue until the papers are filed as 
aforesaid ; unless on petition and notice the Court shall other- 
wise order. 

XXIX. When an officer claims extra compensation for ex- 
penses in serving a precept, or removing or keeping property, the 
same shall not be allowed unless he return with his precept a 
bill of particulars of the expenses, together with his affidavit 
that they were actually incurred, and that the charges are 
reasonable. 

XXX. If a person summoned as a trustee shall not, before 
10 o’clock in the forenoon on Friday next after the return day, 
appear and file his declaration that he has no goods, effects or 
credits, and his submission to examination on oath, nor his ad- 
mission that he has the same, and his declaration upon oath of 
such facts as are material, he may be defaulted and adjudged 
trustee, unless further time is, for reasons, allowed by the Court. 
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If such supposed trustee shall not file in the clerk’s office, 
answers under oath to the plaintiff's interrogatories, within seven 
days after notice of the filing of the same, nor as the Court may 
otherwise order, he shall upon motion be defaulted and adjudged 
trustee, unless further time is, for reasons, allowed by the 
Court. 

Any person claiming in court funds in the hands of a trustee, 
shall file a statement of the particulars of his claim when he 
enters his appearance, and shall have the opening and close. 

XXXII. No writ of protection shall issue, except by the order 
of Court, or some one of the Justices thereof, such order to be 
made upon the application of the person for whom such writ of 
protection is to be issued, or some person by him duly author- 
ized ; and no order shall be made for granting such writ of pro- 
tection until it shall be made to appear to the Court or Justice 
applied to, by affidavit, or other satisfactory evidence, that the 
appheation. is made in good faith, for the purpose of enabling 
such person to attend this court as a party, or as a witness, in 
some cause pending,—such cause to be specified :—if a party 
plaintiff, that such suit has not been commenced by him collusive- 
ly ; or if a defendant, that such suit has not been commenced 
against him by his request or procurement, collusively, and to 
enable him to obtain such writ; or if a witness, that he has been 
duly summoned to attend as such, and not by his own request or 
procurement, or collusively, to enable him to obtain the writ of 
protection prayed for. 

XXXII. Whenever any action shall remain on the docket 
three successive weeks, without any proceedings had by either 
party, the clerk shall, unless the Court otherwise order, note 
therein a continuance under rule; and such action shall be con- 
tinued from Saturday to Saturday, without further entry there- 
for, and shall not be put upon the trial list except by agreement 
of parties, or upon not less than three nor more than seven days’ 
notice given to the opposite party, and proved by certificate 
thereof filed with the clerk at the time said action is marked 
for trial. And no costs shall be allowed while such action is 
continued as aforesaid. | 

XXXIIT. Whenever the day for doing any act or thing pro- 
vided for in these rules falls on a legal holiday, the time for 
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doing such act or thing shall be extended to the next day on 
which the court is open for business, except that lists of contin- 
ued cases intended for trial shall be handed to the clerk before 
five o’clock in the afternoon on the day preceding such holiday. 

XXXIV. Copies of every account, schedule or statement 
containing more than three items of any matter of action or de- 
fence, in each case on the trial list, shall be handed to the clerk 
before the reading of the writ; otherwise the action may be 
postponed or continued, or such other terms imposed as the 
Court may order. 

XXXV. The penal sum of the bond whichm ay be required 
to prosecute an appeal from a judgment in any case, except in 
proceedings under chapter one hundred and seventy-five of the 
Pubhe Statutes [R. L., c. 181], shall be one hundred dollars, un- 
less the Court otherwise order. 

No counsellor or attorney at law shall be surety upon any 
bond which may be required to prosecute an appeal. And no 
special attorney shall be surety in any case in which he is or 
has been employed. 

XXXVI. Upon an appeal from a judgment in proceedings 
under chapter one hundred and seventy-five of the Public Stat- 
utes [R. L., c. 181], the amount of the bond, and in all cases of 
appeal, the sufficiency of the surety or sureties may be deter- 
mined by the clerk, with right of appeal from his decision by 
either party to any justice of the court. 


RULES OF THE MUNICIPAL COURTS OF THE CITY OF BOSTON. 


The rules of the courts of the various municipal districts 
of Boston are substantially like those of the municipal court 
of the city of Boston, difference in time of holding court 
for trials being given in the tables of the courts in chapter 
I, page 26. 


RULES OF POLICE AND DISTRICT COURTS. 


The justices, or a majority of them, of the several police, 
district and municipal courts, except the municipal court of 
the city of Boston, must from time to time make and pro- 


RULES OF THE COURTS. 105 


mulgate uniform rules regulating the time for the entry of 
writs, processes and appearances, the filing of answers and 
for holding trials in civil actions, and the practice and man- 
ner of conducting business in cases which are not expressly 
provided for by law, and must submit a copy thereof to the 
superior court or a justice thereof, for approval, amendment 
or alteration.! 


The following rules, adopted Sept. 20, 1893, have not been 
changed and are still in full force. 


I. ntries. All writs shall be returnable at nine o’clock in 
the forenoon. When the court is required to be held at two or 
more places, writs shall be made returnable at the place where 
the clerk’s office is kept, but notices and citations may be made 
returnable at any place appointed by law for holding the court. 

The time allowed for the entry of actions shall be from nine 
o’clock, a. m., until twelve o’clock, m., on the return day.” No 
action shall be entered afterwards, except by order of court, and 
upon such terms and conditions as the court may impose. No 
action shall be entered before the writ is filed, except by order 
of court. 

Il. Appearances. The defendant’s appearance in all actions 
may be entered at any time before ten o’clock, a. m., on Tuesday 
next after the return day.” If no appearance shall then have 
been entered a default shall be recorded, unless otherwise or- 
dered, but the court may in any case, for good cause, extend the 
time for entering an appearance. All actions not defaulted or 
otherwise disposed of, shall stand continued from sitting to sit- 
ting until put on the trial list, or finally disposed of. No costs 
shall be allowed while the action stands continued as aforesaid. 

Ill. Attorneys. Upon the entry of each action the name of 
the plaintiff’s attorney shall be entered on the docket, and in 
default thereof a nonsuit may be entered; and if either party 
change his attorney, pending the suit, the name of the new 
attorney shall be substituted on the docket for that of the former, 
and notice thereof given to the adverse party, and until notice 


1 R. L., c. 160, § 46. 
2 See Rule XI. 
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of such change, all notices given to or by the attorney first ap- 
pointed shall be considered in ali respects as notices to or from 
the party, except in ‘cases where by law notice is required to be 
given to the party personally. 

Provided, however, that this rule shall not prevent any party 
from appearing for himself, in manner provided by law, and in 
such case the party shall be subject to the same rules that are 
or may be provided for attorneys, in like cases, so far as the 
same are applicable. 

IV. Attorneys. The right of any person who may appear as 
attorney in a suit shall be considered as conclusively admitted, 
unless objected to before any motion made in the action or the 
reading of the writ on the trial, unless the court shall otherwise 
order. 

When the authority of any attorney at law to appear shall be 
demanded by the opposite party, if such attorney shall declare 
that he has been duly authorized to appear or to commence the 
action by the party for whom he appears, or by some person he 
believes to have been duly authorized to employ him, such dec- 
laration shall be prima facie evidence of his authority to prose-- 
cute or defend the action. 

The attorney for the plaintiff shall not appear or act for a 
trustee. No attorney shall become bail or surety in any crimi- 
nal proceeding in which he is employed, nor in any civil suit or 
proceeding whatever. 

V. Answers. Pleas and answers in abatement, demurrers 
and motions to dismiss, shall be filed and written notice thereof 
given to the adverse party or his attorney, within the time 
allowed for entering an appearance, unless the court shall other- 
wise order. 

Answers to declarations, in actions of contract, tort and replevin, 
and to petitions to enforce statute lens, shall be filed on or before 
Wednesday next after the return day, and if not so filed a default 
may be entered, on motion of the plaintiff, by order of court. 

Declarations in set-off shall be filed within the time allowed for 
filing answers to declarations, unless the court shall otherwise 
order, and the party filing the same shall on the day of such filing, 
give written notice thereof, by mail or otherwise, to the adverse 
party or his attorney. 
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An answer to a declaration in set-off shall be filed within four 
lays after the filing of such declaration, or within such other 
time as the court may order. 

The court may, on motion, allow any pleading required by this 
rule to be filed at any other time. 

VI. Removal of defaults and nonsuits. When a default or 
nonsuit is entered in an action, it may be stricken off at any time 
before judgment, upon cause shown therefor and after notice to 
the adverse party or his attorney. 

VII. Trustees. Ifa person summoned as trustee shall not 
appear and file his answer before ten o’clock A. m., on Tuesday 
next after the return day, he shall be defaulted and adjudged 
trustee, unless further time therefor is allowed by the court. 

If such supposed trustee shall not file in the clerk’s office 
answers under oath, to the plaintiff’s interrogatories, within seven 
days after notice of the filing of the same, nor as the court may 
otherwise order, he shall, upon motion, be defaulted and adjudged 
trustee, unless further time is allowed by the court. 

VIIL. Claimants. Any person claiming in court, funds in the 
hands of a trustee, shall file a statement of the particulars of his 
claim when he enters his appearance, and shall have the opening 
and close. 

IX. Trial lists. Lists of continued actions intended for trial 
shall be handed to the clerk, at least six days, exclusive of 
Sunday, before the trial day, and written notice thereof shall be 
given at the same time, by mail or otherwise, by the party 
desiring a trial or by his attorney, to the adverse party or his 
attorney. The clerk shall make a trial list of the actions so 
handed to him, and shall post the same in his office for examina- 
tion by the bar, at least three days, exclusive of Sunday, before 
the trial day, but no case in which the pleadings are not completed, 
so as to show an issue of fact to be tried, shall be put on the trial 
list. 

All actions shall be placed on the trial list in the order of their 
numbers on the docket, and the list shall contain the names of the 
parties and of their respective attorneys. Actions may afterwards 
be put on the trial list by consent of the parties or by order of the 
court, but shall be placed at the end thereof. 

When an action on the trial list is continued for trial to a future 


108 MASSACHUSETTS PRACTICE. 


trial day, itshall be put by the clerk on the trial list for that 
day, without further notice. 

X. Trials. Sittings of the court shall be held for the trial of 
actions, and other civil business, on the days appointed by law for 
holding the court, or on such days as each court shall, by general 
rule or special order appoint. 

Trials shall commence at such hour as each court shall appoint, 
and the trial list shall then be called. Actions thereon wherein 
both parties are intending a trial shall be then so notified to the 
court by both. Actions in which such notice is given by one 
party only, may be nonsuited, or defaulted or otherwise disposed 
of, as the court may order. Actions in which neither party gives. 
such notice shall be continued, or otherwise disposed of. 

Actions shall be tried in their order upon the trial list, unless. 
the court shall otherwise order, but one action may be substituted 
for another by consent of all parties to both and by leave of court, 
and the court may make special assignments of actions. 

When an action comes on for trial the party who is not present,. 
shall, upon motion of the party present, be nonsuited or defaulted, 
unless the court shall otherwise order ; and no such action shall 
be restored except by written consent filed with the clerk, or on 
motion grounded upon an affidavit stating why the party or 
attorney was not present at the time of such disposal. 

XI. Summary process. The time allowed for the entry of 
actions under chapter 175 of the Public Statutes,’ shall be from 
nine o’clock a. m., until ten o’clock a. m., and for the entry of 
appearances and the filing of answers therein until eleven o’clock 
A. M., on the return day, unless otherwise ordered; and such 
actions shall be in order for trial on the return day, in courts. 
whose regular trial day is Saturday, and in all other courts they 
shall stand continued for trial to the first regular trial day after 
the return day, unless otherwise ordered ; anything in these rules 
to the contrary notwithstanding. 

XII. Continuances. No motion for a continuance, grounded 
on the want of material testimony, will be allowed, unless 
supported by affidavit, stating the name of the witness, if known, 
the particular facts he is expected to prove, with the grounds of 


. Bitloe peek 


RULES OF THE COURTS. 109 


such expectation, and the means that have been used to procure 
his attendance or deposition, and what reason there is to believe 
that his attendance can be procured, and at what time, that the 
court may judge whether the diligence used, and prospect of 
attendance will justify a continuance. And no counter affidavit 
will be admitted to contradict the statement as to what the absent 
witness is expected to testify ; but any of the other facts stated 
in such affidavit, may be disproved by the party objecting to the 
continuance. And no action shall be continued on such motion, 
if the adverse party will admit that the absent witness would, if 
present, testify to the facts stated in the affidavit, and will agree 
that the statement shall be received and considered as evidence on 
the trial, in hke manner as if the witness were present, and had 
testified thereto; and such agreement shall be in writing, and 
signed by the party, or his attorney. And the same rule shall 
apply, mutatis mutandis, when the motion is grounded on the want 
of any material document, paper, or other evidence, that might be 
used on the trial. But where a compliance with this rule would 
be impracticable, the court may grant a continuance. 

XII. Continuances. When an action is continued upon 
motion, at the sitting when it might otherwise be tried, the party 
making the motion shall pay to the adverse party his costs of that 
sitting, including those of witnesses, unless the continuance is 
ordered by reason of some fault of the adverse party, or unless 
the party making the motion shall have given notice thereof, with 
a statement of the grounds of such motion to the adverse party, 
or his attorney, in such season before the sitting of the court, as 
- might have prevented the attendance of the witnesses ; or unless 
it shall appear that the grounds of the motion were not seasonably 
known to the party making it. The costs thus paid shall not be 
included in the costs of the party receiving them, if he prevail. 

This rule will not prevent the court from imposing any other 
and additional terms for a continuance, when the justice of the 
case requires it: neither shall it prevent the party to whom such 
previous notice may have been given from procuring the attend- 
ance of his witnesses, if he thinks he has reasonable grounds 
for opposing such motion. And in such case, if the motion is 
granted, the costs for such witnesses may be allowed in the costs 
ot the said party, if. he prevail. 
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XIV. Motions to Amend. All motions to amend shall con- 
tain, or have annexed to them, the proposed amendment. And 
no amendment will, be allowed without consent, except upon 
comphance with such terns, if any, as the court may impose. 

XV. Depositions. The court will grant commissions to take 
the depositions of witnesses without the State; and either party 
may, on application to the clerk, obtain a commission, which 
shall be directed to any commissioner appointed by the Governor 
of this State to take depositions in any other of the United 
States, or to any justice of the peace, notary public, or other 
officer, legally empowered to take depositions, or affidavits, in the 
State or country where the deposition is to be taken, unless the 
parties agree upon the commissioner. And in each case the de- 
position shall be taken upon interrogatories to be filed by the 
party applying for the commission, and upon such cross-inter- 
rogatories as may be filed by the adverse party, all of which 
shall be annexed to the commission. And the party applying 
for the commission shall file his interrogatories in the clerk’s 
office, and give notice thereof to the other party, or his attorney, 
four days at least before taking out the commission, and one day 
more for every ten miles that such party, or his attorney, shall 
live from the clerk’s office. 

No deposition taken by force of any statute, and without such 
commission, shall be admitted in evidence, unless it shall appear 
that the adverse party, or his attorney, had sufficient notice of 
the taking thereof, and opportunity to cross-examine the wit- 
ness, or that it was impossible to give such notice. | 

When a deposition has been taken and certified by any person, 
as an officer as aforesaid, by force of such commission, if it is 
objected that such person was not such officer, the burden of 
proof shall be on the party cbjecting ; and if a like objection 
be made to a deposition taken without such commission, it shall 
be incumbent on the party producing the same to prove that it 
was taken and certified by a person duly authorized, according 
to the statute before mentioned. 

XVI. Depositions. When a deposition is taken on inter- 
rogatories, neither party shall attend at the taking thereof, 
either himself, or by attorney or agent, or communicate 
in any way with such deponent, while giving his deposi- 
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tion. And it shall be the duty of the examiner to take such 
deposition in a place separate and apart from other persons, 
and not to permit any person to be present during such 
examination, except the deponent and himself, and such disin- 
terested person, if any, as he may appoint to assist him as clerk, 
in reducing the deposition to writing. Such examiner shall put 
the several interrogatories and cross-interrogatories to the depo- 
nent in their order, and take the answer of the deponent to 
each, fully and clearly, before proceeding to the next, and not 
read to, or permit the deponent to read, a succeeding interroga- 
tory, until the answer to the preceding has been fully taken 
down. The clerk, on issuing a commission to take a deposition 
on interrogatories, shall insert therein, or annex thereto, the 
substance of this order, by way of instruction to the examiner. 

XVII. Depositions. Depositions shall be opened by the 
clerk, when presented for the purpose, and he shall endorse 
thereon the time of opening, and may deliver the same to the 
party for whose use it was taken. No deposition shall be used 
by the party for whose use it was taken, unless it is filed within 
forty-eight hours after it is opened, or within such further time 
as the court shall allow. When a deposition is filed the day of 
filing shall be noted by the clerk, and it shall afterwards be in 
his custody subject to the orders of the court as other docu- 
ments in the case. When a deposition has been filed, if not read 
on the trial by the party taking it, it may be used by the other 
party, if he see fit, on paying the cost of taking the same. The 
court may order a deposition in the possession of any party to 
be opened and filed, on the application of any of the parties 
against whom the same was taken ; and if such deposition shall 
not be opened and filed in pursuance of such order, it shall not 
he used on the trial. 

XVIII. Payment of Money into Court. In all cases in which 
money is brought into court under the common rule, the plaintiff 
shall be entitled to receive the same, together with his costs up 
to that time; and if the plaintiff shall, in reasonable time, tax 
his costs, they shall be paid into court, in addition to the money 
brought in, and shall be for the use of the plaintiff, and paid out 
to him on request. Whereupon the amount so brought in shall 
be considered as stricken out of the plaintiff’s demand, to the 
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same effect as if paid. If the plaintiff accepts said amount in 
satisfaction, all further proceedings in the cause shall cease. If 
the plaintiff elects not to receive the same in satisfaction, but 
to proceed in his suit, if he shall recover any sum beyond the 
amount thus paid in, he shall be entitled toa judgment therefor, 
with costs, to be taxed from the time the money was so brought 
in. If he does not recover more than the sum thus paid in, the 
defendant shall be entitled to judgment, with costs, to be taxed 
from the time the money was paid into court. 

If the money be not taken out of court by the plaintiff, the 
clerk shall deposit the same in some savings or other bank, and 
if the same be lost without negligence on the clerk’s part, he 
shall not be accountable. ‘ 

XIX. Records and Filing of Papers. The clerk shall be 
answerable for all records and papers filed in court, or in his 
office, and they shall not be taken from his custody, without his 
consent, unless in cases authorized by statute, or by special order 
of court, but the parties may have copies at any time. 

XX. To enable the clerk to make up and complete his records 
it shall be the duty of the prevailing party in every suit, within 
six months to file all papers and documents necessary to make 
up and enter the judgment and complete the record of the case ; 
and no execution shall issue until the papers are filed as afore- 
said; unless on petition and notice the court shall otherwise 
order. 

XXII. Officer’s Charges. When an officer claims extra com- 
pensation for expenses in serving a precept, or removing or 
keeping property, the same shall not be allowed unless he re- 
turn with his precept a bill of particulars of the expenses, 
together with his affidavit, that they were actually incurred, and 
that the charges are reasonable. 

XXII. Extension of Time. Any court having sittings in 
more than one place, may, by general rule, extend the time for 
the filing of answers under Rule V, and for the entry of appear- 
ances and the filing of answers under Rule XI. 

XXIII. Additional Rules. Each court may make rules for 
the conducting of its business, in addition to and not inconsis- 
tent with these rules. 
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CHAPTER III. 


JUDGES, CLERKS, JURORS, COURT OFFICERS, ETC. 


In this chapter are presented matters bearing upon judges, 
clerks, stenographers, jurors, court officers, masters, auditors, 
assessors, referees, arbitrators, and the reporter of decisions. 


JUDGES. 


All judges are appointed by the governor, by and with the 
advice and consent of the council, and hold their office dur- 
ing good behavior,! except trial justices; and the judges are 
generally denominated justices. 

Trial justices are justices of the peace commissioned by 
the governor, with the advice and consent of the council,? as 
trial justices in and for the county of their residence, and 
their residence must be without the jurisdiction of an inferior 
court. ‘The commission of a trial justice runs for three 
years,? unless sooner revoked, which may be done at any 


1 Massachusetts constitution, Part II., c. ii., § 1, art. ix.; c. iii., arts. 
i. andiii. A justice of either the supreme judicial court or superior 
court, who, having attained the age of seventy years, and having served 
in either or both of said courts for at least ten consecutive years, re- 
signs his office, may, during the remainder of his life, receive an 
amount equal to three-fourths of the salary which is by law payable to 
him at the time of his resignation, to be paid by the commonwealth in 
the same manner as the salaries of justices of said courts are paid. A 
justice of either court who, having attained the age of sixty years and 
having served in either or both of said courts for at least fifteen consec- 
utive years, has become disabled for the full performance of his duties 
as such justice by reason of illness or otherwise, may, with the approval 
of the governor and council, resign his office, and thereafter, during 
the remainder of his life, receive the same amount as if he had served 
until the age of seventy. R. L., c. 158, §§ 10, 11. 

*R.L,, c. 161, § 6. 

3 R. L., c. 161, § 7; Commonwealth v. Mosher, 134 Mass. 226 (1883). 
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time, or he ceases to be a justice of the peace,’ or changes his 
domicil to a place within the district and jurisdiction of an 
inferior common-law court ;2 or, probably, when the jurisdic- 
tion of a district, police or municipal court is extended so as 
to include the place of his residence. | 

No person holding a judicial office under the laws of the 
United States can hold any judicial office under the consti- 
tution and laws of Massachusetts, except that of trial justice 
and justice of the peace.? 

All judges may issue writs of habeas corpus, and approve 
bail bonds,® and justices of courts of record and of police, 
district and municipal courts, may approve bonds to dissolve 
attachments.® | 

No judge is allowed to be employed or to appear as attor- 
ney before a court in any proceeding, civil or criminal, which 
has been previously determined before himself as a judge of 
any court or as a trial justice. 

And no justice of any district or police court can be re- 
tained or employed as attorney in an action, complaint or 
proceeding pending in his court, or which has been exam- 
ined or tried therein; and no special justice can be so 
retained or employed in any case in which he acts or has 
acted as justice.® 

Trial justices must not commence or be concerned in the 
commencement of civil actions returnable before them- 
selves ;? or be retained or employed as attorneys before any 
court, upon appeal or otherwise, in any suit or action pre- 
viously determined before themselves ; or try any civil action 
commenced by themselves or by their order or direction ; and 


. 161, § 7; Commonwealth v. Mosher, 134 Mass. 226 (1883). 
. 161, § 10. 

. 166,}§ 11. 

. 191, § 2. 

. 169, $74. 

. 167, § 116; c. 189, § 65. 

. 165, § 50. 

. 160, § 16. 

.» & 161, § 52. 
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every civil action so commenced must be dismissed with costs 
for the defendant.’ 

Justices and special justices of police, district and muni- 
cipal courts may punish such disorderly conduct as interrupts 
any judicial proceedings before them oris a contempt of their 
authority or persons, by a fine of not more than fifty dollars 
or by imprisonment in jail for not more than fifteen days ; 
and processes issued in such cases may be served by any 
officer qualified to serve criminal process.? 

The justice of a police or district court for which no: 
clerk is required by law must keep a record of its proceed- 
ings and perform all other duties of aclerk, or he may appoint 
a clerk, to be paid by him, for whose official acts he is respon- 
sible, and who holds his office during the pleasure of such 
justice.® 


CLERKS.! 


Clerks of the Supreme Judicial Court for the Commonwealth. 


The clerk of the supreme judicial court for the common- 
wealth and his assistant are appointed by the supreme judicial 
court, and said court may remove them.® 

The clerk must attend all sessions of the court, preserve 


PROL., ¢./161, § 53. 

2 R. L., c. 160,§ 8. Commitments for contempt of court may be made: 
to any jail in the commonwealth; and processes issued in proceedings 
relative to alleged contempts may be served by any sheriff or deputy 
sheriff to whom they are directed in any other county as well as in that 
for which such sheriff or deputy sheriff is chosen or appointed. R. L., 
c. 166, § 18. 

3 RK. L., ¢. 160, § 10. 

4 A majority of the justices of the supreme judicial court may, if in 
their judgment the public good so requires, remove from office the 
clerks of the courts or of their own court; and if sufficient cause is 
shown therefor and it appears that the public good so requires may, 
upon a bill, petition, or other process, upon a summary hearing or other- 
wise, remove a clerk of the superior court, or of a police, district or 
municipal court. R. L., c. 156, § 4. | 

5 R. L., c. 165,§ 1. The clerk is appointed for five years, and his as-.- 
sistant for three years. 
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all its files and papers, keep a docket record of all questions 
transferred, and of all petitions, complaints or other processes 
presented to the court, and enter thereon the name of the 
parties in full and the name of the counsel who appear in 
behalf of either party, and a brief description of the na- 
ture of the action or proceeding, also record thereon 
accurate minutes of all orders, decrees or directions of the 
court in each case, transmit forthwith to the clerks of courts 
in the several counties all rescripts which are made or ordered 
by the court and the papers which belong to the supreme 
judicial] court or the superior court in each case, and receive 
and keep safely all papers transmitted to him by the clerks of 
the courts ; make copies of all papers on file in said court 
and of the docket record thereof, if desired, and certify 
them under the seal of the court; and issue such writs or 
other processes as the court orders.! 


Clerks of the Courts. 


Clerks of the courts, technically so called, are elected once 
in five years, directly by the people of each county.2. Suffolk 
county has three clerks of the courts, one for the supreme 
judicial court and two for the superior court, one for the 
civil and the other for the criminal business ; and the other 
counties have one each, the latter being the clerks of the 
supreme judicial court, superior court, and county commis- 
sioners.® 

The supreme judicial court must appoint an assistant 
clerk of the courts for each of the counties of Bristol, Essex, 
Hampden, Middlesex, Norfolk and Worcester, and of the 
supreme judicial court in the county of Suffolk; and may 
remove him.’ They may appoint a second assistant clerk in 


1 RK, L., c. 165, § 2. 

2 Massachusetts constitution, Amendments, art. xix. 

8 Rig Ge 100," §. 8. 

4 R. L., c. 165, § 4. The term is three years. The assistant clerk for 
the county of Hampden may bea woman. R. L., c. 165, § 4. 
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Essex county, and a second and third assistant clerk in Mid- 
dlesex county.1 

The superior court may appoint nine assistant clerks of 
that court for civil business in Suffolk county, one of whom 
must perform such duties as may be required of him as clerk 
in equity proceedings in that court for equity business in 
that county.? 

The clerks of the courts for the counties of Norfolk and 
Worcester may each appoint a second assistant clerk, and the 
elerk of the superior court for criminal business for the 
county of Suffolk and the clerks of the courts for the coun- 
ties which have no permanent second assistant clerks may 
appoint assistant clerks pro tempore, or for a term of one 
year, subject to removal by the court or by the clerk.’ 

If, by reason of illness or other cause, the clerk of the courts 
in any county, or of the supreme judicial court in the county 
of Suffolk, is unable to perform the duties of his office, and 
there is no assistant clerk or he also is unable to perform the 
duties of his office, the justices of the supreme judicial court 
or a majority of them may appoint a clerk pro tempore, to 
perform the duties of the office until the clerk or assistant 
clerk resumes his duties. The justices of the superior court 
may in like manner appoint a clerk pro tempore if a clerk 
and assistant clerk of that court in the county of Suffolk 
cannot perform the duties of the office. When, after any such 
temporary appointment, the clerk or assistant clerk resumes 
his duties, he must make a record of that fact, with the date, 
under his signature, in the latest book of records in each of 
the courts.! 

If an assistant clerk of the courts is unable to perform the 
duties of his office, the justices of the court who are authorized 
to appoint him or a majority of them may appointan assistant 


1R. L., c. 165, § 5. The term of these assistants is three years. 
2 Rk. L., c. 165, § 6. Their term is three years. 

Ie .4 15,0, 165, § 7, 

* Rh. L.,.c. 165, § 8. 
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clerk pro tempore, to perform the duties of that office until 
the assistant clerk resumes his duties.! | 

If, at a sitting of any court, neither the clerk nor assistant 
clerk is present, the court may appoint a clerk pro tempore, 
to perform the duties of the office during the sitting or until 
the clerk or assistant clerk resumes his duties, unless an 
appointment as above has been made or a new clerk has been 
elected and qualified.? 

Clerks must be sworn? and give bond.’ They must attend 
all the courts of which they are clerks when held in their 
respective counties, and the sessions of the county commis- 
sioners, record their proceedings, and have the care and 
custody of all the records, books and papers which appertain 
to, or are filed or deposited in, their respective offices.® 

The clerk of the supreme judicial court for the county of 
Suffolk acts as clerk of the supreme judicial court when sitting 
in Boston for the hearing of cases from any county other than 
Suffolk, except when sitting as a full court, and for such 
purposes as the court may order.® 

The clerk of the superior court for civil business in the 
county of Suffolk, or such assistant clerk of said court as the 
court may, from time to time, designate for such duty acts as 
clerk of said court when sitting in Boston for the hearing of 
cases from any county other than Suffolk, and for such 
purposes as the court may order. 

When a rescript is filed in a case or proceeding in the 
supreme judicial court or the superior court, the clerk of such 
court must forthwith give notice thereof to an attorney of 
record of each party, and transmit a copy of such rescript to 
the reporter of decisions.® 


1 R. L., ¢. 163, § 9. 
2 R. L., ¢. 165, § 10. 
3 
4 


R. L., c. 165, § 11. 
R. L., ¢. 163, § 12. 
5 R. L., c. 165, § 14. 
6 R. L., c. 165, § 15. 
7 R. L., c. 165, § 16. 
8 R. L., 0. 165, § 18. 
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When judgment is entered by the superior court upon a 
demurrer, or upon a case stated, or when a decision is 
rendered in an action which is heard without a jury, the 
clerk must give notice thereof to the parties or to their 
attorneys.! 

A fac-simile of the signature of the clerk of any court in 
the commonwealth, imprinted by him upon any writ, summons, 
order of notice or order of attachment, except executions, 
has the same validity as his written signature? The name of 
an assistant clerk, followed by the designation ‘assistant 
clerk,” is a sufficient official signature.? 

The clerk of the courts may issue any order of notice upon any 
petition or other proceeding at law or in equity which might 
be issued by the court; but the court or a justice thereof may 
cause additional notice to be given.* 

The clerks must keep an alphabetical list of the names of 
all the parties to every action or judgment which is recorded 
in the records and a reference to the book and page where it 
is recorded ; and, if there are two or more plaintiffs or 
defendants, the name of each and a like reference must be 
inserted in its appropriate place in the alphabetical list.® 

Clerks of courts, or, in the county of Suffolk, the clerk of 
the superior court for civil business must receive and safely 
keep the dockets, records and other official papers of trial 
justices which may be deposited in their offices under the 
provisions of R. L., c. 161, § 61, and make and certify copies 
thereof which have the same effect as if certified by trial 
justices. They are allowed the same fees for making such 
copies as are allowed to them in similar cases.® 

The supreme judicial court may, by general rule or special 
order, direct what portion of the papers in causes which are 
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. 165, § 24. 
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entered in said court or in the superior court shall be extended 
upon the records after final judgment or otherwise.! 

The clerks of the courts in the several counties and of the 
supreme judicial court and the superior court in the county 
of Suffolk, at the first sitting in each year of the supreme 
judicial court in their counties must exhibit their latest books 
of records to a justice of the court, who shall cause errors and 
defects therein to be corrected.” 

The justices of the several courts inspect the doings of the 
clerks from time to time, and see that the records are made 
up seasonably and kept in good order.’ 

Each assistant clerk under the direction of the clerk, performs 
the duties of the clerk and pays over to him all fees and 
amounts received as such assistant. In the absence or upon 
the resignation, death or removal of the clerk, the assistant 
clerk performs his duties, under the direction of the court, 
until he returns or until a clerk is elected or appointed and has 
qualified, and, upon the death, removal or resignation of the 
clerk, the assistant clerk accounts with, and pays over the 
money in his hands to, the officer with whom the clerk is by 
law required to account. 

The records of courts which are transferred to the superior 
court remain in custody of its clerks. In the county of 


iF oT. If the records are left incomplete for more than 
six area months, such neglect, unless caused by illness or casual- 
ty, is adjudged a forfeiture of the bond of the clerk. In case of any 
neglect which causes a forfeiture of the bond of a clerk or assistant 
clerk, the justices forthwith give notice thereof in writing to the 
treasurer who has the custody thereof, and he thereupon causes suit to be 
brought thereon. The amount recovered in such suit is applied to the ex- 
pense of making up the deficient records under the direction of the court 
in whose records the deficiency exists, and the surplus, if any, is carried 
into the account of such treasurer. These provisions do not exempt a 
clerk or assistant clerk from an action for any other breach of the con- 
dition of his bond,or from his liability in any other way or to any party 
for neglect or misconduct in his office. R. L., c. 165, §§ 27-29. 

RK. L., c. 165, § 30. 
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Suffolk, the clerk of said court for civil business has the 
custody of said records in civil cases. Copies of the records 
may be certified by the clerks. Judicial writs and processes 
which are founded upon such records issue under the seal of 
the superior court, in like manner and with the same effect as 
similar writs and processes which are founded upon its own 
records.! 


Clerks of Police, District and Municipal Courts. 


Clerks of police, district and municipal courts are ap- 
pointed by the governor, with the advice and consent of the 
council, for the term of five years.” 

The justice of a police or district court for which no clerk 
is required by law, may appoint a clerk, to be paid ‘by him, 
for whose official acts and doings he is responsible, and who 
holds his office during the pleasure of such justice.’ 

The clerk of a police, district or municipal court may, 
subject to the approval of the justice, from time to time, ap- 
point one or more assistant clerks, who is removable at his 
pleasure or at the pleasure of the court, for whose official acts 
the clerk is responsible, and who is paid by him, unless they 
receive salaries which may be allowed and fixed by law. 

In case of the absence, death or removal of a clerk of a 
police, district or municipal court, the court may appoint a 
clerk pro tempore, to act until the clerk resumes his duties 
or until the vacancy is filled.° 

The clerks, assistant clerks and clerks pro tempore of said 
court must be sworn. They or one of them must attend all 
sessions of the court, unless otherwise expressly provided, 
and keep a record of its proceedings. If the office of clerk 
is established by law, the clerk may make and issue war- 
rants, writs and processes, must make all returns of the 


Maret c, 167, § 34 
2R. L., c. 160, § 9 
3 R. L., c. 160, § 10 
4 R. L., c. 160, § 11 
5 RB. L., c. 160, § 12 
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court, tax all bills of costs and receive all fines, forfeitures, 
fees and costs accruing from the business of the court, in- 
cluding fees for bianks and copies.1 

A clerk or assistant clerk of a police, district or municipal 
court cannot be retained or employed as attorney in an action, 
complaint or proceeding pending in his court, or which has 
been examined or tried therein.? 

No clerk or assistant clerk of said courts can receive any 
fee or compensation to his own use, other than his regular 
salary or allowance, for making complaints or issuing in any 
capacity warrants, subpoenas or other criminal processes which 
he is authorized by law to issue, or for any official services 
performed by him in court; or for making out bail papers, 
or admitting a prisoner to bail while the court is in session or 
during the hours when his office is required to be open.® 

Justices of police, district and municipal courts must pre- 
scribe reasonable daily office hours for the clerks of their 
respective courts during which the offices of the clerks are 
required to be open. Such hours are fixed with reference 
to the business of said courts and the convenience of the 
public and attorneys. The office hours as fixed are posted in 
a conspicuous place in each of said offices, and are set forth 
in the printed rules of said courts. Clerks also keep their 
offices open whenever the court so orders. 

There is a clerk and five assistant clerks of the municipal 
court of the city of Boston for criminal business, and a clerk 
and four assistant clerks of said court for civil business. The 
assistant clerks are appointed by the clerks, respectively, 
subject to the approval of the justices or of a majority of 
them, and the clerks are responsible for the doings of their 
assistants, and may remove them at pleasure.° 


- Re die & 100,818. 
2B); ¢..160,,'§ 18, 
$ Ris 6.160, $17. 
+R. L., c. 160,.§ 14. 
* R. L., c. 160, § 58. 
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Docket. 


The docket, or entry book, kept by the clerk, is a book 
ruled in a convenient manner for each case, to which a certain 
space or number of lines is devoted. When a case is 
entered in court the clerk gives it a number, which is always 
the next higher than the preceding one until ten thousand 
has been reached. Another similar series is then begun, the 
first action being numbered one. The names of the parties 
are written, and under each the surname of their respective 
attorneys, or their full name if that is necessary to their iden- 
tification. Then follow in chronological order the filing of 
papers and acts of the parties in court and of the court, each 
being dated. The entries are made very briefly, abbrevia- 
tions being used to a considerable extent; for instance, 
“«deln.” for declaration ; “ans.”, answer; “ pltf.”’, plaintiff ; 
“<dit.”, defendant; “petn.’, petition; “mo.”, motion; “n. 
p-, neither party; “judo’t”’, judgment; “tr.”, trustee ; 
“‘ints.”, interrogatories; ‘“‘ex’n”’, execution; etc. The fol- 
lowing is a brief example of keeping the docket :— 


2780. © John Smith Vv. Thomas Winchester. 
J. Jones Williams & Arms. 
June 4, 1900, Deln. Allen Brown, tr. 
AN ei Pltfs’ jury claim. ‘Porter 
66 8, a Ans. : 
“LA A Default. 


ae *. ** Bond to dissolve attachment. 
. Dft’s declaration in set-off. 
ioeoal. St Dft’s demurrer. 
Dy ae Demurtrrer overruled [or, allowed]. 
Dft’s mo. for bill of particulars. 
Bill of particulars. 
aero; Mo. for continuance for judgment. 
aoeeyes) 8 Auditor. 8S. L. Bone. 
Aug. 17, ‘ Auditor’s report. 
ra20, * * AN ae 
“Deshi Al Judg’t for pltf., $175.25, without costs. 
** 30, 1901. Verdict for dft. 
bE) aid Nonsuit. 
sept. 10, ‘ Judg’t for dft. 
eS ite Amended ans. 
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Sept. 12, 1901. Death of dit. suggested. 
ene eae. Tr. discharged. 
ia Rey hb Pitf’s ints. to tr. 
Peed wake i's Tr’s ans. to pltf’s ints. 
A ie Claim of Colewane. 





Shia) RES Judg’t satisfied. 
meee geky nit Dft’s exceptions. 
AV OE eg ‘* Exceptions overruled,’’ or by rescript. 
Gain: St) Mix’h: $221.15 
19.10 
Tagore Ges Alias. 


In a case appealed from an inferior court, the docket of 
the inferior court only contains the pleadings. 

A copy of the docket entries, certified by the clerk and 
under the seal of the court, is competent to prove the facts. 
stated in it, if the record has not been extended; and the 
burden of showing that it is admissible upon that ground 
is probably upon the party offering it.1 

The court may make a memorandum upon the docket 
which is not a final judgment.? 

Amendment of Docket. ‘The court, in its discretion, may, 
upon motion, order that a judgment on default, minuted by 
the clerk upon the docket under the general order, be 
stricken off, as having been entered by mistake, and that the 
case be brought forward, as if no judgment had been en- 
tered. The questions of mistake and laches, and all other 
facts involved in such a motion, are within the exclusive 
determination of the court in which the motion is made, and 
are not subject to exception.? 


Record. 


The record of civil cases is very brief. Only the plaintiff's. 
declaration is recorded in full, the remainder of the pleadings. 


1 Commonwealth v. Meehan, 170 Mass. 362 (1898). 

2 Ashcroft, adm’x v. Simmons, 163 Mass. 487 (1895). See, also, WN. Y. 
Life Insurance Co. v. Macomber, 169 Mass. 580 (1897). 

3 Lucy v. Dowling, 114 Mass. 93 (1873). 
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and the history of the case being briefly noted. Referees’ 
reports are always recorded in full, and so are reports of. 
auditors if judgment is ordered thereon. 

Amendment of Record. Without notice to any one, the 
court may correct the mistakes of its clerk or recording 
officer, or supply omissions, so that the record shall conform 
to the actual facts and truth of the case; and this may be done 
at any time, as well after as during the term at which the 
entry is made, no exception lying to their act in so doing. 

The court has power to amend its record, even after the 
lapse of a long time, and the record as amended imports 
absolute verity.” 


STENOGRAPHERS. 

Lhe justices of the superior court appoint a stenographer 
for each regular session of the court held for civil business 
and for the session held for criminal business within and for 
the county of Suffolk, and a stenographer for said court in 
.all other counties. They may also, if the business of the 
court requires it, appoint an additional stenographer in any 
county except Suffolk, to serve when designated for duty. 
Each stenographer is an officer of the court and must be 
sworn, and the same person may be appointed stenographer 
for more than one county. Such justices may remove said 
stenographers at any time and may fill a vacancy which is 
caused by such removal or otherwise.® 

The purpose of court stenographers is to afford assistance 
to the court and counsel in conducting the trial and in draw- 
ing up reports and bills of exceptions, and not that a com- 
plete record of all that took place in the court below, whether 
material or immaterial to the understanding of the questions 
of law reserved, should be transmitted to the supreme 
judicial court.! 

Balch v. Shaw, 7 Cush. 282 (1851). 
Merrill v. Kaulback, 158 Mass. 328 (1893). 


1 
3 R. L., c. 165, § 80. 
4 Churchil v. Palmer, 115 Mass, 310 (1874). 
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Each stenographer who is appointed for the county of 
Suffolk as above may, with the approval of any justice of 
said court, appoint ‘one or more assistants, who must also be 
sworn; but no additional compensation is paid or expense 
incurred by reason of such appointment. The presiding 
justice of said court may, except in the county of Suffolk, in 
case of the illness or temporary absence of the stenographer, 
appoint a competent person to act during such illness or 
absence.! 

The presiding justice of any special or temporary session 
of the superior court for civil or criminal business in the 
county of Suffolk may, in his discretion, appoint one or more 
stenographers to attend therein, to be officers of the court, 
and who must be sworn. But it is not necessary to appoint 
a stenographer for any session for civil business if the jus- 
tices do not consider it of a permanent and continuous 
character.” | 

At the trial of any issue of fact in the supreme judicial 
court, or at the trial of any criminal case in the superior 
court, the presiding justice may appoint a stenographer, who 
must be sworn.® 

Stenographers must attend the sessions of the courts for 
which they are appointed, and those who are appointed for 
jury sessions of the superior court for civil. business in the 
county of Suffolk, must, when directed by the justice pre- 
siding in such session, serve in any other of said sessions as 
the necessities of the service may require. Said stenog- 
raphers, unless excused therefrom by the presiding justice, 
stenographers for criminal business in the county of Suffolk, 
upon the request of the presiding justice, the district attorney 
or the defendant, stenographers for civil business in counties 
except Suffolk, must take stenographic notes of all the evi- 
dence given at each trial in their respective courts and of the 
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rulings and charge of the presiding justice, and, when re- 
quested by him, read from such notes in open court any 
portion of the testimony so taken, and, upon request, provide 
him with a transcript of such notes, fully written out, of 
such part of said testimony, rulings or charge as may be 
desired, and, upon request, within a reasonable time, furnish 
to either party a like transcript, upon payment by the party 
requesting it of ten cents a hundred words for each copy so 
furnished.! 

Each stenographer who is appointed for the sessions of the 
superior court for civil business without juries in the county 
of Suffolk must attend therein when requested by the pre- 
siding justice, perform the duties required of stenographers 
in the jury sessions of said court, and render such other 
clerical assistance to the justices of said court as said justices 
may consider necessary.? 

Official stenographers of the superior court in the same or 
different counties may, with the consent of said court, inter- 
change services or perform the duties of each other.® 


JURORS. . 


A trial jury consists of twelve men resident in various parts 
of the county. They are selected as follows :— 


1 RK. 1., c. 165, § 85. 

2h. L., c. 165, § 86. 

aei2,) 4s, CG. 160, § 87. 

4 Every person qualified to vote for representatives to the general 
court is liable to serve as a juror, except the governor; lieuteuant- 
governor; members of the council; secretary of the commonwealth; 
members and officers of the senate and house of representatives 
during the session of the general court; judges and justices of a court, 
except justices of the peace; county and associate commissioners; clerks 
of courts and assistant clerks and all regularly appointed officers of the 
courts of the United States and of this commonwealth; registers of 
probate and insolvency; registers of deeds; sheriffs and their deputies; 
constables; marshals of the United States and their deputies, and all 
other officers of the United States; attorneys at law; settled ministers of 
the gospel; officers of colleges; preceptors and teachers of incorporated 
academies; registered practising physicians and surgeons; cashiers of 
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Jury Lists. 


The board of registrars of voters in every city, except 
Boston, and in Boston the board of election commissioners, 
and the selectmen of towns annually, in January or February, 
prepare a list of such inhabitants of the city or town, of 
good moral character, of sound judgment and free from all 
legal exceptions, not absolutely exempt from jury service, as 
they think qualified to serve as jurors. Such list must include 
not less than one for every one hundred inhabitants of the 
city or town, nor more than one for every sixty inhabitants, 


incorporated banks; constant ferrymen; persons who are more than sixty- 
five years old; members of the'volunteer militia; members of the ancient 
and honorable artillery company; superintendents, officers and assistants 
employed in or about a state hospital, insane hospital, jail, house of 
correction, state industrial school or state prison; keepers of light 
houses; conductors and engine drivers of railroad trains; teachers in 
public schools; enginemen and members of the fire department of the 
city of Boston, and of other cities and towns in which such exemption 
has been made by vote of the city council or the inhabitants of the town, 
respectively. R. L., c. 176, § 1. 

No jaror is disqualified by reason of being an inhabitant of Boston. 
ee vls.gut. 0160,'9°9. 

If a constable is duly drawn and serves as a juror in a case, a party 
thereto is not entitled to a new trial as of right. Moebs v. Wolffsohn, 
143 Mass. 150 (1886). 

Attorneys at law, though retired from practice, are exempted from 
serving as jurors. In re Swett, 20 Pick. 1 (1888). - 

A minister of the Methodist Episcopal church, who belongs to the 
‘* local connection,’’ and whose duty therefore it is to preach, when 
called upon, to churches within a convenient distance from his residence, 
is a settled minister within the meaning of the statute. Commonwealth 
v. Buzzell, 16 Pick. 153 (1834). 

A verdict will not be set aside on the ground that one of the jurors 
was more than sixty-five years old, and that this fact was not known to 
the party objecting, before the verdict was returned; for persons of that 
age are not absolutely disqualified for serving as jurors, but are only 
exempted from serving at their own election, and made liable to excep- 
tion by either party, when the jury is impanelled. Munroe v. Brigham, 
19 Pick, 368 (1837). 

Although an infant is disqualified from serving as a juror, yet, if his 
name is on the list of jurors returned and impanelled, his serving as 
juror does not entitle a party, against whom a verdict has been rendered, 
to have the verdict set aside, although he was ignorant of the fact of 
infancy until after the verdict. Wasswm v. Feeney, 121 Mass. 93 (1876). 
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according to the latest census, state or national, but in the 
counties of Nantucket or Dukes county it may include one 
for every thirty inhabitants.1 

The list is posted by said boards, respectively, in public 
places in the city or town ten days at least before it is 
submitted for revision and acceptance, and is then submitted 
to the board of aldermen or the single legislative board of cities 
haying such board, and in towns, toatown meeting. A board 
to which such list is submitted may remove names therefrom of 
persons who have been convicted of crime and have not been 
pardoned on the ground of innocence or of persons not 
qualified forservice as jurors. A town may remove therefrom 
the names of any persons or add thereto the names of persons 
lable to serve ;? but in a city if the list as revised and accepted 
includes less than one juror for every one hundred inhabitants 
of a city, said board of registrars of voters or said board of 
election commissioners must prepare, post and submit as afore- 
said a further list and like proceedings had as in the case of the 
original list, until the required number of jurors is obtained.? 

In cities the board revising the list and in towns the 
selectmen must cause the names on the list as completed to 
be. written each on a separate ballot and shall roll or fold the 
ballots so as to resemble each other as much as possible and 
so that the name written thereon is not visible on the outside, 
and place the ballots in a box which is kept by the city or 
town clerk for the purpose. 

1B, L., c. 176, § 4. 

2 A town meeting may vote not to accept the list made by the select- 
men, and to elect a list by nomination, whether the names of those so 
elected were on the list submitted by the selectmen or not. Page v. 
Danvers, 7 Met. 326 (1843). 

Errors or irregularities in the preparation of the list of jurors in one 
city or town of a county afford no ground for a challenge to the array. 
Commonwealth v. Walsh, 124 Mass. 32 (1878). 

2 R. L., c. 176, §§ 5,6. The jury lists in cities must be published asa 
public document, with the address and occupation of each juror; and in 
towns, the list, with the occupation of each juror, must be published in 


the annual town report. R. L., c. 176, § 9. 
ass 13., Cc. 176, § 7. 


130 MASSACHUSETTS PRACTICE. 


If a person whose name has been so placed in the jury box 
is convicted of a scandalous crime or is guilty of gross 
immorality, his name must be withdrawn therefrom by the 
board or selectmen and he must not be returned to serve as a 
juror.! | 

A person who attends and serves as a juror in any court in 
pursuance of a draft is not liable to be drawn or to so serve 
again within three years after the termination of such service, 
except in the county of Nantucket and Dukes county, in 
which he is so liable once in every two years.? | 

A person can not serve as a traverse juror in the county 
of Suffolk more than thirty days at any sitting of the court, 
except to finish a case commenced within that time, nor in 
the trial of criminal cases at more than one sitting thereof, 
during the year.?® 


Venires. 


The clerks of the supreme judicial court and the superior 
court must, before each sitting and at such other times as the 
respective courts may order, issue writs or venire facias for 
jurors, requiring their attendance on such day of the sitting 
as the court may order. ‘The number of jurors required by 
such writs must be apportioned among the cities and towns, 
as nearly as may be, according to their respective populations.* 

The venires must be delivered to the sheriff of the county 
to be transmitted by him to a constable in each of the cities 


EVR. 1; 01.176, '§.8. 

POR Ls: ws 1 105 82: 

A person who has served as a juror in the circuit court of the United 
States in this district within three years is not liable to be returned as a 
juror in the state courts. Swan’s case, 16 Mass. 220 (1819). 

Standing grand jurors of a county for a year are exempted from serving 
on petty juries. Reed’s case, Quincy, 331 (1772). 

Service on a grand jury within three years is a sufficient excuse. Ex 
parte Brown, 8 Pick. 504 (1829). But not service on a sheriff’s jury. It 
must be serviceinsomecourt. Brewerv. Tyringham, 14 Pick. 196 (1833). 

SR. ae GG, 110, So 

4 R. L., ¢. 176, § 10. 
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and towns to which they are respectively issued, and such 
constable must forthwith serve them in cities on the board 
authorized to draw jurors and in towns on the selectmen and 
town clerk.! | 

Either court may issue venires for additional jurors when 
necessary for the convenient despatch of its business. They 
must be served and returned, and the jurors required to 
attend on such days, as the court orders.” 

If a case is pending in the superior court for Dukes county, 
in which the inhabitants of a town in said county are dis- 
qualified from serving as jurors, a justice of the court may 
order the clerk thereof to issue writs of venire facias for a 
sufficient number of jurors to try such case, from any town 
whose inhabitants are not so disqualified.® 

At the sittings of the supreme judicial court in the county 
of Bristol for which jurors are summoned to attend, one or 
more jurors from the county of Nantucket and at least four 
from the county of Dukes county must be summoned, the 
venires for which are issued by the clerk of the courts for 
the county of Bristol. The cost of their travel and attendance 
is paid by the counties from which they are summoned.! 

No venires for the drawing and summoning of jurors for 
the sitting of the supreme judicial court for the county of 
Barnstable can be issued unless at the time for their issue 
there is one or more cases to be tried thereat by jury.® 


Drawing and Summoning of Jurors. 


All jurors, except those required to serve in proceedings 


Perea , 41G, § 11. 

any tary ©, 176, § 12, 

Pte Ls, Cc. 176, § 18, 

4 R. L., c. 176, § 14. For the trial of an indictment found and returned 
in the county of Nantucket or Dukes county for a capital crime, such 
number of jurors as a justice of the superior court may order must be 
summoned from said counties, respectively, and the cost of their travel 
and attendance is paid by the counties from which they are summoned, 
meen, ©, 216,.5 15. 

Pr L., c, 176, § 16. 
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relative to the commitment of insane persons, are selected 
by drawing ballots from the jury box.! 

~ When jurors are to be drawn in a city, the mayor and city 
clerk meet with the aldermen, or single legislative board, as 
the case may be, at the aldermanic or legislative chamber. 
The ballots in the jury box are shaken and mixed, and one 
of the aldermen or members of the legislative board, desig- 
nated by the mayor, must, without seeing the names written 
thereon, openly draw a number of ballots equal to the num- 
ber of jurors required. He must announce clearly and dis- 
tinctly the names of the jurors so drawn, and then hand the 
ballots drawn by him to the mayor, who must examine and 
verify them. The mayor then hands such ballots to the city 
clerk, who must announce clearly and distinctly the names 
upon the ballots and return the same to the jury box, after 
making the indorsements thereon required by law, and the 
names so drawn must be recorded as part of the proceedings 
and be published if and when the proceedings are published 
officially. In the absence of the mayor, the chairman or 
president of the board of aldermen or of the single legislative 
board must perform the duties required of the mayor as above.? 

When jurors are to be drawn ina town, the town clerk 
and selectmen meet at the clerk’s office or at some other 
public place appomted for the purpose, and, if the clerk is 
absent, the selectmen may proceed without him. The bal- 
lots in the jury box must be shaken and mixed, and one of 
the selectmen, without seeing the names written thereon, 
must openly draw therefrom a number of ballots equal to 
the number of jurors required.’ 

If a person drawn as above is exempt or unable by reason 
of illness or absence from home to attend as a juror, or hag 
served in any court within the time mentioned above, his name 
must be returned to the box, and another drawn.! 

R. Ia, 0. 176, '§'17. 
R. L., ¢. 176, § 18. 


R. L., c. 176, § 19. 
R. L., c. 176, § 20. 
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If a person is drawn and returned to serve as a juror in a 
court, the selectmen or the city clerk, respectively, must in- 
dorse on the ballot the date of the draft and return it to the 
box; and when there is a revision and renewal of the ballots 
in the box, the date of all the drafts made within two years in 
the county ‘of Nantucket and Dukes county, and three years 
in all other counties, must be transferred to the new ballots.1 

If a town at a legal meeting votes that drafts for jurors 
shall be made in open town meeting, they must be so made 
by the selectmen in the manner provided in the three pre- 
ceding paragraphs. When in such town a venire is served 
upon the selectmen, they must cause a town meeting to be 
notified and warned for the purpose in the manner ordered 
by the town or otherwise provided by law.? 

The meeting for drawing jurors in a city or town must be 
not less than seven nor more than twenty-one days before the 
day when the jurors are required to attend.® 

The constable must, four days at least before the time 
when the jurors are required to attend, summon each person 
who is drawn, by reading to him the venire with the indorse- 
ment thereon of his having been drawn, or by leaving at his 
place of abode a written notice of his having been drawn and 
of the time and place of the sitting of the court at which he 
is required to attend, and make a return of the venire with 
his doings thereon to the clerk of the court, before the sitting 
of the court by which it was issued.! 


/ he i, c. 176, § 21. 

ehh Iy., c, 176; §.22. 

3 R. L., c. 176, § 23. It is no cause for setting aside a verdict upon 
motion, nor ground of a writ of error, that the officer’s return upon a 
venire showed that a juror was drawn more than twenty-one days be- 
fore the sitting of the court, it not having come to the knowledge of a 
party until after a verdict against him. Armbherst v. Hadley, 1 Pick. 38 
(1822). 

4 R. L., c. 176, § 24. Where a constable has omitted to insert the name 
of a juror in his return the juror may be put upon the panel on his 
making oath that he had been summoned. Patterson’s case, 6 Mass. 486 
(1810). 
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No irregularity in a writ of venire facias or in the draw- 
ing, summoning or returning of jurors is sufficient to set 
aside a verdict, unless the objecting party has been injured 
thereby, or unless the objection was made before the verdict.1 


Talesmen. 


If, by reason of challenge or otherwise, a sufficient num- 
ber of jurors duly drawn and summoned cannot be obtained 
for the trial of a case, the court must cause jurors: to be 
returned from the bystanders or from the county at large, to 
complete the panel, if there are on the jury not less than 
seven of the jurors who were originally drawn and sum- 
moned as above provided. ‘The jurors from the bystanders 
must be returned by the sheriff or his deputy or by a disin- 
terested person appointed therefor by the court, and be such 
as are qualified and liable to be drawn as jurors.? Objections 
to such jurymen for want of qualifications must be taken be- 
fore they are placed upon the panel.? 

It is irregular for talesmen to serve as jurors in any cause, 
except that for which they were specially returned; but if 
the objection is not made before the verdict it will furnish 
no ground for a new trial.! 


Bribery. 

Whoever corrupts or attempts to corrupt a juror by giving, 
offering or promising any gift or gratuity whatever with 
intent to influence his decision, relative to a cause pending in 
the court, is hable to imprisonment in the state prison for five 
years or a fine of one thousand dollars and imprisonment in 
jail for one year. And a juror, who corruptly takes anything 


So where it does not appear by the officer’s return on the venire, at 
what time he summoned the jurors, they may be put upon the panel 
upon their making oath that they had received due notice. Anonymous, 
1 Pick. 196 (1822). 

LR. TE, e216, € 32. 

2 R. L., c. 176, § 27. 

3 Commonwealth v. Gee, 6 Cush. 174 (1850). 

4 Howland vy. Gifford, 1 Pick. 48, note (1822). 
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to give his verdict, or corruptly receives any gift or gratuity 
from a party to a suit is liable to the same punishment as the 
one offering the bribe as above.! 


COURT OFFICERS. 


The court officers in the sittings of the supreme judicial 
court and superior court consist of the sheriff and a sufficient 
number of his deputies, one of whom is the court crier, and 
two others have charge of the juries.” 

In each of the police and district courts, except the East 
Boston district court, their respective justices may designate 
a constable to attend the sessions of the respective courts, to 
preserve order and serve their warrants, mittimuses, precepts, 
orders and processes.® 

The justice of the municipal court for the Dorchester dis- 
trict, for the West Roxbury district, and for the Brighton 
district, and the justice of the East Boston district court, 
may each appoint one officer for attendance upon the sessions 
of said courts, and the justice of the municipal court for the 
South Boston district, for the Charlestown district and for 
the Roxbury district may each appoint two such officers. 
Each of said justices may remove an officer who has been 
appointed by him for any cause which he considers to be 
sufficient, and fill any vacancy which is caused by removal or 
otherwise. Each of said officers may serve the warrants, 
mittimuses, precepts, orders and processes of the court for 
which he was appointed.* 

In police, districtand municipal courts which have only one 
constable or officer the justice may, in case of the absence of 
the constable or officer, appoint a constable or an officer pro 
tempore, with the powers and duties of the constable or 
officer.5 

1 R. L., c. 210, $§ 12, 13. 

2 See R. L., c. 165, §§ 68-79. 
Prt A, Cc. 160, § 62. 

4H. L., c. 160, § 63. 

eR. 1. 


R , c. 160, § 66. 
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The justices of the municipal court of the city of Boston 
appoint officers for attendance upon the sessions of the court, 
not exceeding six for criminal business and three for civil 
business, and may at any time remove them for a cause which 
is considered by the justices to be sufficient, and must fill any 
vacancy which is caused by removal or otherwise. Such 
officers may serve the warrants, mittimuses, precepts, orders 
and processes of said court.! 


MASTERS. 


The governor, with the advice and consent of the council, 
appoints masters in chancery so that the number thereof in 
the several counties shall be eleven in Suffolk, nine in Essex, 
seven in Middlesex, seven in Worcester, and not more than 
five in any other county. They must be sworn, and they 
hold their offices for a term of five years, unless sooner re- 
moved by the governor and council.? 

The courts having equity jurisdiction may appoint masters, 
whose duties are similar to those of an auditor, except that 
the report of the master is conclusive on the facts. 

Masters in chancery and special masters must file their 
final report in the office of the clerk of the court by which 
they were appointed within ninety days after the hearing 
before them has been closed or within such further time as 
the court may allow, or not be entitled to fees.® 

A master may complete any unfinished proceedings and 
processes pending before him or commenced under his direc- 
tion, notwithstanding the expiration of his commission.* 

The supreme judicial court and the superior court award 
reasonable compensation to masters in chancery and special 
masters for duties performed under their direction.? 


Beda ie OU; 
2H. Tin G0 108; 
c. 165, 
R. L., c. 165, 
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AUDITORS. 


In early times, when the action of account existed, and a 
judgment entered for an accounting by the defendant, officers 
called auditors were appointed to state the account.! In both 
law and equity, accounting may be done by an auditor still? 
An auditor is authorized to hear and determine all questions 
incidental to, and necessarily involved in, a statement of the 
account, and which are essential to a correct determination of 
the subject-matter submitted to him.? Now, auditors are 
appointed in any civil action, as in a writ of entry to settlea 
claim for an allowance for improvements, disputed boundary, 
etc. 

The appointment is made after the parties to the action are 
at issue. In the supreme judicial court and superior court 
they are appointed in the discretion of the court, but in police, 
district and municipal courts they are appointed only when 
the parties to the action agree thereto in writing. One or 
more auditors may be appointed to hear a case. The statute 
authorizes the appointment of auditors “to hear the parties, 
examine their vouchers and evidence, state accounts and 
report upon such matters therein as may be ordered by the 
court.’ 

The court will award reasonable compensation to auditors, 
to be paid by the county if they are appointed by the supreme 
judicial court or the superior court; but if they are appointed 
by an inferior court, the compensation awarded may be paid 
by either party and taxed in his bill of costs if he prevails; but 
the plaintiff is hable for such payment, and the court may make 
all orders and decrees, .and issue process to enforce the 
same.® | 


1 Locke v. Bennett, 7 Cush. 445 (1851). 

2 Whitwell v. Willard, 1 Met. 216 (1840); Fisk v. Gray, 100 Mass. 191 
(1868). 

3 Corbett v. Greenlaw, 117 Mass. 167 (1875). 

* Holmes v. Turner’s Falls Co., 150 Mass. 535 (1890). 

PR. L., c. 165, § 55. 
6 R. L., c. 165, §-60, 


138 MASSACHUSETTS PRACTICE. 


ASSESSORS, REFEREES AND ARBITRATORS. 


The supreme jtdicial court and the superior court will 
award reasonable compensation to commissioners, assessors 
and referees for duties performed under the direction of said 
courts, and to arbitrators appointed under the provisions of 
R. L., ¢. 194, upon whose awards judgment is entered, to be 
paid by the counties in which they are appointed.! 


REPORTER OF DECISIONS. 


The reporter of the decisions of the supreme judicial court 
is appointed by the governor, with the advice and consent of 
the council, and holds his office at their pleasure.? 

He attends the law sittings of the court, makes reports 
of decisions upon all questions of law which are argued by 
counsel, prepares them for publication with suitable head 
notes, tables of cases and indexes, furnishes them to the 
publisher, and superintends the correction, proof reading and 
publication thereof. In his discretion he reports the several 
cases more or less at large according to their relative impor- 
tance, so as not unnecessarily to increase the size or number 
of the volumes of reports. The reports of the decisions upon 
all questions of law argued and determined before the first 
day of September in each year must be published within nine- 
ty days thereafter.2 The volumes of reports are styled 
“ Massachusetts Reports,” the name of the reporter not being 
added thereto.* 

If the reporter is prevented from attending at a sittin'g, he 
must depute a suitable person to attend for him and take 
notes of the decisions; or the court may appoint a person to 
act for him until he resumes the performance of his duties, 
or until another is appointed.® 
R. L., c. 165, § 54. 

. L., ©. 165, § 62. 
_ L., ¢. 165, § 63. 
. L., ¢. 165, § 64. 
. L., c. 165, § 66. 
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CHAPTER TV. 
ATTORNEYS AT LAW. 


AT common law the parties in an action appeared in court 
in their own person only, except by the king’s special per- 
mission, by writ or letters patent, which few litigants at- 
tempted to obtain. <A corporation aggregate, not being 
capable of a personal appearance, could only appear by an 
attorney, who must have been appointed under the common 
seal. 

A statute of Anne provided that parties might manage 
their suits for themselves or by the assistance of such coun- 
sel as they saw fit to engage, each party, however, being 
restricted to two. ‘This statute was enacted by the Massa- 
-chusetts legislature in 1785. Its language was so uncertain 
that it was doubtful, under it, if any one who was not a 
member of the bar could appear for a litigant. The statute 
was therefore amended in 1789, making it plain that any 
one “of decent and good moral character” could appear if 
he were specially appointed by letter of attorney, unless 
such person had been removed from practice as an attorney. 

Parties may now manage, prosecute or defend their own 
Suits personally, and by such attorneys as they may engage ; 
but not more than two persons for each party will, without 
permission of the court, be allowed to manage any case 
therein.! 4 

Any person of good moral character, unless he has been 
removed from practice as an attorney, under R. L., ¢. 165, § 
44, may manage, prosecute, or defend a suit if he is specially 


1 R. L., c. 165,,§ 46. 
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authorized by the party for whom he appears, in writing or 
by personal nomination in open court.1 

Whoever has been removed from practice and continues 
thereafter to practise law or to receive any fee for his ser- 
vices as an attorney at law rendered after such removal, or 
who holds himself’ out, or who represents or advertises him- 
self as an attorney or counsellor at law, and whoever, not 
having been regularly admitted to practice as an attorney at 
law, represents himself to be an attorney or counsellor at 
law, or to be lawfully qualified to practise in the courts of 
this commonwealth, by means of asign, business card, letter- 
head or otherwise, will, upon a first conviction, be punished 
by a fine of not more than one hundred dollars or by imprison- 
ment for not more than six months, and, upon any subsequent 
conviction, by a fine of not more than five hundred dollars. 
or by imprisonment for not more than one yeavr.? 

No person is allowed to be employed or to appear as. 
attorney before a court in any proceeding, civil or criminal,. 
which has been previously determined before himself as a 
judge of any court or as a trial justice.? 

A sheriff, deputy sheriff or constable, who appears in a 
court or before a trial justice as attorney for any party to a 
suit, or who draws, makes or fills up a writ, declaration, plea 
or process for such party, or who, with intent to procure 
himself to be employed in the collection of a demand, or in 
any manner to make gain or profit therefrom, advises, coun- 
sels or encourages a person, directly or indirectly, to com- 
mence a suit or process, is liable to forfeit fifty dollars. 

Infants cannot engage attorneys, either to prosecute or 
defend actions. ‘They must sue by prochein ami or guardian, 
and by the latter only, probably, except when the guardian is 
adversely interested in the proceeding, and defend by guar- 


R. } Vie Cc. 165, § 47. 
R. L., c. 165, § 45. 
R. L., ¢. 165, § 50. 


R. L., c. 165, § 51. 
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dian,! or guardian ad litem when there is no guardian or the 
guardian is adversely interested; and persons non compos 
mentis must both prosecute and defend by guardian, or if he 
has no guardian he may defend by guardian ad litem.? 


ADMISSION TO PRACTICE. 


By admitting attorneys as members of the bar, the courts 
virtually recommend them to public confidence. Therefore 
great care is demanded in such admission and in controlling 
attorneys in their official duties subsequently. Attorneys are 
officers of the court. | 

Who may be Attorneys at Law. Attorneys at law may 
be of either sex, and must be citizens of this commonwealth, 
or aliens who have made the primary declaration of their 
intention to become citizens of the United States, and who 
are inhabitants of Massachusetts, of the age of twenty-one 
years at the time of filing their petition for admission to 
practice,®? and who intend to practice as an attorney in this 
state. 

There is no distinction between counsellors and attorneys 
in this commonwealth. 

Petition. The applcant must file a petition in the su- 
preme judicial court or the superior court to be examined for 
admission as an attorney. The petition must be filed with 
the clerk of the court for the county in which the petitioner 
last studied law, except that the petition of any person who 
has so studied at a law school connected with any college or 
university within the commonwealth may be filed either in 
the county in which such law school is established, or in the 
county of Suffolk.® The petition may be in the following 
form :— 

1 Miles v. Boyden, ex’r, 3 Pick. 218 (1825). 

2 Mitchell v. Kingman, 5 Pick. 481 (1827). 
3 R. L., c. 165, § 41. 


Common Law Rules of the supreme judicial court, XXXIV. 
Common Law Rules of the supreme judicial court, XX XIII. 
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To the Honorable the Justices of the Superior Court within and 
for the County of Hssex, and Commonwealth of Massa-. 
chusetts : 

Respectfully represents your petitioner, John Thomas of Essex,. 
in the County of Hssex, aforesaid, that he is a citizen [or, an alien, 
and has made the primary declaration of his intention to become 
a citizen of the United States, and is an inhabitant] of said 
Commonwealth, of the age of twenty-one years and upwards, to: 
wit, of the age of twenty-two years, and of good moral character ; 
that he has last studied law in said County of Hssex [or, ete. ], 
and that he intends to practise law in said Commonwealth. 

Wherefore your petitioner prays that he may be examined for 
admission as an attorney. 

; . John Thomas. 

I, Benjamin F. Longfellow, an Attorney of said Court, respect- 
fully recommend that the prayer of the foregoing petition be 
eranted. Berjamin F. Longfellow. 


The petition must be accompanied by such recommendation. 

A fee of ten dollars must be paid to the clerk by each 
candidate upon the entry of the petition, and in case of any 
subsequent petition of the same candidate a fee of five dollars.” 

The clerk of the court enters the petition on the docket.! 
Unless the court otherwise orders the petition must be re- 
ferred to the board of bar examiners, that they may ascer- 
tain the applicant’s acquirements and qualifications.” 

Examination. The board of examiners consists of five 
members appointed by the justices of the supreme judicial 
court, and they must be residents of different counties.2 The 
applicant will be notified of the place and time to appear. 
before the board for examination ; and after the examination 
the board reports to the court. 


1 Common Law Rules of the supreme judicial court, X XXII. 

2 R. L., c. 165, § 41. 

3 R, L., c. 165, § 89. One member of the board is appointed annually ; 
the term of office being five years from the first day of October in the 
year of appointment. The said justices may remove any examiner and 
fillany vacancy., R. L., c. 165, § 39. 


ATTORNEYS AT LAW. 143 


The board of examiners have established the following rules 
for the conduct and government of examinations :—! 


I. Every applicant for examination shall file with the secre- 
tary of the board, before the day upon which the examination at 
which he intends to apply is appointed to be held, or shall hand 
to the examiners upon presenting himself for such examination,, 
proofs that he is entitled to be examined, together with evidence 
of his good moral character and of the course of study pursued 
by him. The applicant shall certify as to his residence (stating 
name of city or town, with street and number, if any) ; place and 
date of birth ; citizenship ; course of study prior to studying law ; 
when and where he began the study of law, course of such study 
and where he last studied law ; whether he has been engaged in 
any other occupation since he began the study of law, and if so,. 
what, when, and where; whether he has been examined before 
for admission to the bar, either within this commonwealth or 
elsewhere, and if so, when and where, and with what result. 

Proof of good moral character of the applicant and of the course 
of study of law pursued by him shall be made by certificate of 
the attorney or attorneys with whom he has studied, or of a 
member of the faculty of the law school or schools attended ; and 
it shall appear in such certificate whether such study has been 
pursued regularly and attentively, and whether more than two 
months’ vacation was taken in any year, if in an office, or more 
than the regular vacations of the school, if in a law school. 
Several certificates may be made so as to cover the whole term of 
study of the law in cases where such study has not been pursued 
exclusively in one office or school.” 

Il. No applicant shall be entitled to be examined within five 
days after the filing of his application for admission. 

III. Examinations will be held in Boston in January and in 


1 Approved by the supreme judicial court Jan. 26, 1898. 

2 Forms of the certificates to be filed under these rules, prepared by 
the board are supplied to the several clerks of court as required; and 
such forms will be furnished by the secretary of the board upon request. 
But no particular forms are prescribed, and further proof on any point 
may be required by the examiners, or, satisfactory reasons therefor 
being shown, such other proofs of the requisite facts may be accepted 
as they may deem sufficient. 
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July of each year. Concurrent examinations may be appointed 
to be held in other places from time to time, as may appear to be 
necessary or expedient, and additional examinations may be held 
whenever they may be required. Due notice of the time and 
place or places of holding the several examinations will be given. 
[V. After an examination has been held, and before the 
examiners report thereon, the examiners will give public notice 
of the names of the applicants appearing. to possess the acquire- 
ments necessary for admission, by publishing the same, once, at 
least, in some newspaper published in the county in which the 
petition is filed ; and such notice shall state, in substance, that 
upon a day certain, to be named therein, if no objection shall be 
made, the examiners will report to the court that such applicants 
are found to be qualified. 
V. No person who has been examined and refused admission 
shall be entitled to be re-examined within five months thereafter. 
VI. No applicant under R. L., c. 165, § 43, whose application 
is referred to the state board of bar examiners, shall be excused 
from taking a regular examination, unless he has been a member 
of the bar of the highest court of some other state, and in actual 
practice, for at least three years; in which case it shall be within 
the discretion of the board to excuse him from such examination. 
VIL. Acquirements and qualifications. Inasmuch as neither a 
definite term nor a certain course of study as a pre-requisite toa 
right for examination for admission to the bar has been established, 
the examiners deem it proper, upon beginning their duties, to 
make some statement of their views as to the ‘‘acquirements and 
qualifications ” that should be possessed by a student in order to 
entitle him to be recommended for admission as an attorney, to 
the end that those intending to apply for examination may be 
aided in preparing therefor. While the examiners believe that 
the best preparation for the practice of law includes a preliminary 
liberal education at least equivalent to that required for a degree 
of Bachelor of Arts, followed both by a thorough course of study 
at alaw school and by a term of study and experience in an 
attorney’s office, yet they believe that one may become a safe 
counsellor and a skilful attorney without having had the advan- 
tages either of a college course or of a course at a school of law. 
And so the examiners only intend to require an applicant to show 
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them, in addition to the requirements of the statute, that he is 
qualified to advise his clients intelligently, to manage their causes 
properly, and to conduct himself creditably in the honorable 
office of an attorney. 

In deciding upon the qualifications of apphecants, the examiners 
will give weight not only to the amount of time spent in the study 
of law, but also to the grammar and composition of the written 
papers submitted. Applicants should have knowledge not only 
of the general principles of the common law and of their 
development, and of the important provisions of our statute law, 
especially those relating to probate, insolvency and to practice, 
but also of the constitutions of Massachusetts and of the United 
States, and of the subject of legal ethics. 

As to the length of time that should be devoted to the study of 
law, it is the opinion of the examiners that the minimum amount 
of study that should be given by the average student, in order to 
qualify him to be admitted as an attorney at law, is three full 
years of continuous and exclusive study of the law, under favor- 
able circumstances. That is to say, that the student of average 
ability, having first had the advantage of a suitable preparatory 
education, should devote at least three whole years to the unin- 
terrupted and diligent study of the law, either at a law school or 
in constant attendance in the office of a lawyer in active practice, 
before applying for admission to the bar. And if a student of 
average ability has been compelled to pursue his law studies 
under unfavorable circumstances, as, for example, without the 
advantages of proper preliminary training or of experience in a 
law office or school of law, then a longer period of time than 
three years should be given to such studies before he should be 
admitted to practice. 

While holding the opinion just stated, the examiners recognize 
the fact-that natural ability and industry so vary that some stu- 
dents may in less than three years better fit themselves for 
admission to the bar than the average student in three years or 
more. In their opinion, however, regular students of a law 
school should not apply for admission to the bar while still in 
attendance at the school and before completing the course there 
prescribed. 
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Admission. If the board of examiners reports that the 
applicant is of good moral character, and recommend his ad- 
mission, he may be admitted unless the court otherwise 
determines. If the court makes an order upon any petition 
with reference to the admission of such petitioner, the latter — 
must be admitted in accordance with such order.! 

The petitioner must further pay to the clerk a fee of five 
dollars for admission to the bar.! 

The act of admission consists in taking by repeating and 
subscribing in open court the oaths to support the constitu- 
tion of the United States and of this commonwealth, and 
the oath of office, the latter being as follows :— 


You, John Thomas, solemnly swear that you will do no false- 
hood, nor consent to the doing of any in court; you will not 
wittingly or willingly promote or sue any false, groundless or 
unlawful suit, nor give aid or consent to the same; you will 
delay no man for lucre or malice; but you will conduct your- 
self in the office of an attorney within the courts according to 
the best of your knowledge and discretion, and with all good 
fidelity as well to the courts as your clients. - So help you God.? 


A person admitted as an attorney in either court may 
practise in every other court in the state.1 

A person admitted an attorney or counsellor of the highest 
judicial court of any other state of which he was an inhabi- 
tant, and who afterwards becomes a citizen of this state, may 
be admitted to practice here upon satisfactory evidence of 
his good moral character and his professional qualifications.® 


* DISBARMENT. 


An attorney may be removed by the supreme judicial court — 
or the superior court for deceit, malpractice or other gross 
misconduct, and is also liable in damages to the party injured 


1 R. L., c. 165, § 41. 
2 R. L., c. 165, § 42. 
3 R. L., c. 165, § 48. 


ATTORNEYS AT LAW. 147 


thereby, and to such other punishment as may be provided 
by law; and the expenses and costs of the inquiry and _ pro- 
ceedings in either court for the removal of an attorney are 
paid as in criminal prosecutions in the superior court.! The 
statute does not limit the power of the court, at common 
law, to remove an attorney from his office for crime or other 
misconduct not connected with any official act.? 

Under the statute, as well as at common law, the removal 
of an attorney may be absolute, leaving him to apply to the 
court for readmission if his offence was of such a kind that, 
after a lapse of time, he can satisfy the court that he has 
become trustworthy; or for a stated time, if the court is of 
opinion that the interests of the public will thereby be suffi- 
ciently protected.? | 

If an attorney, in a petition for his removal from office, is 
reasonably and definitely informed of the matters alleged 
against him, and given an opportunity of being heard upon 
them, the general charge being in proper form, it is immate- 
rial that the specifications are not proved exactly as alleged.? 

The supreme judicial court will not issue a writ of man- 
damus directing the superior court to restore an attorney at 
law whom they have removed from practice, although such 
removal was made without any previous written charge of 
misconduct against him, and without any summons or other 
process to bring him before the court ; especially if it appears 
that in fact he had notice of proceedings in that court, and 
appeared therein, and had ample time allowed to him, and a 
full hearing on the merits, and that, on the facts found by 
the court, the removal was proper, and that after alleging 
exceptions to the judgment of removal, which were disal- 
lowed by that court on the ground that the subject matter 
was not open to exceptions, he omitted to prosecute them by 
proving them under R. L., c. 178, § 110.8 


7H, ET. c. 165, § 44. 
* Bar Association of Boston v. Greenhood, 163 Mass, 169 (1897). 
8 Kx parte Randull, 11 Allen 472 (1865). 
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The doings of a superior court removing an attorney from 
practice cannot be revised or corrected after judgment on a 
writ of certiorari... 

Relative to Subsequent Practice. Any person who has 
been removed from practice as an attorney under R. L., ¢. 
165, § 44, and who continues to practise law or receive any 
fee for his services as attorney at law rendered after such 
removal, or who holds himself out or represents or adver- 
tises himself as an attorney or counsellor at law, is punish- 
able, upon a first conviction, by a fine not exceeding one 
hundred dollars or by imprisonment not exceeding six 
months, and upon any subsequent conviction, by a fine not 
exceeding five hundred dollars or by imprisonment not ex- 
ceeding one year.? 


POWERS, RIGHTS AND LIABILITIES. 


Attorney of Record. Notice to the attorney of record of 
the taking of a deposition is notice to the party for whom he 
appears,® and so the admissions of the attorney of record, 
made in writing out of court, before his authority is revoked 
and notice given to the adverse party, is good ;* in neither 
case can it be shown that the attorney had no authority. No- 
tice to the attorney of record of a corporation to produce 
the corporation books in evidence, is notice to the corpora- 
tion.° 

The authority of an attorney to appear for a party, against 
whom a judgment in another state has been recovered, may 
be denied in an action on the judgment in this state, although 
such judgment has.not been reversed.® So on a petition for 


1 Kx parte Randall, 11 Allen 472 (1865). 

2K. L., c. 165, § 45. 

38 Smith v. Bowditch, 'T Pick. 187 (1828). 

4 Lewis v. Sumner, 13 Met. 269 (1847). 

5 Thayer v. Middlesex Insurance Co., 10 Pick. 326 (1830). 

6 Hall v. Williams, 6 Pick. 2382 (1828) ; Gleason v. Dodd, 4 Met. 353 
(1842); Watson v. New England Bank, 4 Met. 343 (1842); Gilman v. Gil- 
man, 126 Mass. 26 (1878). 
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a review of a judgment rendered in this state against one 
temporarily absent from the commonwealth, who had no 
notice of the suit, although the record recites that such party 
appeared by attorney, it can be shown that such attorney was 
not employed by him.} 

Amicus Curie. An amicus curi@ is heard only by the 
leave and for the assistance of the court, and upon a case 
already before it. He has no control over the proceeding, 
and no right to institute any step therein, or to bring the case 
from one court to another, or from a single judge to the full 
court, by exceptions, appeal, or writ of error.? 

When competent counsel retained in a cause are present 
in court prepared to argue it, the court will decline to hear 
other counsel, not retained in the cause before the court, or 
in any other cause in which similar questions would arise ; 
but who expected to have a similar cause thereafter.* 

Authority, Powers and Duties. An attorney of record 
has power to receive seisin of land set off on execution to 
his client.4 | 

An attorney of record has authority to discharge the 
judgment of his client upon full payment thereof, but not less.® 
But not upon receipt of a note of a third person, payable to 
the execution debtor for a larger sum than the execution, 
which note the attorney agrees to collect as a mode of obtain- 
ing payment for his client.6 Nor has he a right to receive 
the money due on the execution, if his client has revoked his 
authority and paid him his costs, taking the execution into 
his own hands. 

’ An attorney, retained by a landlord to prosecute a suit to 
evict a tenant, has authority, by his retainer, to bind his client 

1 Brewer v. Holmes, 1 Met. 288 (1840). 

2 Martin v. Tapley, 119 Mass. 116 (1875). 

3 Nauer v. Thomas, 15 Allen 572 (1866). 

4 Pratt v. Putnam, 13 Mass. 363 (1816). 

5 Langdon v. Potter, 13 Mass. 319 (1816); Lewis v. Gamage, 1 Pick. 347 
(1823). 


6 Langdon v. Potter, 13 Mass. 319 (1816). 
7 Parker v. Downing, 13 Mass. 465 (1816). 
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by an agreement with the tenant’s attorney, that, if the latter 
will submit to a default, execution shall not issue for a week 
afterwards, or, if issued, not be served within that time.t 

Oral admissions made by an attorney out of court in a 
conversation had for the purpose of settling a suit, though 
relating to facts in controversy in the suit, are not admissible 
in evidence against his client.?_ All agreements of attorneys 
relative to an action or proceeding must be in writing ; other- 
wise they are of no validity.? 

Where the plaintiffs in a suit instructed their attorney to 
settle the case on certain terms, coupled with a certain 
condition, and afterwards spoke to the defendants of the terms 
as terms of settlement, without saying anything about the 
condition, and the attorney settled upon the terms proposed, 
not having mentioned the condition, the defendants believing | 
and having reason to believe that the attorney had authority 
to settle as he did, the plaintiffs are bound by the settlement. 

A statement made by an attorney of a party, in his presence, 
as to what the party would testify to, a written motion on 
the party’s behalf, containing in substance the same statement 
as a ground for amendment having been previously filed, is 
admissible to contradict the party when testifying in another 
case.° 

An executory agreement for a settlement of a suit of 
personal injuries, which was not made of record in the case, 
and was in fact made by an attorney at law under a mistake 
of fact as to his authority, cannot be specifically. enforced in 
equity against his client.® 

An attorney at law has no authority to compromise an 
action against the prohibition of his client; and, if he has 


1 Wieland v. White, 109 Mass. 892 (1872). 

2 Saunders v. McCarthy, 8 Allen 42 (1864). 

3 R. L., ¢. 178, § 70; Nye v. Old Colony Railroad, 124 Mass. 241 (1878). 

4 Peru Steel & Iron Co. v. Whipple File & Steel Manufacturing Co., 109 
Mass, 464 (1872). 

5 Lord v. Bigelow, 124 Mass. 185 (1878). 

6 N. Y., N. H. & Hartford Railroad v. Martin, 158 Mass. 313 (1893). 
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signed and filed in the case an agreement for the entry of 
judgment for a certain sum, and of judgment satisfied, the 
court has power to vacate the judgment, if the application 
therefor is seasonably made, and the parties to the action can 
be placed in statu quo} 

An attorney at law has authority, by virtue of his employ- 
ment as such, to release before judgment an attachment of 
real estate.? 

The attorney of a mortgagor has no authority, merely as 
such attorney, to accept for his client a lease of the land from 
the mortgagee in possession.® 

An attorney has power to sue out a writ of scire facias 
against bail,t and to surrender a person into court for whom 
his client has been bail.® ; 

An attorney has authority to sue out a writ of error ;° to 
refer a cause under a rule of court;’ to bind his client by an 
agreement for arbitration ;8 to appeal, and to recognize for 
his client to prosecute the appeal.® 

He has authority to make a demand on behalf of a 
mortgagee of chattels, on an officer attaching them as the 
property of the mortgagor.” | 

He cannot sign a libel for divorce for his client. 

He can demand payment of a judgment recovered by his 
agency against an administrator, preparatory to an action on 
his official bond.” 


If by their client’s authority attorneys have retained 


1 Dalton v. West End Street Railway, 159 Mass. 221 (1893). 
2 Moulton v. Bowker, 115 Mass. 36 (1874). 

3 Hubbard v. Shaw, 12 Allen 120 (1866). 

4 Dearborn v. Dearborn, 15 Mass. 316 (1818). 

5 Coolidge v. Cary, 14 Mass. 115 (1817). 

® Grosvenor v. Danforth, 16 Mass. 74 (1819). 

7 Buckland v. Conway, 16 Mass. 396 (1820). 

8 Chief-justice Bigelow, in Everett v. Charlestown, 12 Allen 93 (1866). 
® Adams v. Robinson, 1 Pick. 461 (1828). 

Pettis v. Kellogg, 7 Cush. 456 (1851). 

1 Gould v. Gould, 1 Met. 382 (1840). 

2 Heard vy. Lodge, 20 Pick. 53 (18388). 
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counsel and promised to pay him out of the proceeds of the 
suit, and he holds them responsible under this agreement, and 
the proceeds of the suit have come to their hands, it is too 
late for the client to forbid them to pay the counsel.! 

The fact that an attorney has been employed by a director 
or other analogous officer of a corporation to appear in a suit, 
and that he has been paid by the corporation, is sufficient 
proof of his authority to appear, without producing a specific 
vote therefor.” 

A written agreement respecting a suit brought in the name 
of a partnership, and filed therein, signed by the attorney of 
the alleged partnership, is competent evidence to show the 
existence of the partnership against those whose connection 
with the suit is otherwise shown.? 

The authority of an attorney at law to collect a debt does 
not céase on his obtaining a judgment and execution, and if, 
by his procurement, or that of his clerk acting within the 
general scope of his employment, the judgment debtor is 
illegally arrested, the principal of the attorney is liable 
therefor.4 

The authority of an attorney employed in a suit terminates 
on the death of his client.6 

A tender to an attorney at law with whom a demand is left 
for collection is a tender to the creditor, although such 
attorney at the time denies his authority.® 

For other cases relative to the powers, authority and duties 
of attorneys at law see the cases citied in the margin.’ 

Rights. An attorney is not bound to disclose confidential 


1 Aldrich v. Brown, 103 Mass. 527 (1870). 

2 Field v. Nantucket, 1 Cush. 11 (1848). 

3 Currier v. Silloway, 1 Allen 19 (1861). 

4 Shattuck v. Bill, 142 Mass. 56 (1886). 

5 Gleason v. Dodd, 4 Met. 333 (1842); Kelley v. Riley, 106 Mass. 339 
(1871). 

6 McIniffe v. Wheelock, 1 Gray 600 (1854). 

7 Wood v. Boylston Bank, 129 Mass. 358 (1880); Murray v. Chase, 184 
Mass. 92 (1888); Barry v. Capen, 151 Mass. 99 (1890); Skillings v. Mass. 
Benefit Association, 151 Mass. 321 (1890). 
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communications made to him by his client ;! nor to produce 
before the grand jury a note entrusted to him by his client.’ 

An attorney at law is exempt from serving as a juror,’ 
although retired from practice.‘ 

Confidential communications made by a client to his attor- 
ney, for the purpose of obtaining his advice and assistance 
in reference to the subject matter thereof, cannot, although 
made in the presence and hearing of a third person, be dis- 
closed by the attorney without the consent of the client.° 
But, although an attorney who drew a will is not allowed, 
without the consent of the testator while living, to testify to 
communications made to him concerning the will, or to its 
contents, when the will is presented for probate after the 
testator’s death, the attorney may testify as to directions given 
to him by the testator, so that it may appear whether or not the 
instrument presented for probate is the will of the deceased.° 

Liabilities. If an attorney disobeys the lawful instruc- 
tions of his client, and a loss ensues, as where he neglects to 
attach property on his client’s demand against another, and 
the claim is thereby lost, he is lable for the loss.7 

An attorney who undertakes to collect a debt is bound to 
sue out all process necessary to the object, and, if he neglects 
to do so, he is answerable to his client for the injury sus- 
tained by him; as where the attorney neglected seasonably 
to sue out a scire facias against bail.® 

An attorney is liable for negligence in filling out the dec- 
laration in a writ if loss to the client ensues thereby.? 


1 Foster v. Hall, 12 Pick. 89 (1881); Higbee v. Dresser, 103 Mass. 523 
(1870). 

2 Anonymous, 8 Mass. 370 (1811). 

Sette ,, C176, § 1. 

4 In re Swett, 20 Pick. 1 (1838). 

® Blount v. Kimpton, 155 Mass. 378 (1892); Doherty v. O’ Callaghan, 157 
Mass. 90 (1892). 

® Doherty v. O’Callaghun, 157 Mass. 90 (1892). 

7 Gilbert v. Williams, 8 Mass. 51 (1811). 

® Dearborn v. Dearborn, 15 Mass. 316 (1818). 

* Varnum vy. Martin, 15 Pick. 440 (1884). 
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An attorney is also lable if he undertakes the collectiom 
of a debt, and, by gross negligence, embarrasses the creditor 
in obtaining payment, and renders the debt of less value; 
as where the attorney takes the debtor’s note for the debt to 
himself, secured by a mortgage, contrary to the creditor’s. 
directions, though the debtor always has been and still is able 
to pay the debt.! 

An attorney is bound to possess and exercise ordinary skill 
and diligence and knowledge of common rules and princi- 
ples, and is not bound to know doubtful questions nor use 
extraordinary skill.? 

If an attorney assumes to act for a person without his. 
authority or consent, he is answerable for any damage caused 
thereby to such person.® 

An attorney is not Hable to the defendant in a civil action 
brought by him for his client, unless* commenced without. 
authority, or unless there was a conspiracy between them to 
bring a groundless suit, the attorney knowing it to be 
groundless, and commenced without any intention or expec- 
tation of maintaining itt He is also liable for procuring a 
defendant to be arrested on an execution, when he knew 
such execution was not authorized by law.5 

An attorney, receiving money on a judgment and execution, — 
is bound to credit it. —If he does not do so, although in fact he 
pays the money over to his client, the creditor, before he is 
called upon by the debtor, for any reason, to refund it, he 
will be liable to pay it back.® 

An attorney at law cannot bind his partner by a promise 
to indemnify a person for having committed him on execu- 


1 Wilson v. Coffin, 2 Cush. 316 (1848). 

2 Caverly v. McOwen, 123 Mass. 574 (1878). 

3 Adams v. Robinson, 1 Pick. 461 (1823); Smith v. Bowditch, 7 Pick. 
137 (1828). 

4 Bicknell vy. Dorion, 16 Pick. 478 (1835). 

5 Sullivan v. Jones, 2 Gray 570 (1854). 

6 Fowler v. Shearer, 7 Mass. 14 (1810). 
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tion, by mistake; but an adoption and ratification by the 
other partner makes them both liable jointly.! 

An attorney who employs an officer to serve a writ, and 
gives him directions therefor, renders himself responsible 
for the officer’s fees for such service, and also tor all dis- 
bursements made and liabilities incurred by the officer in the 
ordinary course of the business intrusted to him, as, for in- 
stance, for the storage of property attached; provided the 
officer gives the attorney reasonable notice of the disburse- 
ments and liabilities so incurred.” 

If an attorney at law unreasonably neglects to pay money 
collected by him for and in behalf of a client, when de- 
manded by the client, he is liable to a forfeiture to such chent 
of five times the lawful interest of the money, from the time 
of demand.? In such a case an attorney is lable to be 
arrested.4 

A defamatory statement contained in the declaration in an 
action, signed by counsel, if not pertinent or material to the 
issue, is not privileged; and, in an action of libel against the 
counsel, he cannot justify by showing his belief that it was 
true, the sources of his information, or his instructions from 
his client.® 

An attorney at law who places his name under the words, 
“ rom the office of,” on the back of a writ in favor of a 
resident of another state, is liable, as indorser, for costs.® 


FEES. 


An attorney retained in a suit is entitled to a reasonable 
retainer without any contract therefor.’ 


1 Marsh v. Gold, 2 Pick. 285 (1824). 

2 Tarbell v. Dickinson, 38 Cush, 345 (1849). 

2K, L., c. 165, § 49. 

Pca, ©, 168, §§ 1, 17. 

® McLaughlin v. Cowley, 131 Mass. 70 (1881). 

® Morrill v. Lamson, 138 Mass. 115 (1884). 

7 Aldrich vy. Brown, 103 Mass. 527 (1870); Perry v. Lord, 111 Mass. 504 
(1873). 
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Where two persons in partnership as attorneys at law were 
employed to commence and prosecute a suit and pending the 
action dissolved partnership, one of them undertaking to 
manage the case, and in fact afterwards conducting the trial, 
an action for all the services rendered could be maintained by 
the two jointly.1 

An attorney at law, under a charge of commission on money 
collected, may recover a fair compensation for services 
rendered, not included in his specific charges, although the 
client personally makes the collection ; and the time of making 
such charge is immaterial.? 

A party toa suitin which the employment of senior counsel 
is necessary, is liable for the reasonable value of the services 
of a counsellor at law who acts as senior counsel at the trial, 
in his presence, in consultation with him, and without objec- 
tion from him, under a retainer for that purpose by the 
attorney of record, although there: was a secret agreement 
between him and the attorney of record’ that such services 
should be paid for by the latter.? 

The right to sue for professional services in conducting a 
suit at law does not accrue until the final entry of judgment 
therein. But the contract for service may be terminated 
previous to the determination of the suit, for a good and 
sufficient cause, and upon reasonable notice, as, for failure to 
supply reasonable funds to carry on the suit.4 

For other cases relative to fees see the cases cited in the 
margin.? 


1 Page v. Wolcott, 15 Gray 536 (1860). 

2 Pierce v. Parker, 121 Mass. 403 (1876). 

3 Brigham vy. Foster, 7 Allen 419 (1863). 

4 Eliot v. Lawton, 7 Allen 274 (1863). 

5 Hubbard v. Woodbury, 7 Allen 422 (1863); Commonwealth v. Mechanics’ 
Insurance Co., 122 Mass. 421 (1877); Caverly v. McOwen, 126 Mass. 222 
(1879) ; Wolcott v. Frissel, 134 Mass. 1 (1883); Willard v. Lavender, 147 Mass. 
15 (1888); Caverly v. Robbins, 149 Mass. 16 (1889); Newell v. West, 149 
Mass. 520 (1889); Barry v. Capen, 151 Mass. 99 (1890); Manning v. Osgood, 
151 Mass. 148 (1890); Manning v. Leland, 153 Mass. 510 (1891); Taft v. Shaw, 
159 Mass. 592 (1893). 
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Reasonable expenses incurred and paid by the counsel 
assigned by the court for the defense of a person indicted for 
murder, who is otherwise unable to procure counsel, are paid 
after approval by a justice sitting at the trial or other pro- 
ceedings of the case ;! and any such justice, may allow reason- 
able compensation for the services of counsel so assigned, all 
of which is to be paid by the county in which the indictment 
is found? 

An agreement between an attorney and client, by which the 
attorney is to prosecute an action for a sum of money in which 
he has himself no previous interest, and to receive, in case of 
success, one-half of the sum recovered after deducting the 
costs of the action, and nothing in case of failure, is unlawful, 
and void for champerty and maintenance ; and the client may 
maintain an action for money had and received against the 
attorney for the whole amount so recovered, less the costs 
paid by him.? 

An attorney who, for good cause, but without the consent 
of the court or of his client, withdraws from the conduct of 
a suit then upon the trial list, in which his chent has other 
counsel, is not thereby precluded from recovering for his 
previous services in the suit.! . 

A single charge for services by an attorney in writing 
different letters upon the same day, and relating to the same 
subject matter, may be inserted in one item of an account 
annexed.! 

In the absence of an agreement as to price of legal services, 
an attorney at law is entitled only to a fair and reasonable 
compensation. Official salaries paid by the commonwealth 
cannot be taken as a standard or limit of such compensation. 

Lien. At common law, an attorney has no lien on the 
cause for his fees or disbursements, either before or after 

eet c.157, § 17. 

2 R. L., c. 157, § 16. 

3 Ackert v. Barker, 131 Mass. 436 (1881). 


* Powers v. Manning, 154 Mass. 370 (1891). 
5 Hyde v. Moxie Nerve Food Co., 160 Mass. 559 (1894). 
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judgment ;! but under the statute an attorney lawfully 
possessed of an execution, or who has prosecuted a suit to 
final judgment in favor of his client, has a len thereon for 
the amount of the taxable costs and disbursements in the 
cause. ‘This lien does not prevent the payment of the 
execution or judgment to the judgment creditor by a person 
who has no notice of the hen.2 The len may be enforced by 
an action on the judgment in the name of his chent, and is 
not discharged by a release. of the judgment by the client.® 
The lien continues though the attorney has received and paid 
over to his chent more than enough to satisfy the amount of 
his lien; and it cannot be effected by any set-off of one 
execution against another between the same parties.® | 

An attorney has no such lien in a cause before judgment 
as to prevent his client from settling the action with the 
opposite party without his consent or knowledge.® 

An attorney who has voluntarily withdrawn from a suit, is 
not entitled to withhold a paper in his hands, and prevent it 
being used in evidence for his client, until his “fees and 
disbursements ”’ incurred with reference thereto are paid.’ 


1 Getchell v. Clark, 5 Mass. 309 (1809). 

2 R. L., c. 165, § 48. Baker v. Cook, 11 Mass, 236 (1814); Ocean Insur- 
ance Co. v. Rider, 22 Pick. 210 (1839); Thayer v. Daniels, 118 Mass. 129 
(1873). } 

3 Woods v. Verry, 4 Gray 357 (1855). 

4 Baker v. Cook, 11 Mass. 286 (1814); Little v. Rogers, 2 Met. 478 (1841). 

5 Baker v. Cook, 11 Mass. 286 (1814); Dunklee v. Locke, 13 Mass. 525 
(1816); Ocean Insurance Co. v. Rider, 22 Pick. 210 (1839). 

6 Simmons v. Almy, 103 Mass. 33 (1869). 

7 White v. Harlow, 5 Gray 463 (1855). 
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CHAPTER V. 
ARBITRATION. 


ARBITRATION is sometimes an advantageous means of 
settling differences between parties. Because of its apparent 
expedition and cheapness it has always been popularly es- 
teemed ; and indeed, perhaps, in some cases exact justice 
can be done in this manner when it could not be by tribunals 
governed by arbitrary rules. On the other hand, the delays 
of arbitrators as well as parties often keep the matters from 
settlement longer than the courts, as neither parties nor 
referees have any authority over each other; and the costs 
may amount to much more than if the adjustment had been 
secured by the ordinary court procedure. As the referees 
are not bound by any rules of law, as to admission of evi- 
dence or anything else, improper evidence may be received 
which would cause justice to miscarry, unless the referee 
was a lawyer who would heed only such evidence as was 
properly admissible. 

An agreement to submit a matter to arbitration does not 
oust the courts of jurisdiction, and if such a stipulation is 
inserted in the agreement it is of no legal effect.! 

There are four methods of arbitration, viz.: 1. Oral; 2. 
In pais ; 3. Statutory ; and, 4. By order of court. 


1. ORAL SUBMISSION. 


This method can only be used in those cases where the 
statute of frauds does not require the performance of the 


1 Rowe v. Williams, 97 Mass. 163 (1867); Wood v. Humphrey, 114 Mass. 


185 (1873); Pearl v. Llarris, 121 Mass. 390 (1876); Emerson v. Wadman, 
122 Mass. 384 (1877); Vass v. Wales, 129 Mass. 38 (1880). 
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award, to be in writing. It is the most objectionable method, 
as the question submitted, as well as the award, is subject to 
the uncertainty peculiar to oral statements. But such a 
submission and award, when the award has been duly per- 
formed is perfectly good and binding. In a case submitted 
in this manner, where the award is the payment of a certain 
sum of money, it may be sued for under a count in indebi- 
tatus assumpsit, or insimul computassent, ‘and not necessarily 
on the award itself.? 

A written submission supersedes one previously made 
orally.? 


2. SUBMISSION’ IN: PAIS. 


This mode of arbitration is a submission in writing signed 
by both parties, accompanied by some security for the per- 
formance of the contract thus entered into. The award 
should be, also, in writing. ‘The instrument is the only 
thing that governs, and it should be full and explicit. 
Awards made under such submissions may be enforced in 
equity ;° but no judgment of a court can be founded upon 
such an award. 


3. STATUTORY. SUBMISSION. 


The statutes provide for arbitration. Under them all 
controversies that might be the subject of a personal action 
at law or a suit in equity may be submitted to the decision 
of one or more arbitrators in the manner therein provided 
for An agreement to submit “all demands” must be 
deemed to include only such as might be the subject of a 


1 Bates v. Curtis, 21 Pick. 247 (1888). 

2 Loring v. Alden, 3 Met. 576 (1842); Symonds v. Mayo, 10 Cush. 39 
(1852). 

3 Jones v. Boston Mill Corporation, 6 Pick. 148 (1828); Hodges v. Saun- 
ders, 17 Pick. 470 (1835). 

4 Kingsley v. Bill, 9 Mass. 197 (1812); Haton v. Arnold, 9 Mass. 51¥ 
(1813); Shearer v. Mooers, 19 Pick. 308 (1837). 

* Re Loi ed. 6 ae 
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personal action at law or of a suit in equity.1. This does not 
include partition of real estate ;? nor claims for damages for 
flowage under the mill act ;? nor how much a lessor shall pay 
a lessee for the surrender of his lease at a future day ;* nor 
disputes of boundary lines between adjoining lots of land ;° 
nor claims against a city for damages occasioned to land by 
changing the grade of a street.® 

The submission is made by the parties in person, or by 
their lawful agents or attorneys, appearing before a justice of 
the peace, and there signing and acknowledging an agreement 
in substance as follows :— 


Know all men that John Smith, of Boston, and Thomas Brown, 
of Salem, hereby agree to submit the demand, a statement whereof 
is hereto annexed’ [ or, al demand between them | to the determina- 
tion of James Jones, John Johnson, and William McKean‘, the 
award of whom, or of a majority of whom, being made and 
reported within one year from this day to the superior court for 
the county of Suffolk, the judgment thereon shall be final; and 
if either of the parties neglects to appear before the arbitrators, 
after due notice given him of the time and place appointed for 
hearing the parties, the arbitrators may proceed in his absence. 
Dated this jirst day of March, in the year eighteen hundred and 
ninety-nine. John Smith, 


Thomas Brown. 


The justice, who may be one of the arbitrators, must,subjoin 
to the agreement his certificate, in substance as follows :— 


1R. L., c. 194, § 4. 

2 Fowler v. Bigelow, 8 Mass. 1 (1811). 

3 Henderson v. Adams, 5 Cush. 610 (1850); Carpenter v. Spencer, 2 Gray 
407 (1854). 

4 Hubbard v. Bissell, 13 Gray 298 (1859). 

> Torrey v. Munroe, 119 Mass. 490 (1876). 

6 Osborn v. Fall River, 140 Mass, 508 (1886). 

7 If the submission is of all demands between the parties, no state- 
ment need be annexed. R. L., c. 194, § 3. 

8 All the arbitrators must be named in the submission or in some 


writing properly signed and acknowledged. Franklin Mining Co. v. Pratt, 
101 Mass. 359 (1869). 
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SUFFOLK, ss., March 2d, 1899. Then the above named John 
Smith and Thomas Brown personally appeared [or, by his attor- 
ney |, and acknowledged the above instrument by them signed to 
be their free act,! before me. William Winter, 

Justice of the Peace.” 


If a firm is a party the partners must appear individually, 
and not by the firm-name simply.2 They must all sign and 
as individuals.* 

If partners sign individually, an acknowledgment by one 
partner only, in behalf of the whole, it so appearing from the 
certificate, is probably sufficient.° - 

A submission entered into by a town and signed, “ The 
inhabitants of Union, by Wilson Flagg and Caleb Lamson, 
selectmen of Union,” is properly acknowledged by them “ in 
behalf of said inhabitants.’ 

If additional matters are subsequently inserted, in the sub- 
mission, it must be acknowledged anew ;’ and, also, if there 
is a change of time for the award to be returned, the new 
agreement must be acknowledged.® 

When award is to be made. ‘The time within which the 
award must be made and reported may be varied according 
to the agreement of the parties, but otherwise it is one year 
from the date of the submission ; but no award made after a’ 
stipulated time has any legal effect or operation, unless made 
upon a recommitment by the court to which it has been 
reported.?® 

If the award has been fully performed, it may be returned 
later than the time stated in the submission ; especially if the 


1 See Wright v. Raddin, 100 Mass. 319 (1868). 

2K. Lj c. 194; § 2. 

3 Wesson v. Newton, 10 Cush. 114 (1852). 

4 Horton v. Wilde, 8 Gray 425 (1857). 

5 Abbott v. Dexter, 6 Cush. 108 (1850). 

6 Campbell v. Upton, 118 Mass. 67 (1878). 

7 Tudor v. Peck, 4 Mass. 242 (1808). 

8 Franklin Mining Co. v. Pratt, 101 Mass. 359 (1869); Bent v. Erie Tele- 
graph Co., 144 Mass. 165 (1887). 

9 R. L., c. 194, § 5; Sperry v. Ricker, 4 Allen 17 (1862). 
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agreement provides that the award shall be executed without 
awaiting the judgment of the court. 

Revocation. Neither party has power to revoke a sub- 
mission without the consent of the other.? 

Hearing. All the arbitrators must meet and hear the 
parties, but the award by a majority of them is valid, unless 
the concurrence of all is expressly required in the submission.? 
And they may sign the award at different times and places, 
together or separately.* 

If either party neglects to appear after due notice, the 
arbitrators may proceed to hear and determine the cause.? 

Return to Court. The award must be delivered or sent 
to the court of the county in which the parties reside,® unless 
a particular court is named in the submission. It should be 
sealed and addressed to the court. It must be delivered or 
sent to the clerk,® and “Joseph A. Willard, Esq., Clerk 
Superior Court, 5 Court House, Boston,” is a sufficient form 
of address.’ 

An omission to return the award to court in due time 
eannot be waived orally ;° neither can the time for the return 
be extended by written agreement of the attorneys in 1 the 
proceeding not duly acknowledged.® 

Proceedings in Court. ‘The award remains sealed in the 
possession of the court until opened by the clerk.” 

The court may require actual notice to be given to either 
party before it proceeds to act upon the award, but it is not 
obliged to do so.! 

1 Luke v. Leland, 6 Cush. 259 (1850). 
2R. L., c. 194, § 6. 

3 BR. L., c. 194, § 7. 

4 Campbell v. Upton, 113 Mass. 67 (1873). 

Sperry v. Ricker, 4 Allen 17 (1862). 

James v. Southern Lumber Co., 153 Mass. 361 (1891). 

7 Morrell v. Old Colony Railroad, 158 Mass. 69 (1893). 

8 Burghardt v. Owens, 13 Gray 300 (1859). 

® Franklin Mining Co. v. Pratt, 101 Mass. 359 (1869); Bent v. Erie Tele- 


graph Co., 144 Mass. 165 (1887). 


10 R. L., c. 194, § 8. See Ase a Chadburne, 119 Mass. 489 (1876). 
11 KR. L., c. 194, § 9. 


Oo a 
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The court may accept or reject the award, or recommit it 
to the same arbitrators for a rehearing. 

When accepted and confirmed by the court, judgment must 
be entered thereon.! The judgment thus entered must be that 
of the award ;? except that a judgment for a less sum may be 
entered if the plaintiff will relinquish the excess upon the 
record.® 

Questions of law arising upon an award may be reserved 
or reported to the supreme judicial court, probably.4 

Appeal. An appeal founded on matter of law apparent 
upon the record is allowed to the supreme judicial court from . 
any order or judgment of the superior court on an award 
made under R. L., 194.° 

Writ of Error. Any party aggrieved may bring a writ of 
error for any error in law or fact as in other cases, and the 
supreme judicial court must thereupon render such judgment — 
as the court below ought to have rendered.? 

Costs. The compensation of the arbitrators is to be 
determined by the court and paid by the county, and not 
to be taxed in the bill of costs of either party ; but only 
in such cases where judgment has been entered upon the 
award.® 

If there is no provision in the submission concerning costs 
and expenses, the arbitrators may make such award respecting 
them as they judge reasonable, including a compensation for 
their own services ; but the court can reduce the charge for 
their compensation.’ 

The fees of the magistrate for the agreement of submission 
and acknowledgnient is forty cents, and the fees in court are 


Re ig, ee 194.8 10, 

Commonwealth v. Pejepscut Proprietors, 7 Mass. 399 (1811). 
Phelps v. Goodman, 14 Mass, 252 (1817). 

* Tisbury v. West Tisbury, 171 Mass. 201 (1898). 

5 R.1L., c. 104, § 12. 

6 R. L., c. 165, § 54. 

7 RL ess § 11; 
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the same as for like services relative to an award made under 
a rule of court. 

Upon a recommitment the arbitrators are not obliged to alter 
their report, or to again hear the parties; they may return it 
without change.” 


4. SUBMISSION BY RULE OF COURT. 


This is done by agreement of parties in an action pending 
in court, the names of the arbitrators being entered upon the 
records by the clerk, and the action continued in order to 
receive the award. Upon application of either of the parties 
to the proceeding, the clerk issues the rule, which should be 
given at once to the chairman of the board of referees, who 
is to fix the time and place for the hearing, and give reasonable 
notice thereof to the associate referees, and the parties and 
their counsel. When the award is made it should be sealed 
and returned to the court that appointed the referees. 

Return. It is not necessary that the rule of reference 
under which the referees acted should be stated in or affixed 
to their award, especially if it is in evidence as part of the 
record in another case in the same court.® 

Costs. Underarule of court, the referees may award costs 
though the rule of reference is silent thereto.* 


ett Lin, 0.104, § 13. 

2 May v. Haven, 9 Mass. 325 (1812). 

3 Shaw v. Wise, 166 Mass. 433 (1896). 

4 McLaughlin v. Old Colony Railroad Co., 166 Mass, 260 (1896). 
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CHAPTER VI. 


VENUE OF ACTIONS. 


THE venue of actions is the court or place in which they 
must be brought and determined, and relates to the jurisdic- 
tion of courts. In respect of venue, actions are divided into 
two classes ; first, /ocal, or those relating to the subject mat- 
ter simply; and, second, transitory, or those in which the 
residence, etc., of the parties controls. 

When the court has jurisdiction of the subject matter, the 
objection that the action is brought in the wrong county 
must be taken by plea or answer in abatement or by motion ° 
to dismiss. It is not cause for arrest of judgment, and the 
court has-no right to entertain a motion to dismiss for that 
cause, after a general appearance and answer to the 
merits.! 

Actions of Counties. A local or transitory action by a 
county must be brought in the county in which the defend- 
ant lives? or in a county adjoining .the plaintiff county. If 
the defendant lives? in the plaintiff county, it must be 
brought in an adjoining county. Such action against a 
county must, at the election of the plaintiff, be brought in 
the county in which he lives,? in the defendant county, or in 
an adjoining county.® 


1 R. L., c. 178, § 118; Cleveland v. Welsh, 4 Mass. 591 (1808): Brown v. 
Webber, 6 Cush, 560 (1850); Murphy v. Merrill, 12 Cush. 284 (1853); Has- 
tings v. Bolton, 1 Allen 529 (1861). 

2 It will be noticed that in cases in which a county is a party the 
party who is a natural person must live in the county in which the suit 
is brought, and not simply have his place of business there. 

8 Rk. L., c. 167, § 5. 
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Removal of Actions. 


Wrong Venue. If a local action which is commenced in 
the supreme judicial court or the suprerior court has been 
brought in an erroneous venue, the court may, if the error 
is discovered at the trial, of its own motion order a nonsuit, 
unless good cause is shown why the trial should be allowed 
to proceed ; or, if the error is discovered at any stage of the 
proceedings of an action, local or transitory, the court may, 
upon motion of either party, order the action, with all papers 
relating thereto, to be transferred to the proper county upon 
terms to the defendant; and it must thereupon be entered 
and prosecuted in the same court for that county as if it had 
been originally commenced therein, and then all prior proceed- 
ings otherwise regularly taken will become valid. 

Where an action was begun in one county, but before ser- 
vice of process was removed to another county, entering a 
general appearance and filing an answer to the merits consti- 
tute a waiver of any objection to the jurisdiction of the 
court.” 

Whether a nonsuit shall be ordered, or the action dis- 
missed, on motion of the defendant, especially after he has 
appeared and answered to the merits, rests in the discretion 
of the court.® 

An action may be removed more than once. ‘That is, 
where an action was removed before service of process, and 
afterward it is discovered that the court to which it has been 
removed has no jurisdiction, but the court in which it was 
begun is the proper venue, it may be removed to the orig- 
inal court.2. When judgment is entered in a case so brought, 
the writ of possession or execution will be directed to the 
sheriff of the proper county. 


7h. i.,c. 167, § 14. 

2 Hazard v. Wason, 152 Mass. 268 (1890). 

3 Putnam v. Bond, 102 Mass. 370 (1869); Osgood v. Lynn, 130 Mass. 335 
(1880). 

ei, 14, GC. 1T7, § 15. 
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Local Prejudice, etc. If the supreme judicial court or 
the superior court finds that a party to an action or proceed- 
ing pending therein cannot, by reason of local prejudice or 
other cause, have an impartial trial in the county in which 
the action or proceeding was commenced, it may, upon the 
application of either party, order it to be removed for trial 
to another county. Upon the entry of such order, the clerk 
of the court in which the action or proceeding is pending 
must forthwith transmit all the papers in the case, and a 
certified copy of said order to the clerk of the court for the 
county to which it has been ordered to be removed. The 
clerk who receives such papers and order must forthwith 
enter them on his docket, and the case will thereupon pro- 
ceed as if it had been originally commenced in the county to 
which it has been removed.! 


LOCAL ACTIONS. 


A local action is one that must be brought in the county 
in which the cause of action actually arose. ‘The subject or 
thing to be recovered may be in its nature local, or the action 
may arise out of some local subject or the violation of some 
local right or interest. Of this class are all actions brought 
to recover seisin or possession of lands or tenements; also, 
for injuries to lands or interests in land, such as rights of 
way or of common, and rights in watercourses.” 

Summary process to recover land, under the provisions of 
R. L., c. 181, must be brought in the county where the 
premises are situated ; but when a defendant resides in an- 
other county, the writ may be served upon him in the county 
of his residence.? And where the land in controversy is sit- 
uated within the district of a police, district or municipal 
court, and the suit is brought in one of said courts, it must 
be commenced in the court in whose judicial district the land ° 


2: Fes Line Gesdbh lag ieee 
2 Com. Dig. Actions, N. 5; Gould, Pl., §§ 105-107. 
8 R. L., c. 167, § 22; c. 181, § 3 
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is situated ; otherwise it may be brought in any such court 
in the county in which the land is situated.! 

At common law the action of trespass quare clausum fregit 
was local in its character and could only be prosecuted in 
the county in which the close was situated. But now the 
action may be begun by trustee process, returnable in the 
county where the trustee resides; or it may be brought be- 
fore a trial justice, or police, district, or municipal court, in 
the county in which the trespasser resides or is found, 
although the close itself may be in another county. ‘To this 
extent the action has been made transitory.22 R. L., ¢. 189, 
S$ 1, 3, do not apply if the plaintiff’s close is situated in 
another state.® 

Replevin is a local action, both at common law and by 
statute, and must be brought in the county in which the 
beasts or goods are detained. The writ may be issued by 
the clerk of the courts in any county, but must be made 
returnable as above.° 
_ A local action against a corporation must be brought in 
the county in which the cause of action arose.® 

An action by the assignee of a covenantee against the 
covenantor, on a covenant concerning land, is a local action, 
and cannot be maintained out of the county where the land is 
situated, although the land is out of the state and both parties 
reside here ; the reason being that, in such a case, there is no 
privity of contract between plaintiff and defendant, but merely 
a privity of estate; and, when an action is founded on privity 
of estate merely, it is local.’ 

But it is not so of an action upon an agreement to convey 


eite 11,4.0,°167,-§ 2. 

2 R. L., c. 167, § 1; Sumner v. Finegan, 15 Mass. 280 (1818); Pitman v. 
Flint, 10 Pick. 504 (1830); Putnam v. Bond, 102 Mass. 370 (1869). 

3 Allin v. Connecticut River Lumber Co., 150 Mass. 560 (1890). 

4 R. L., c. 167, § 8; Robinson v. Mead, 7 Mass. 3538 (1811). 

° R. L., c. 167, § 23; Judson v. Adams, 8 Cush. 556 (1851). 

6 Vt. & Mass. Railroad v. Orcutt, 16 Gray 116 (1860). 

? Lienow vy. Ellis, 6 Mass. 331 (1810); Clark v. Scudder, 6 Gray 122 (1856). 
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land, because the privity is one of contract and not of 
estate.! 

An action for an injury to a mill privilege or a fishery, by 
reason of a dam below and in another county, may be brought 
either in the county where the Bees privilege is situated 
or where the dam is located.” 

A civil action for the recovery of a forfeiture, except an 
action in which the commonwealth is plaintiff, or in which 
money is sought to be recovered for the commonwealth, must 
be brought in the county in which the offence was committed, 
unless the statute imposing the forfeiture otherwise provides.® 

A writ of error in civil cases must be sued out usually in 
the county in which the judgment alleged to be erroneous 
was rendered.4 

If a tract of land lies in two or more counties, an action 
relative to it, to which neither a county, the city of Boston, 
nor any corporation named in R. L., c. 167, § 7, is a party, 
may be brought in any of said counties, and the. declaration 
must be so drawn as to include the whole tract.2 The court 
may allow amendments to declarations so as to include the 
whole tract. But this provision does not apply if one of the 
parties is a county, the city of Boston, any other city or 
town, a school district, or a parish.® 

Whenever land or any interest in land is taken by any 
town in Dukes county or Nantucket county, or by either of 
said counties, any person aggrieved by the award of damages 
therefor, may apply for a jury by petition to the superior 
court in the county in which the land lies or in the superior 
court for Bristol county.’ 


1 Davis v. Parker, 14 Allen 94 (1867). 

2 Thompson v. Crocker, 9 Pick. 59 (1829); Barden v. Crocker, 10 Pick. 
383 (1830). 

$ Ri. ¢. 167, § 18. 

4 R. L., c. 198, § 8; Ide v. Cleworth, 10 Cush. 415 (1852). 

6 R. L., c. 167, § 11. 

6 Bates v. Ray, 102 Mass. 458 (1869). 

7 BR. L., c. 49, § 110. 
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TRANSITORY ACTIONS. 


A transitory action is one that follows the person and does 
not have a local character; and any court having jurisdiction 
of the parties may take cognizance of the subject-matter of 
the action. To this class belong, generally, all actions, 
whether in contract or tort, in which it is sought to recover 
merely money or personal property. It includes most actions 
on contracts and actions for injuries to the person or personal 
property, as for assault and battery, slander, libel, malicious 
prosecution, trover, deceit, etc.! 

Transitory actions, usually, if any one of the parties lives 
in the commonwealth, must be brought in the county in which 
one of them lives or has his usual place of business.” If brought 
in any other county, unless transferred under the provisions 
of kh. L., ¢. 167, § 14, the writ will abate and the defendant 
be allowed double costs. If neither party lives in the com- 
monwealth, the action may be brought in any county.® 

A transitory action in a police, district or municipal court 
must be brought in the county in which one of the defendants 
lives or has his usual place of business or, if commenced by 
the trustee process, in the county in which all the persons 
named in the writ as trustees live or have their usual places 
of business, and, in either case, in a court within whose judicial 
district one of the parties lives or has his usual place of 
business ; or, if none of the parties lives or has a usual place 
of business within a judicial district, then in any such court in 
said county. Said courts have jurisdiction of a transitory action 
against a defendant who is not an inhabitant of this common- 
wealth if personal service or an effectual attachment. of 


1 Gould, Pleading, c. III, § 112. 

2 A provision dealer had his shop in N., but most of his customers 
lived in W., and he weighed and measured the provisions from his 
market-wagon as he delivered them to bis customers. Relative to the 
sealing of his weights and measures it was held that his usual place of 
business was in N. Palmer v. Kelleher, 111 Mass. 320 (1873). 

matt, 4),, C. 167, § 1. 
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property is made within the commonwealth ; and such action 
may be brought in any of said courts in the county in which 
the service or attachment was made.! The jurisdiction of 
said courts, when some one of the parties lives or has his. 
usual place of business or the premises are situated in their 
district, excludes the jurisdiction of trial justices.? 

A civil action in which the commonwealth is plaintiff or in 
which money due to the commonwealth is sought to be 
recovered may be brought in the county in which the defen- 
dant lives or has his usual place of business, or in the county 
of Suffolk.? i 

An action against a city, town or person to recover for 
injury or damage received by reason of a defect, want of repair 
or of an insufficient railing in or upon a highway, town way, 
causeway or bridge must be brought in the county in which 
said city or town is situated or said person resides ; but such 
action against the city of Boston may be brought in the county | 
of Middlesex, in the county of Norfolk or in the county in 
which the plaintiff resides, and such action against the town 
of Nantucket or against any town in Dukes county may be 
brought in the county of Bristol.4 

An action by or against the city of Boston, except actions 
mentioned in R. L., c. 167, § 6, and actions by the collector 
of said city under the provisions of R. L., c. 18, $$ 32, 33, 
may be brought in the county of Suffolk, Essex, Middlesex 
or Norfolk, or in the county in which the plaintiff lives.® 

The defendant or tenant in an action brought in the county 
of Suffolk by the city of Boston or by its collector may, if 
the action is brought in the supreme judicial court or the 
superior court, within thirty days after the day for appearance, 
or if the action is commenced in a police, district or municipal 
court and taken to the superior court on appeal, within thirty 

1 R. L., ¢. 167, § 2; Aspinwall v. Cushman, 11 Allen 405 (1865). 

R. L., ¢. 160, § 20. 

R.. L., 6. 167, § 4. 


3 
* R. L., c. 167, § 6. See Osgood v. Lynn, 130 Mass. 335 (1880). 
5 R. L., c. 167, § 8. 
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days after the entry of the appeal, file a motion in writing for 
the removal of the action to the county of Essex, Middlesex or 
Norfolk and the court must thereupon order it to be removed 
to the same court in such one of said counties as the attorney 
of the city of Boston elects.! 

‘Transitory actions, except those mentioned in the preceding 
section, to which a corporation, other than a county or the 
city of Boston, is a party nay be brought as follows :—? 

First, If both parties are cities, towns or parishes, in the 
county in which either party is situated. 

Second, If both parties are corporations, other than a city, 
town or parish, in any county in which either corporation has 
an established or usual place of business, or in which it held 
its last annual meeting, or usually holds its meetings. 

Third, If one party is a corporation named in the two pre- - 
ceding clauses, and the adverse party is a natural person, in 
any county in which, by the provisions of said clauses, the 
corporation might sue or be sued, or in the county in which 
the natural person lives or has a usual place of business. ' 

Personal actions of a transitory nature may be maintained 
in any jurisdiction within which the defendant is found, so 
that process is legally served upon him. When the defendant 
is in the state, however transiently, and the summons is 
actually served upon him there, the jurisdiction of the court 
is complete as to the person of the defendant.® 

This rule includes suits between aliens on contracts made 
in a foreign country.! 

A transitory action by or against an executor or adminis- 
trator may be brought in any county in which it might have 
been brought by or against the testator or intestate at the 
time of his decease.° 


ful, 1, c. 167, § 9, 

Bete dss C, 167, § 7. 

3 Barrell v. Benjumin, 15 Mass, 354 (1819): Peabody v. Hamilton, 106 
Mass. 217 (1870). 

4 Roberts v. Knights, 7 Allen 449 (1863). 

Saree, 3.5 Cc. 167, § 10. 
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A turnpike corporation whose road was in Essex, Middlesex, 
and Suffolk counties had its principal office in Essex, where 
its treasurer was to be found, the books were kept, the meet- 
ings of the directors and corporation were held, and the 
superintendent had his office. Its only foothold in Suffolk 
county was the Chelsea end of a bridge over the Mystic river, 
from Charlestown to Chelsea, on which the corporation hada 
toll-house, where an agent was stationed to receive tolls and 
sell tickets, and where the treasurer sometimes paid the work- 
men employed in repairing the bridge. On these facts it was. 
held that the corporation was properly sued in Suffolk, because 
it had in that county “an established or usual place of 
business ” within the meaning of the statute.1_ In the case of 
Rhodes v. Salem Turnpike § Chelsea Bridge Corporation,: Justice 
Hoar said: “So in the case of a manufacturing company 
which may have its treasurer’s office and hold its meetings in 
the city of Boston, and have its manufacturing establishment 
in another county ; under this provision of the statute (R. L., ¢. 
167, §.7, cl. 5), it could sue and be sued in either place.”? 


1 Rhodes v. Salem Turnpike & Chelsea Bridge Corporation, 98 Mass. 95 
(1867). 

2 See Barre National Bank v. Hingham Manufacturing Co., 127 Mass. 
563 (1879). . 
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CHAPTER VII. 
MATTERS PRELIMINARY TO THE INSTITUTION OF A SUIT. 


UNLEssS there is great apparent need of bringing an action 
immediately, as in cases where an attachment must be 
expeditiously made, or service be made upon a party who is 
going away, or where it is necessary to save the application. 
of the statute of limitations, or for an injunction to stay an 
injury, or for some other good reason, no suit should be 
brought until after carefully considering all the known facts 
and the evidence in support of them. ‘This practice will save 
many disappointments to both client and attorney, too frequent 
motions for continuance and amendment, and many nonsuits ; 
and will redound to the reputation of the profession. 

The first consideration of an attorney, when consulted, 
should be as to whether the case requires immediate action. 
If it does not demand haste, full investigation into the facts 
and evidence should be made before action is taken; and if 
the client will state the facts in writing it will be for the 
advantage of both attorney and client. In many cases, 
depending upon the degree of character, education and 
experience of the client, it is advisible to examine the witnesses 
apart from the client, and duly weigh, not only their words, 
but their manner, and consider the probable effect they would 
have upon a jury. 

In all cases an attorney should be careful in giving his 
opinion of the facts as presented to him by his client. At 
such a time the facts are rarely presented as they will appear 
in court upon the trial. A client should be clearly advised of 
the difficulties in the maintenance of a suit if they exist. 
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In the examination of witnesses before trial great discretion 
must be used not to influencé them in the testimony they may 
give. Advice to a witness as to the proper way in which to 
give his answers to the questions that may be asked him in 
court is always wise. 

If a witness to an important fact is aged or very sick 
preparation should be made immediately after the action is 
brought to have his testimony taken in perpetuam. ‘This 
should be done, also, when a witness is a transient person, a 
sailor, or other individual having no fixed place of abode. 

It is generally advisible, before instituting legal proceedings 
to open negotiations with the opposing party, or his attorney, 
if he is known to have one. 


DEMAND. 


There are some cases where a legal demand must be made 
before a suitis brought. In all such instances it is competent 
for the party upon whom it should be made to waive it, 
expressly or impliedly. There are some cases where the 
plaintiff will not be required to make such demand, as where 
the adverse party has disabled himself from performing the 
request, if if were made, or where it has become impossible 
by the act of God, or where, for any reason, it would be a 
mere ceremony.! On and by whom, and the place and time, 
the demand is to be made must be rightly decided before it 
takes place. While the place where, and time when, the 
demand is made is generally unimportant, there are many 
cases where they are of the very essence of the demand. 
Where the demand is made by an agent, or the attorney, care 
should be taken to secure proper authority for the agent to 
act, as the adverse party has a right to reasonable evidence 
of such authority. 


1 Webster v. Coffin, 14 Mass. 196 (1817); Ayer v. Ayer, 16 Pick. 327 
(1835); Brigham v. Clark, 20 Pick. 43 (1838); Martin v. Fishing Insurance 
Co., 20 Pick. 389 (1839); Wild v. Skinner, 23 Pick. 251 (1839); Dill v. Ware- 
ham, 7 Met. 488 (1844); Turner v. Thayer, 8 Met. 550 (1844). 
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CHAPTER VIII. 


COMMENCEMENT OF ACTIONS. 


ALL civil actions must be commenced generally by a writ. 
There are three forms or kinds of original common writs, to 
wit: capias, trustee and replevin. There are a number of 
special writs, as audita querela, certiorari, dower, entry, error, 
habeas corpus, mandamus, personal replevin, prohibition, 
protection, reprisal, review and scire facias. The capias writ 
and proceedings under it will be treated first. It will be 
followed by the other common writs, and those by special 
writs. 


WRIT OF CAPIAS AND ATTACHMENT. 


At common law, all civil actions, except those founded on 
special writs, must be begun by original writs, and such is the 
general rule still. The Statute of 1784, c. 28, prescribed 
forms of writs, and they have been altered from time to time 
by successive changes in the law, expressly and by implication ; 
and the courts also have been obliged to make or sanction 
alterations or frame new writs, in order to execute the laws 
and prevent a failure of justice.! 

Writs must be in the name of the Commonwealth of 
Massachusetts, under the seal of the court from which they 
issue, bear teste of the first justice of the court to which they 
are returnable, who is not a party, and be signed by the clerk 
of such court ;? and in the case of a trial justice by himself, 
as he is the clerk of his court, though he signs as trial justice.’ 

1 Cooke v. Gibbs, 3 Mass. 193 (1807). 


2 Massachusetts constitution, Part 2, c. vI., art. 5. 
eR. L., 0. 167, § 15. 
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Writs are framed either to summon the defendant, with or 
without an order to attach his goods or estate, or to attach 
his goods or estate and, for want thereof, to take his body; 
or, in an action commenced by the trustee process, to attach 
his goods or estate in his own hands and also in the hands of 
the trustee. Original writs must be in the form heretofore 
established by law and by the usage and practice of the courts. 
If changes in their form are necessary in order to adapt them 
to changes in the law, or for any other sufficient reason, the 
courts may make such changes, subject to the final control of 
the supreme judicial court which may, by generalrule, regulate _ 
such changes in all the courts. 

The forms authorized by the court are not intended to be 
followed verbatim et literatim ; but if a writ vary materially 
from those outlines, the court may abate it of its own 
motion.? 

Blank writs are furnished by the clerk of the court to 
attorneys with the seal of the court and the signature of the 
clerk thereon, at the rate of five cents each, and by trial jus- 
tices for seventeen cents.* Capias writs include the separate 
summons. 

The original writ in all civil actions commenced before 
police and district courts and trial justices must be a summons. 
or a capias and attachment.! 

No writ can be abated for circumstantial errors or mistakes 
when the person and case may be rightly understood by the 
court, nor through defect or want of form only.> The appear- 
ance and answer of the defendant to the merits of the action 
cures all defects in the writ relative to the jurisdiction of the 
court.® 


1B. Ley 6. 167, °§:15. 

2 Chief-justice Parker, in Wood v. Ross, 11 Mass. 276 (1814). 
3 Chief-justice Parsons, in Cooke v. Gibbs, 3 Mass. 196 (1807). 
4 R. L., c. 204, § 6. 

5 R. L., c. 178, § 46. 

6 R. L., c. 178, § 118. 
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Form of Writ of Capias and Attachment. 


“There is no distinction in our statutes between a capias 
and writ of attachment; they are one writ with different 
powers, according to the will of him who uses them.””! 

The following is the form of the writ of capias and 
attachment, showing its double use :— 


COMMONWEALTH OF MASSACHUSETTS. 


EssEx, Ss. 

To the Sheriffs of our several Counties, or their Deputies 
[or, or any Constable of any City or Town within said 
Commonwealth, duly qualified to serve civil process in 

the premises | GREETING: 
We command you to attach the goods or estate [or, which were 
of John Smith, late of Salem, in said County of Essex, deceased, in 
the hands of Thomas Goodwin of said Salem, as he is administra- 
tor of the estate of said deceased, defendant*| of Thomas Goodwin 
of Salem, in said county of Hssex, defendant, to the value of one 
hundred dollars, and [or, for want thereof,to take the body of*} 
summon the said defendant (if he may be found in your precinct) 
[and him safely keep so that you have him*®|to appear before our 
Justices of our Superior Court at Salem, within said County of 
Essex [or, our Justice of our First District Court of Essex, to be 
holden at Salem, in said County of Essex, at nine o'clock in the 
forenoon ; or, me John Adams, Esquire, one of the Trial Justices 
within said county of Hssex*| on the first Monday of February, 
A. D. 1901 [or, on the second Saturday of February, A. D. 1901 ; 
or, at my dwelling house in Ipswich, in said county of Hssex, on 
Tuesday, the tenth day of February, A. D. 1901, at ten of the clock 
in the forenoon*]|, then and there, in our said court, to answer 


1 Chief-justice Parker, in Commonwealth v. Sumner, 5 Pick, 360 (1827). 

2 This is the form in the case of an action against an intestate estate. 

8 This is the capias, which is to be inserted, if the arrest of the defend- 
antis desired. But it should not be found in writs against parties privi- 
leged from arrest on mesne process, against estates of deceased persons, 
etc. The defendant can plead to have it inserted, if he wishes to waive 
the benefit of the exemption. Chief-justice Parsons, in Cooke v. Gibbs, 3 
Mass. 193 (1807). 

4 This form is to be used in a trial justice’s writ. 
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unto George Johnson of Rowley, in said county of Essex, plaintiff 
[who sues this action by John Scott of Rowley, in said County of 
Essex, the next friend of said George Johnson who is admitted by 
the court here to prosecute for the said George Johnson], in an 
action of contract [or, tort]. 

[Plaintiff's Declaration. 

And the plaintiff says that the defendant owes him fifty dollars 
for money lent by the plaintiff to the defendant.” ] 

To the damage of said plaintiff (as he says) the sum of one 
hundred dollars, which shall then and there be made to appear 
with other due damages. And have you there this writ with 
your doings therein. 

Witness, John Adams, Esquire [or, Justice of our said District 
Court ; or, Trial Justice], at Salem, aforesaid, the fifteenth day of 
January, in the year of our Lord one thousand nine hundred and 
one. . 

[SEAL. | Asa Gile, Clerk [or, Job Adam, Trial Justice]. 


By the italics it is readily seen what the difference is in 
form between the capias and attachment of property. The 
capias niust not be used in actions against executors and ad- 
ministrators, corporations, and in other cases in which goods 
and estate may be attached, but the defendant is not liable 
to arrest. In those cases the writ of attachment and origi- 
nal summons may be combined in one, requiring the officer 
to attach the goods and estate and summon the defendant.’ 


1 This form is used when the plaintiff is an infant. Trask v. Stone, 7 
Mass. 241 (1810); Guild v. Cranston, 8 Cush. 506 (1851). 

2 The declaration is required in but few writs. 

8 R. L., c. 167, § 17. Probably suits against a county, city, town, pre- 
cinct, parish, religious society, or school district, or against the proprie- 
tors of wharves, general fields, or real estate lying in common, should be 
begun by original summons, without a capias or order for attachment. 
R. L., ¢. 167, § 85; Joyner v. School District in Egremont, 3 Cush. 567 (1849). 

Suits in equity are begun by bill or petition witha writ of subpcna 
according to the usual course of proceedings in equity, or inserted in 
an original writ of summons or of summons and attachment, or by a 
declaration in an action of contract or tort, and may be with or with- 
out an order for the attachment of the property or arrest of the defen- 
dant. Such writs are required to be made returnable as ordinary writs 
are. R. L., c. 159, § 8. 
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By striking out both capias and order for attachment the 
writ becomes an original summons.! 

Direction to the Officer. A writ can be served only by 
the officer to whom it is directed. The:superior court writs 
are printed with direction to the sheriff and his deputies only. 
If it be desired that a writ should be served by a constable, 
a direction must be inserted ‘accordingly, and this may be 
done by the plaintiff or his attorney at any time before ser- 
vice.2 After proper service by a constable, of a writ not 
addressed to him, the writ, on motion, may be amended by 
adding a direction to the constable.’ 

Party Defendants. ‘The Christian names of natural per- — 
sons who are parties to actions should be stated if they are 
known; and the habit of using initials only cannot be toler- 
ated.# 

When the name of a defendant is not known to the plain- 
tiff, the writ may be issued against him by a fictitious name, 
and, if duly served, cannot be abated for that cause, but may 
be amended on such terms as the court deems reasonable.® 
John Doe and Richard Roe are the traditional fictitious 
names. But the writ must be actually served on the right 
party.® 

The description of a defendant in a writ in an action at 
law as “trustee ” is held to be surplusage, as judgments at 
law are against trustees as individuals.’ 

In suits against persons under guardianship the ward 
should be named as defendant in the writ, and not the 
guardian. This is because the estate of the ward never 
vests in the guardian.® 

1 R. L., c. 167, § 15. 

2 Brier v. Woodbury, 1 Pick. 862 (1823). 

8 Hearsey v. Bradbury, 9 Mass. 95 (1812). 

* Getchell v. Moran, 124 Mass. 404 (1878). 

6 R. L., c. 167, § 18. 

6 Fitzgerald v. Salentine, 10 Met. 436 (1845). 

7 Odd Fellows’ Hall Association v. McAllister, 153 Mass. 292 (1891). 


8 Rollins v. Marsh, 128 Mass. 116 (1880); Shepard v. Creamer, 160 Mass, 
496 (1894). 
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Where the estate of an intestate is sued, and the writ 
orders the attachment of the “goods and estate of A. B., 
administrator of the estate of C. D., deceased,” the admin- 
istrator will be held personally hable in the ‘action without 
an amendment of the writ.! 

Writs of attachment against executors or administrators, 
for debts due from the deceased testator or intestate, should 
be made to run only against the goods and estate of the 
deceased in their hands, and not against their bodies, goods, 
or estate ;? that is, to attach the goods and estate which were 
of the deceased in the hands of the executor or administrator. 

. Where a writ was brought by A. against three persons 
describing them as administrators of the estate of B., and 
the declaration alleged that the defendants, as administrators 
of the estate of B., owed the plaintiff a certain sum, accord- 
ing to an account annexed, which began, “ The estate of B. 
to A., debtor,” the evidence offered at the trial tending to 
show that the plaintiff rendered services beneficial to the 
estate, at the request of one of the defendants, after the 
decease of the intestate, and before the defendants’ appoint- 
ment; it was held that the plaintiff was not entitled to a 
ruling that the words in the writ and declaration designating 
the defendants as administrators were surplusage.® 

Partners are sued by their individual names as follows: 
‘¢ John Smith and Thomas Adams, both of Salem, in said 
county of Essex, copartners, doing business in Danvers, in 
said county of Essex, under the firm-name and style of 
‘John Smith and company.’” ‘The partners that comprised 
the firm when the cause of action arose are the ones to pro- 
ceed against, notwithstanding the fact that new partners have 
since come into the firm, or old partners have dissolved their 
connection with it. A surviving partner can bring an 
action for a claim due the firm. 


1 Manning v. Osgood, 151 Mass. 148 (1890). 


2 Rk. ., oc. 172, § 5. 
3 Yarrington v. Robinson, 141 Mass. 450 (1886). 
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Corporations are sued by their corporate name, as follows : 
“The Doliver Manufacturing Company, a corporation duly 
established under the laws of the commonwealth of Massa- 
chusetts, and having its place of business in Salem, in said 
county of Essex;” or, “The National Exchange Bank, a 
corporation duly established under the laws of the United 
States, and having its place of business in Salem, in said 
county of Essex.” In suits against towns, the form is usually 
“The inhabitants of the town of Danvers, in said county of 
Essex.” 

A defendant can be sued, although a suit has been brought 

and judgment obtained in another state, upon a joint note ~ 
having five makers, one of which he was, if he was not duly 
served with the process in the former action.! 
A writ and declaration having been amended by striking 
out the names of some of the defendants, it was held that 
the remaining defendant might take advantage by plea in 
abatement of the non-joinder of those whose names had been 
stricken out; and that he could take advantage of such non- 
joinder in no other way.? 

Tn an action of contract the non-joinder of defendants can 
be taken advantage of by abatement only.® 

“In order to maintain an action on a joint contract, 
whether the action is brought against one or against both of 
the joint contractors, it is necessary to prove the liability of 
both ; for if one only is or ever was lable, there is not a 
joint, but only a several liability, and a variance from the 
cause of action declared on. For example, if one joint con- 
tractor is sued alone, and does not plead in abatement the 
non-joinder of the other, and judgment is rendered against 
the one sued, it merges the cause of action against him, and 
(unless otherwise provided by statute), as the two are no 

1 Stone v. Wainwright, 147 Mass. 201 (1888). 
2 Bliss v. Bliss, 12 Met. 266 (1847). 
8 Shelton v. Banks, 10 Gray 401 (1858); Edler v. Thompson, 15 Gray 91 


(1859); Canfield v. Miller, 13 Gray 274 (1859); Kendall v. Weaver, 1 Allen 
277 (1861); Simonds v. Turner, 120 Mass. 328 (1876). 


184 -* MASSACHUSETTS PRACTICE. 


longer jointly lable, prevents a subsequent recovery against 
the other joint contractor.’ 

In actions of tort, arising not from a breach of contract but 
from positive malfeasance, if there are several wrong-doers, 
the act of all is the act of each, aad they are liable each by 
himself, or all together, or any number less than the whole, 
and one may be sued separately, or any number together- 
Judgment against one joint trespasser, without satisfaction, 
is no bar to an action against another. It follows that no 
advantage can be taken of the non-joinder of defendants in an 
action of tort. It is, also, held that two could not be sued 
together for slanderous words spoken, although, in written 
slander, the law allows all who openly or tacitly participated 
in the libel to be joined.? 

Party Plaintiffs. Representative plaintiffs, as administra- 
tors, executors, guardians and trustees, are described as 
folows: “John Smith of Salem, in said county of Essex, as 
he is administrator of the estate [or, executor of the will ; or, 
guardian ; or, trustee under the will] of Thomas Jones late of 
Danvers, in said county of Essex, deceased ;” ete. 

Infants are described as follows: ‘George Johnson of 
Rowley, in said county of Essex, plaintiff, who sues this 
action by John Scott of Cambridge, in our county of Middle- 
sex, the next friend of said George Johnson, who is admitted 
by the court here to prosecute for the said George Johnson.” 
This allegation is not traversable.2 The prochein ami, 
in theory at least, receives his appointment from the court 
and has sole control of the case so long as he is allowed by 
the court to retain the position. The infant has no power to 
prosecute or discontinue the suit during his minority. A 
settlement of an action, brought by an infant by his next 


1 Chief-justice Gray, in Cowley v. Patch, 120 Mass. 137 (1876); Kingsley 
v. Davis, 104 Mass. 178 (1870). 

2 Elliott v. Hayden, 104 Mass. 180 (1870). 

3 Trask v. Store, 7 Mass. 241 (1810); Guild v. Cranston, 8 Cush. 506 
(1851). 

4 Burnham v. Seaverns, 101 Mass. 360 (1869). 
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friend, which is made out of court and is not approved by the 
court, does not conclude the infant, and is not admissible in 
evidence for the defendant at the trial of the action, either in 
bar or upon the question of damages.1 

Corporations are described the same as when they are 
defendants, as above. 

Partners are described the sameas when they are defendants, 
as above. 

Non-joinder of plaintiffs in actions of tort can be taken 
advantage of by abatement only, but misjoinder of plaintiffs 
need not be so pleaded.” 

One of two persons jointly injured may alone maintain an 
action of tort for the injury, unless the non-joinder of the 
other is pleaded in abatement ; and, under the general issue, 
evidence of such non-joinder will not defeat the action but 
merely restrict the plaintiff to a recovery of a moiety of the 
damage.? 

The objection that the treasurer of the commonwealth has 
brought an action in his own name which should have been 
brought in the name of the commonwealth, may be taken by 
plea in abatement, or it may be raised at the trial, on the 
ground that the facts stated in the declaration are insufficient 
to maintain the action.‘ | 

Place of Return. Writs in the supreme judicial court and 
superior court may be made returnable to the same court in 
any other county, may run into any county, and must be 
executed and obeyed throughout the commonwealth.® 

An original writ issued by a police, district or municipal 
court may run throughout the county in which the court 


1 Tripp v. Gifford, 155 Mass. 108 (1891). 

2 Sherman v. Fall River Iron Works Co., 2 Allen 524 (1861); Bullock v. 
Hayward, 10 Allen 460 (1865); May v. Western Union Telegraph Co., 112 
Mass. 90 (1873). 

8 Putney v. Lapham, 10 Cush. 232 (1852). 

4 Gray v. Paxton, Quincy, 541 (1761); Oliver v. Colonial Gold Co., 11 
Allen 283 (1865). 

eR. L., 0. 167, § 19. 
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issuing it is held, and throughout the commonwealth for the 
purpose of attaching property. It may run into the county in 
which the defendant, or in which one of several co-defendants, 
lives for the purpose of service on him in an action against 
several defendants who live in different counties which is 
brought in the county in which one of them lives or in an 
action of summary process under the provisions of R. L., c. 
181, or in an action by the trustee process.! 

An original writ issued by a trial justice may run through- 
out the commonwealth for the purpose of attaching property, 
and it may run into the county in which the defendant lives 
for the purpose of service on him in an action of summary 
process under the provisions of R. L., ¢. 181, or in an action 
by the trustee process. If an attachment is made in a county 
other than that in which the writ is returnable, not more than 
one dollar and fifty cents is chargeable to or taxed against 
the defendant for the service of the writ.? 

Writs of trial justices are made returnable at their dwelling 
house or office, or other place specified in the writ. 

Time of Return. An original writ issued by the supreme 
judicial court or the superior court, if required to be served 
fourteen days before the return day must be made returnable 
at the election of the plaintiff at any return day which occurs 
after the expiration of fourteen days from, and within three 
months after, the date of the writ ; and, if required to be served 
thirty days before the return day must be made returnable at 
the election of the plaintiff at any return day which occurs 
after the expiration of thirty days from, and within three 
months after, the date of the writ.? 

The first Monday of every month is a return day in every 
county for writs, processes, notices to appear and citations in 
all actions, suits and other civil proceedings in the supreme 
judicial court and the superior court. Such writs, processes, 


1B. L., c. 167, § 22. 
2 R. L., c. 167, § 23. 
8 R. L., c. 167, § 21. 
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notices and citations may be made returnable, at the election 
of the party who takes out the same, at any return day within 
three months after the date thereof ; but said courts may make 
them returnable at other times. If they issue from the 
supreme judicial court for Dukes or Nantucket counties, 
they must be returnable in the county of Bristol. 

An original writ issued by an inferior court must be 
returnable not more than sixty days after its date.” 

Saturday of each week must be the return day for writs, 
proeesses, notices to appear and citations in all civil actions 
and proceedings in police, district and municipal courts; but 
said courts may make them returnable at other times.* 

An original writ which is issued by a trial justice must be 
returnable not more than sixty days after the date thereof,! 
and at any reasonable hour of the day named, which should 
be stated in the writ. ‘Trial justices have no regular court 
days ; and may make writs and other processes returnable on 
any week day. ‘The latter statement is true of the attorney 
who issues the writ. | 

A justice may alter the return day of a writ returnable 
before himself, after the writ has come into the hands of an 
officer and before service ;* and the same is true of an attorney. 

Form of Action. If an action is entitled in the writ one of 
tort, and the declaration only contains counts in tort, an amend- 
ment of the writ, whereby the words “ or contract ” are inserted 
after the word “ tort,” may be disregarded, on demurrer to the 
writ and declaration.® So the words “ with count in tort” in 
a writ, no such count appearing in the declaration, are mere 
surplusage.® 

Declaration. ‘The declaration in an action is, in theory, 
now, and at common law was actually, a part of the writ, being 


2K. L., c. 167, § 23. 

Seis tn, C. 167, § 22. 

motes 1, ©. 167, § 25. 

* Lapham v. Locke, 103 Mass. 555 (1870). 
5 Bishop v. Weber, 1389 Mass. 411 (1885). 
6 Ames v. Stevens, 120 Mass. 218 (1876). 
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inserted therein. The common counts were, before the passage 
of the practice act, in 1852, printed in the writ. The statutes 
now provide that in actions of contract and of tort, unless an 
arrest is made or vessels are attached in mesne process,! the 
writ need not contain the declaration.2. In real and mixed 
actions the writ must contain the declaration. At common 
law, the court held that it had no power to authorize the filing 
of a declaration after entry, by way of amendment, because 
there was nothing to amend by.* 

There is no objection to inserting the declaration when the 
cause of action is simple, and no further time is desired for its 
draft. 

When a declaration is inserted in the writ before service, 
no addition can be afterwards made to it, except by leave of 
court appearing on the record, or by written consent of the 
defendant.! 

If an attachment of property is made and the declaration 
and bill of particulars, when such bill is necessary, are not, 
inserted in the writ, the plaintiff or his attorney is required 
to furnish the defendant or his attorney a copy of them within 
three days after the same are demanded in writing of the 
plaintiff or his attorney.® 

In actions of contract and of tort brought in police, district, 
and municipal courts, and before trial justices, if the declara- 
tion is not inserted in the writ before service, the defendant 
is entitled, upon motion, as of right, to a continuance for at 
least seven days from the return day.® 

Ad damnum. The ad damnum, or amount of damages 
claimed in the writ, should be large enough to cover all damages 
that might reasonably be expected to be recovered in the 
action and all costs. 


1 R. L., 6.167, § 89. 

2 R. L., c. 178, § 9; Keenan v. Knight, 9 Allen 257 (1864). 
Keenan v. Knight, 9 Allen 257 (1864). 

Jones vy. Ilsley, 1 Allen 278 (1861). 

R. L., ¢. 178, § 10. 

R. L., c. 178, § 9. 
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In an action at law for damages for breach of a covenant 
of title in a deed of land, in which the plaintiff claimed to be 
entitled to recover for two undivided thirds of the value of 
the land, and was restrained by a bill in equity, on which bill 
it was decided that the plaintiff in the action at law was 
estopped to claim damages for more than one-sixth of the value 
of the land, it was held, that, although the ad damnum named 
in the writ was less than two-thirds of the value of the land, 
he was entitled to one-sixth of the entire value if this did not 
exceed the ad damnum.! 

Teste, ‘ ‘The name of the proper officer may be inserted 
after the writ has been issued by the clerk, a blank being left 
for that purpose ; or the name, if printed, may be erased, and 
another inserted by the party or his attorney ; and this being 
done before the service of the writ, itis considered as having 
issued with a proper teste, in pursuance of the consti- 
tution.” 

Writs issuing from police, district, and municipal courts 
must bear teste of the justice, or, from the municipal court of 
the city of Boston, of the chief justice, unless he is a party 
thereto or unless his office is vacant, and in such cases, they 
must bear teste of the senior special or associate justice.® 

The teste, however, is a mere matter of form, and may be 
supplied by amendment,‘ at any stage of the case.® 

A motion to dismiss an action because of interest in the 
magistrate before whom it was originally brought is in the 
nature of an exception to his jurisdiction and may be made 
on appeal at any stage of the case.® | 

Date. The importance of the date of a writ is in the fact 


1 Lucas v. Wilcox, 1385.Mass. T7 (1883). 

2 Justice Parker, in Ripley v. Warren, 2 Pick. 592 (1824). Massachusetts 
constitution, Part 2, c. vi., art. 5. 

8 R. L., c. 160, § 46. 

4 Austin v. Lamar Insurance Co., 108 Mass. 338 (1871). 

5 Nash v. Brophy, 18 Met. 476 (1847). 

6 Richardson v. Welcome, 6 Cush. 333 (1850). See Williams v. Robinson, 
6 Cush. 333 (1850); Hall v. Thayer, 105 Mass. 219 (1870). 


190 MASSACHUSETTS PRACTICE. 


that the date, ordinarily, is considered the time of the 
commencement of the action. ‘The date may be amended. 

Seal. Writs must be under seal,2 and if a court has 
adopted no seal, then a common-law seal must be used.? 
Trial justices must use a common-law seal. 

The seal is, however, a matter of form, and may be supplied 
by amendment. 

Signature of the Clerk. Writs must be signed by the 
clerk of the court by whom they are issued,? and trial justices 
must sign their own writs, as they keep their own records. 

It is immaterial whether a blank writ be signed by the 
clerk, swe manu, or his signature be affixed thereto by his 
order. That the clerk’s name was annexed by his order, 
before service, is presumed, and cannot be contested, except 
by plea in abatement filed at the proper time.® 

An assistant clerk may, in the absenee of the clerk, sign 
writs which the constitution requires to “be signed by the 
clerk of such court,” although, by the constitution, “clerks of 
the courts ” must be elected by the people.é 

A fae-simile of the signature of any clerk of any court in 
the commonwealth, imprinted by him upon any writ, 
summons, order of notice to appear, and order of attachment, 
except executions, has the same validity as his written signa- 
ture.® 

If there are two or more assistant clerks, it is not necessary 
for any of such clerks, when required to sign documents in 
their official capacities, to prefix to their official titles the 
words “ first,” *«second,” or other like designations of their 
respective positions.’ 3 


1 Parkman v. Crosby, 16 Pick. 297 (1835); Fay v. Hayden, 7 Gray 41 
(1856). 

2 Massachusetts constitution, Part 2, c. vi., art. 5;'R. L., c. 160, § 46. 

8 Stevens v. Ewer, 2 Met. 74 (1840); Hx parte Gladhill, 8 Met. 168 (1844). 

4 Austin v. Lamar Insurance Co., 108 Mass, 338 (1871). 
5 Jacobs v. Measures, 13 Gray 74 (1859). 
6 R. L., c. 165, § 20. 
7 R. L., c. 165, § 21. 
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The signature of the clerk is treated as a mere matter of 
form, and may be supplied by amendment.! 


Form of Summons. 


When goods or estate are attached on the writ of capias 
and attachment before mentioned, there must be, except in 
trustee process, a separate summons, to be served on the 
defendant after the attachment, and the service thereof is a 
sufficient service of the original summons.? 

The following is the form of such separate summons, which 
must resemble the writ in its statements :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essrx, ss. To Thomas Goodwin of Salem, in said county of 
Essex [or, as he is administrator of the estate of 
John Smith, late of Salem, in said county of Essex, 
deceased ; or, etc. ], GREETING : 


We command you, that you appear at our Superior court [or, 
etc. ], at Salem [or, etc.] within our county of Hssex aforesaid, on 
the first Monday [or, etc. ] of February A. D. 1901, then and there 
to answer unto George Johnson of Rowley,in said county of Essex, 
plaintiff [or, who, etc.], in an action of contract [or, tort]. 


[ Plaintiff's Declaration. 


And the plaintiff says that the defendant owes him fifty dollars 
for money lent by the plaintiff to the defendant. | 


_ Which action the said plaintiff has commenced against you, to 
be heard and tried at the said court ; and your goods or estate are 
attached to the value of one hundred dollars, for security to satisfy 
the judgment which the said plaintiff may recover upon the 
aforesaid trial. Fail not of appearance at your peril. 


1 Austin vy. Lamar Insurance Co., 108 Mass. 338 (1871). 

2 R. L., c. 167, § 16; Peabody v. Hamilton, 106 Mass. 217 (1870); Harring- 
ton v. Conolly, 116 Mass. 69 (1874); Wilbur v. Ripley, 124 Mass. 468 (1878). 

3 The summons follows the writ in this respect. 
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Witness, Joun ApaAms, Esquire [or, ete. ] at Salem, the fifteenth 
day of January, in the year of our Lord one thousand nine 
hundred and one. 


Frank Gilman, Clerk [or, ete. ]. 
From the office of 1 
J. Y. A. Beebe, 


Saugus, Mass. 


If the summons of a district-court writ does not state the 
hour of the day nor the place where the court is to be holden, 
the writ being served by summons, a judgment obtained by 
the plaintiff on the defendant’s default is valid until it is 
reversed.? 


INDORSEMENT OF WRITS FOR COSTS. 


Generally, one person can bring a suit against another, with- 
out being compelled to secure the defendant for his costs in 
advance, providing he should win. There are many cases, 
however, where an indorser is required. The aim of the law 
is to furnish security for the costs of the defendant within 
reach of the process of the court, etc.; and as the provision is 
for his benefit it is assumed that he may waive it if he please. 
So, when the indorsement is omitted the defendant must take 
advantage of the omission by plea in abatement, or motion to 
dismiss, filed within the time allowed for entering appearance, 
or he will be deemed to have waived the objection.? 

Every such indorser, in case of avoidance or inability of 
the plaintiff is liable to pay all costs which may be awarded 
against the plaintiff if an action therefor is commenced within 
one year after the original judgment. 


1 A place is provided here for the name and address of the attorney 
of the plaintiff for the knowledge and advantage of the defendant. 

2 Wood v. Payea, 138 Mass. 61 (1884). 

8 Whiting v. Hollister, 2 Mass. 102 (1806); Gilbert v. Nantucket Bank, 5 
Mass. 97 (1809); Carpenter v. Aldrich, 3 Met. 58 (1841). 

4 R. L., e. 175, § 39. 
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How the Indorsement is Made. 


Where Made. ‘The indorsement must be made on the 
back of the writ; but when the supreme judicial court orders a 
new indorser in an action originally begun in the superior 
court, an indorsement made on the office copy of the original 
writ filed in the supreme judicial court will be good without 
the indorsement of the original writ in the court below.! And 
the same is probably true of actions originally brought in a 
trial justice’s court, and carried, to the superior court by 
appeal. 

How Made. .The indorsement may. be stamped on the 
back of the writ as well as written with a pen.? 

Form of Indorsement. Ordinarily, the best form of an 
indorsement is when the words “Indorsed for costs” are 
subscribed by the indorser. There is no technical form, 
however; and anything that is an indorsement will in fact do, 
provided that the indorsement is made with the intention and 
for the purpose of assuming liability for the costs of the 
defendant. Doubt is, however, thrown upon any indorsement 
that does not indicate its purpose upon its face ; though it is 
open to explanation. Therefore, it is by all means advisable 
to make its purpose plain. 

A writ indorsed, “ Loring G. Robbins by Atty,” is not a 
good indorsement.® 

Any mode of signing that would bind the party to a bond 
or note is sufficient; as “J. E. Smith.’ 

If a person, not a party to the action, writes his name on 
the back of a writ, without adding the capacity in which he 
acts, he will be estopped from denying that he indorsed as 
the agent of the plaintiff. 

“ When the writ is actually indorsed by the attorney who 


1 Hartwell v. Hemmenway, 7 Pick. 117 (1828). 
2 Wheeler v. Lynde, 1 Allen 402 (1861). 

3 Robbins v. Hill, 12 Pick, 569 (1832). 

* Clark v. Paine, 11 Pick. 66 (1831). 

5 Gilbert v. Nantucket Bank, 5 Mass. 97 (1809). 
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issues it, being a regular attorney of the court from which it 
issues and to which it is returnable, and there is no other 
indorser, such attorney must be taken to be an indorser within 
the meaning of the statute, and bound to the responsibilities 
incident to that character.” So, if the attorney places his 
name under the words, “ Office of,” or, *‘ From the office of,” 
on the back of a writ in favor of an inhabitant of another 
state he is responsible as indorser for costs, it being a 
sufficient indorsement ; and he cannot set up, in defence to a 
scire facias to collect the costs from him, that in so doing he 
violated a rule of the court, prohibiting an attorney from 
becoming bail or surety in any civil suit or proceeding in 
which he is employed as such attorney.? 

The indorsement, “ John Andrews, by his attorney, Willard 
Phillips,” binds the attorney. So does “ A. B., attorney.’ 
An indorsement, “ Ebenezer Chadwick, by A. Peabody, his 
attorney,” binds the attorney and the plaintift.4 

In a suit by a corporation, a writ indorsed “ The Middlesex 
Turnpike Corporation, by Royal Makepeace,” bound Royal 
Makepeace personally.® 

Writs in actions on probate bonds must be indorsed by the 
party for the benefit of whom the suit is brought; and the 
indorsement must specially designate the character of the 
indorser, as heir, legatee, creditor, etc. If the indorsement 
is defective it can be amended.® 


When Indorsement is Required. 


Generally. An indorser may be required, when from any 
cause whatever it appears to the court reasonable ;’ but the 


1 Slate v. Ackley, 8 Cush. 98 (1851). 
2 Slate v. Ackley, 8 Cush. 98 (1851); Seagrave v. Erickson, 11 Cush. 89 
(1853); Morrill v. Lamson, 138 Mass. 115 (1884). 
8 Chapman v. Phillips, 8 Pick. 25 (1829). 
Chadwick v. Upton, 3 Pick. 442 (1826), i 
Middlesex Turnpike v. Tufts, 8 Mass. 266 (1811). 
Padelford v. Hall, 2 Mass. 149 (1808). 
Williams v. Hadley, 19 Pick. 379 (1837). 
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court will not, generally, require a resident plaintiff to furnish 
an indorser merely upon the ground of poverty, exercising 
the privilege only to prevent vexation or oppression.! 

The exercise of this authority is in the discretion of the 
court, and its judgment is final. In an action in which the 
plaintiff of record disclaimed the use of his name, and which 
was continued only upon the assumption that another was 
entitled to sue in the name of the plaintiff of record, it was 
held that an order for an indorser might be directed to such 
other person.? 

Assignees of Choses in Action. An assignee of a chose 
in action, when a writ is brought thereon by the assignor, 
with the assent of the assignee, need not, because he is such 
assignee, indorse the writ.’ 

Actions on Certain Official Bonds. In all actions on ad- 
ministration bonds, brought in the name of the judge of 
probate, the writ must be indorsed by the persons for whose 
benefit or at whose request the action is brought, or by their 
attorney ; and when the action is for the benefit of creditors 
or next of kin, a further indorsement is required, specifying 
that fact. In such cases, execution issues against the indorser 
for costs, and not against the judge, if the defendant prevails. 

In a suit upon a sheriff’s bond, an indorsement is required 
to be made by the person for whose benefit the suit is insti- 
tuted.® 

In an action brought in the name of an officer on a bond 
given to dissolve an attachment, the writ must have indorsed 
upon it, in addition to the usual indorsement the names of 
the creditors by whom the action is brought; and if judgment 
is rendered for the defendant, all whose names are so indorsed 

will be liable for costs.® 


1 Feneley v. Mahoney, 21 Pick. 212 (1889). 

2 Petitcler v. Willis, 99 Mass. 460 (1868). 

3 Coulter v. Haynes, 146 Mass. 458 (1888). 

* R. L., c. 149, § 26; Bennett v. Russell, 2 Allen 537 (1861). 
* R. L., c. 23, § 8. 

eR. L., c. 167, § 90. 
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Prochein ami. When an action is brought for an infant 
by his next friend, and one of them is not an inhabitant of 
the state, the question arises, relative to indorsement, which 
is the “plaintiff” contemplated by the statutes ; and on this 
matter there is considerable difference of opinion. Justice 
Wilde, while deciding that the prochein ami is not lable, as 
such, for costs, said: * In all cases, if the defendant doubts 
the ability of the infant to pay costs, the prochein ami may be 
compelled to indorse the writ, or to procure a sufficient 
indorser, or to become nonsuit.’? | 

Foreign Plaintiffs. Original writs, writs of audita que- 
rela, writs of scire facias by private persons on judgment 

or recognizance, writs of error in civil cases, writs of and 
- petitions for review, petitions for partition in the superior 
court, petitions to establish lens on buildings and land, 
petitions for certiorari or mandamus and bills in equity, in 
which the plaintiff is not an inhabitant of the commonwealth, 
must, before the entry thereof, be indorsed by a responsible 
person who is such inhabitant; but if one of the plaintiffs is 
such an inhabitant, the process need not be so indorsed.” 

Probate Cases in Supreme Judicial Court. Thesupreme 
judicial court may require an indorser or security for the 
payment of costs in a probate or insolvent case or proceeding 
pending therein.® 


Indorsement after Entry. 


If a plaintiff who is not an inhabitant of the commonwealth 
has, by accident, mistake or inadvertence, failed to have his 
writ, bill or petition indorsed as required above, the court 
may at any stage of the case, upon terms, allow him to procure 
an indorser with the same effect as if the writ, bill or petition 
had been indorsed before the entry thereof.* 


1 Bradford v. French, 110 Mass. 365 (1872). 
2 Rk. L., ¢. 173, § 39. 
8 R, L., c. 173, § 43. 
4R. L., c. 178, § 40. 
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The court may order the writ to be indorsed, or security 
given for costs at any time while the action is pending therein. 
The superior court, after a demurrer to a declaration has been 
sustained, and the plaintiff has thereupon appealed to the 
supreme judicial court, may order the plaintiff to furnish an 
indorser for costs, and, in default of his so doing, may order 
him nonsuited.1 

If a plaintiff fails to procure an indorser according to the 
order of the court, his action will be dismissed, and the 
defendant or other party will recover his costs.” 

Change of Residence of the Plaintiff. If, after the com- 
mencement of an action, the plaintiff removes from the 
commonwealth, the court, upon motion of any other party, 
must, and of its own motion may, require the plaintiff to 
procure a responsible indorsey.? 

In such case, the motion for an indorser must be rane at 
the first term after the fact comes to the knowledge of the 
defendant, although not at the first term after the occurrence. 

A defendant in bastardy process is not entitled to an indorser 
on removal of the complainant from the commonwealth.® 

Change of Residence of the Indorser. If an _ indorser 
removes from the commonwealth the court may require the 
plaintiff to procure a responsible indorser.® 

Substitution. The court may permit the name of the 
indorser to be stricken out and a new and responsible indorser 
to be substituted; but every such indorser is liable for costs 
from the commencement of the action.‘ 

If an indorser ceases to be responsible, the court may 
require the plaintiff to procure one who is responsible.® 


Joannes v. Underwood, 6 Allen 240 (1863). 

R. L., c. 178, § 44. 

R. L., c. 173, § 41; Oystead v. Shed, 8 Mass. 272 (1811). 

Smith v. Castles, 1 Gray 108 (1854). 

Woodman v. Jarvis, 12 Gray 190 (1858). 

R. L., c. 173, § 42. 

R. L., c. 178, § 45; Hartwell v. Hemmenway, 7 Pick. 117 (1828). 
R. L., ¢. 178, § 42; Ingraham v. Cook, Quincy, 4 (1762). 
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Substitution generally requires the consent of the defend- 
ant.} ' | 
The treasurer of the commonwealth may substitute himself 
as an indorser in an action upon a probate bond, brought for 
the benefit of his predecessor, and indorsed by him.? 


Liability of Indorser. 


The lability of the indorser of a writ is not discharged by 
the fact that the paintiff removed into the state, and was a 
resident here, at and before the termination of the suit. The 
right of a defendant to have an indorser furnished is not ex- 
clusively restricted to cases where the plaintiff is without the 
state. The only distinction is that, where the plaintiff is not 
an inhabitant of the state, the writ must be indorsed before 
entry by some sufficient person, who is an inhabitant of the 
state.® 

The statute provides that, “in case of avoidance or inability 
of the plaintiff,” the indorser “shall be liable to pay all costs 
awarded against the plaintiff, if the suit therefor is commenced 
within one year after the original judgment.! 

The indorser of an original writ is hable to the defendant 
for his costs, as well when the plaintiff becomes nonsuit, as 
when he fails on a trial of the merits.® 

An indorser of the original writ in an action is not respon- 
sible thereby for costs accruing on a writ of review in the 
same suit.® 


How an Indorser is Secured. 


If the writ is not indorsed as required by law, and any 


1 Ely v. Forward, 7 Mass. 25 (1810); Caldwell v. Lovett, 18 Mass. 422 
(1816). 
2 Paine v. Gill, 2 Mass. 136 (1806). 
8 Proprietors of Locks & Canals v. Reed, 8 Met. 146 (1844). 
4 See Ruggles v. Ives, 6 Mass. 494 (1810); Davis v. Whithead, 1 Allen 
276 (1861); Wixon v. Lapham, 5 Allen 206 (1862). 
5 Talbot v. Whiting, 10 Mass. 359 (18138). 
6 Kly v. Forward, 7 Mass. 25 (1810) 
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party desires an indorser, application must be made therefor 
to the court in which the action is pending by motion.! 


Liffect of Failure to Furnish an Indorser. 


If a plaintiff fails to procure an indorser according to the 
order of the court, his suit will be dismissed and the defend- 
ant or other party will recover his costs.? 


Proceedings to Enforce Lnability of Indorser. 


Form of Procedure. A writ of scire facias is the proper 
method of proceeding against an indorser for costs. 

Allegations. A writ of scire facias must aver that the 
plaintiff in the original action has avoided or is unable to pay 
the costs ;? and that the judgment for costs has not been 
satisfied4 The latter allegation is sufficiently stated by 
avering that the necessary measures (specifying them), have 
been taken, and they have proved unavailing.* 

A misnomer of the indorser in the writ of scire facias may 
be corrected by the supreme judicial court, such a writ being 
regarded as a judicial writ, and thus the case is one in which 
it was competent for the court to look at the record upon 
which it was founded, the misrecital being considered a 
misprision of the clerk.‘ 

It is not necessary to allege that the indorser signed as 
agent or attorney, as whoever indorses, not being the plaintiff, 
is presumed to indorse as agent or attorney.* Nor, that the 
original writ was indorsed before service, because the allega- 
tion that it was indorsed imports an indorsement conformably 
to the statute before service. Nor, that, on the avoidance of 
the plaintiff in the original writ, the indorser became lable, 
as that is an inference of law.t Nor, that by force of any law 
of the commonwealth the indorser became liable, the statute 


R. L., c. 178, § 41; Coulter v. Haynes, 146 Mass. 458 (1888). 
Peels, c. 178, § 44. 

Ruggles v. lves, 6 Mass. 494 (1810). 

M’ Gee v. Barber, 14 Pick. 212 (1833). 
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being a general law, and the liability being merely an inference 
of law.’ Nor, that the judgment against the plaintiff in the 
origina laction has not been reversed. 

Evidence. An action to charge an indorser may be main- 
tained by proof that the plaintiff in the original suit has 
not been within this commonwealth since the indorsement 
was made, and that the officer to whom the execution for 
costs was committed could find no property belonging to him 
within his precinct.? Pat 

It is not necessary, in order to prove the inability of the 
original plaintiff to pay the costs of his action, to show that 
he was arrested and committed on the execution for costs. 
The return of the officer, on the execution, that he made 
diligent search for property of the plaintiff and could find 
none, and that he did not arrest him, because he had taken 
the benefit of the United States bankruptcy act, is admissi- 
ble in evidence. If, in addition to such return, it is shown 
that the proceedings in bankruptcy were instituted against 
the plaintiff before the issuing of the execution against him, 
and that his property was afterwards assigned under the 
bankruptcy law, the evidence is sufficient to prove his ina- 
bility to pay the costs.® 

Neither a prior arrest of the plaintiff in the original action 
on the execution, nor a return of the execution into the 
clerk’s office, need be proved.t 

Taxation of Costs. An indorser cannot defend by showing 
that the original defendant fraudulently procured the allow- 
ance by the clerk of various sums to which he was not 
lawfully entitled.® 


1 M’Gee v. Burber, 14 Pick. 212 (1838). 

2 Wixon v. Lapham, 5 Allen 206 (1862). 

8 Locks & Canals v. Reed, 8 Met. 146 (1844). 
+ Davis v. Whithead, 1 Allen 276 (1861). 

5 Sherburne v. Shepard, 142 Mass. 141 (1886). 
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GOOAPTER EX. 


SERVICE OF THE WRIT. 


Ir the writ requires the officer to attach the goods or estate 
of the defendant and for want thereof to take his body, the 
plaintiff or his attorney may by written or verbal directions 
request the officer to serve it by an attachment of goods or 
estate or by the arrest of the defendant, if such arrest is 
authorized, and the officer must serve the writ according to 
such directions.! 


BY WHOM SERVED. 


Writs are served by sheriffs and their deputies or by 
constables, providing the latter have been specially authorized 
to serve civil process. It is the duty of sheriffs and their 
deputies, acting within their respective counties, to serve and 
execute all writs and precepts lawfully issued to them.? The 
direction to them need not be by name, but by the designation 
of the office, as, for example, “To the sheriff of said county 
of Essex, or his deputies; ” or, ‘‘ To the sheriffs of our several 
counties, or their deputies.” Sheriffs and their deputies can 
serve process anywhere within their respective counties, but 
have no authority in other parts of the commonwealth. 

A constable who has given bond to the city or town for 
which he has been appointed or chosen in a sum of not less 

than one thousand dollars, with sureties, duly approved, 


1 R. L., c. 167, § 26. An officer who receives directions to do the best 
he can, ‘‘and that the creditor will take no advantage,’’ is not liable 
for not arresting the body of the defendant, if such omission does no 
damage to the plaintiff. Walker v. Haskell, 11 Mass. 177.(1814). 

eit. L., ©. 23,°§,12; c. 167, § 81. 
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and filed the same with the city or town clerk, may, with- 
in his municipality, serve any writ or other process in a 
personal action in which the damages are not laid ata greater 
sum than two hundred dollars, and in replevin in which the 
subject matter does not exceed in value two hundred dollars, 
and any writ or other process under the provisions of R. L., e. 
181. By filing such a bond of not less than three thousand 
dollars they can serve process as high as three hundred dollars.! 
They have no authority outside of the city or town in which 
they were appointed or elected ; and no process can be served 
by them in any event unless the service can be completed 
within their city or town.!. They may, however, convey pris- 
oners and property in their custody by virtue of such process 
beyond the limits of their city or town, either to the justice 
who issued the process or to the jail or house of correction of 
his county. The writ must be addressed to the constable, or 
he has no authority to serve the process. The direction need 
be only general, as, “ To any constable of the city of Newton 
> or, “To any constable in 
any city or town within said county of Berkshire, qualified to 


qualified to serve civil process ;’ 


serve civil process ; ” or, To any constable in any city or town 
in our several counties, qualified to serve civil process.” 

Sheriffs may execute precepts in their hands at the time of 
their removal from office ; and upon a vacancy in the office of 
sheriff, every deputy sheriff in office, having a writ or pre- 
cept in his hands has the same authority to serve, execute, 
and return the same, as if the sheriff had continued in office.® 
In fact, it is a general rule of the common law that, when an 
officer has once commenced the service of a process, he is 
entitled and even bound to proceed to its completion, although 
he may have been removed from or gone out of office. 


1 R. L., c. 25, §§ 88, 89; c. 26, $2. For remedy against such constables, 
) 
3 Rk, Tes C. 


4 Welch v. Joy, 13 Pick. 477 (1833); Capen v. Doty, 15 Allen 262 (1866); 
O’ Brien v. Annis, 120 Mass. 143 (1876). 
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A writ or other precept in which a sheriff is a party must 
be served or executed by the sheriff or a deputy sheriff of an 
adjoining county.! 

Sheriffs, deputy sheriffs, and constables may serve, by copy 
by them attested, all demands, notices, and citations, and their 
returns of such service, as well as of writs, are prima facie 
evidence.? | 

The right of an officer to charge for the service of legal 
process is found only in the statutes, and is limited by their 
provisions.? 

Responsibility of Sheriff. [or any neglect of duty by a 
deputy sheriff, the party being injured thereby can sue either 
the sheriff or deputy as he elects. In law, the sheriff and 
his deputies are considered as one person ; and any act of a 
deputy in the duties of his office as enjoined on him by law 
(the rule being limited to those duties) is the act of the 
sheriff.6 That is, the act complained of must have been done 
“ under color or by virtue of his office,” alone.® 

In an action against the sheriff, in such a case, the form of 
the plea is, that the deputy (not the sheriff) is not guilty or 
does not owe; and the verdict follows this plea.? He can give 
in defence only what the deputy can give in evidence as if 
he were the defendant. They are not to be considered as 
joint trespassers, to make them sued jointly.® If the deputy 
is sued, one cannot subsequently sue the sheriff. 


Seite dig ©. 20, § 16. 

Seta GO, 25. 5 13: c.'25, § 01. 

3 Rogers & Co. v. Simmons, 155 Mass. 259 (1892). 

* Draper v. Arnold, 12 Mass. 449 (1815). 

® Grinnell v. Phillips, 1 Mass. 530 (1805); Marshall v. Hosmer, 4 Mass. 60 
(1808); Watson v. Todd, 5 Mass. 271 (1809); Campbell v. Phelps, 17 Mass. 
244 (1821); New Hampshire Savings Bank v. Varnum, 1 Met. 34 (1840); 
Mansfield v. Sumner, 6 Met. 94 (1843). See, also, Larned v. Allen, 13 Mass. 
295 (1816); Lawrence v. Rice, 12 Met. 527 (1847); and First Ward Bank v. 
Thomas, 125 Mass. 278 (1878). 

56 Knowlton v. Bartlett, 1 Pick. 271 (1822). 

7 Tyler v.Ulmer, 12 Mass. 163(1815); Todd v. Bradford, 17 Mass.567(1822). 

8 Gardner v. Hosmer, 6 Mass. 325 (1810). 

® Campbell v. Phelps, 1 Pick. 62 (1822). 
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A sheriff is not lable for the services of a person employed 
by his deputy to keep property attached by the latter.1 

A sheriff is responsible for money actually received by his 
deputy upon process committed to the deputy officially for 
service, although void on its face.? 

If a deputy sheriff, who, on receiving a writ for service, 
has been authorized by the plaintiff to settle the suit by 
receiving an order on a particular person, receive the amount 
of the claim in money of the defendant, and does not pay it 
to the plaintiff, nor serve the writ, the sheriff is answerable 
for his default. 

No action lies against a sheriff upon a judgment recovered 
against his deputy.4 

Want of Authority in Officer. A person who, i false 
representations that he is qualified to serve civil process, 
induces another to commit a writ to him for service, is not 
liable to an action for neglecting to serve it.® 


WHEN SERVED. 


An original writ issued by the supreme judicial court or 
the superior court must be served fourteen days at least be- 
fore the return day, and an original writ issued by a police, 
district or municipal court or trial justice not less than seven 
nor more than sixty days before the return day.® 

If a defendant, except in trustee process, is summoned 
out of the county in which he resides or has his usual place 
of business, the writ must be served on such party at least 
fourteen days before the return day.® 

The writ in an action against a county, city, town, parish 
or religious society, or against proprietors of wharves, gen- 


1 Dooley v. Root, 13 Gray 303 (1859). 

2 Williamstown v. Willis, 15 Gray 427 (1860). 
3 Hammond v. Root, 15 Gray 516 (1860). 

4 Pervear vy. Kimball, 8 Allen 199 (1864). 

5 Whitney v. Blanchard, 2 Gray 208 (1854). 

6 R. L., c. 167, § 27 
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eral fields or real estate lying in common, must be served 
thirty days at least before the return day.! 

In computing the time of service before the return day, 
the day of service is included ;? and for periods of less than 
ten days Sundays are excluded. 


WHO IS LIABLE FOR THE COSTS OF SERVICE. 


An attorney who employs an officer to serve a writ and ~ 
gives him directions therefor renders himself liable for the 
officer’s fees for such service and for all disbursements made 
by the officer in the ordinary course of the business entrusted 
to him. Reasonable notice must be given to the attorney of 
liabilities incurred, however ; as, for instance, for the storage 
of personal property attached. The statement in the return 
that property has been attached is not sufficient notice, of 
itself, to make the attorney lable for storage charges. The 
plaintiff is responsible if he gives direction therefor.® 


SIMPLE SERVICE. 


Simple service is a service of the summons only, without 
arrest or actual attachment. It is made when the direction 
in the writ is to summon only, or when there is an order of 
attachment, but no direction is given by the attorney to the 
officer to atta¢h. In the latter case, as the officer is bound 
to make a full service of the writ, he makes a formal return 
of attachment by saying that he has attached a chip as the 
property of the defendant, and then summoned the defend- 
ant, etc. A chip is the traditional object alleged to have 
been attached in such cases. Such return of attachment is, 
of course, simply fictitious, being done to comply with the 
necessity of a complete service. | 


Pee 2,0, 107, § 28. 
2 Butler v. Fessenden, 12 Cush. 78 (1853). 
8 Tarbell v. Dickinson, 3 Cush. 345 (1849). 
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How Served. 


A separate summons which is served after an attachment 
of property, either actual or nominal, must be served by 
delivering it to the defendant, or by leaving it for him as 
hereinafter stated; and an original summons without an 
attachment by reading it to the defendant, by delivering to 
him a copy thereof attested by the officer who serves it, or 
by leaving such copy for him as stated below.? 

If the summons is not served personally on the defendant, 
the original or a copy, as the case may be, must be left at his 
last and usual place of abode, if he has any within the com- 
monwealth known to the officer. If he has none, it must be 
left with his tenant, agent or attorney, if he has any within 
the commonwealth known to the officer. If he has no such 
last and usual place of abode, and no tenant, agent or attor- 
ney, no service on him is required except,* 

First. If an absent defendant whose property has been 
attached is sued with another or others on a joint contract, 
and he has no such last and usual place of abode, and no 
tenant, agent or attorney, within the commonwealth, the 
summons for him must be left with one of the co-defendants, 
if there is any within the commonwealth.® 

Second. If the tenant in a real action is out of the com- 
monwealth and has no last and usual place of abode here 
known to the demandant, the summons or an attested copy 
must, in addition to any other service required, be left for 
him with the tenant or occupant, if any, of the land de- 


1 For service upon absent defendants, see below. 

2 Rk. L., c. 167, § 29. A writ of dower, made in the form of a writ of 
summons and attachment, may be served by a nominal attachment of 
the goods or estate of the tenant, and delivering a summons to him. 
Harrington v. Conolly, 116 Mass. 69 (1874). 

3 If the writ is not so served, it may be abated, or judgment will be 
reversed on a writ of error. Wright v. Oakley, 5 Met. 400 (1843); Tilden 
v. Johnson, 6 Cush, 354 (1850). 

4 R. L., ¢. 167, § 31. The writ must be served as here directed. Leon- 
ard v. Bryant, 2 Cush. 32 (1848). 
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manded; otherwise it must be left in a conspicuous place on 
the land. 

Third. If the defendant is out of the commonwealth, or 
if his residence is not known to the officer, and no personal 
service is made on him, he is, in addition to the service 
herein prescribed, entitled to further notice of the action 
as provided in R. L., ¢. 170.2 

An officer’s return, showing an attachment of property, 
and the service of a summons on the defendant, by leaving it 
“at his last and usual place of abode known to me as such 
in said Boston,” is sufficient to support a judgment ;? but 
leaving a summons at the defendant’s last and usual place of 
‘abode in the town of his temporary residence, and not in the 
place of his domicil, is not sufficient. A return that the 
officer, “ being unable to find the defendant at his last and 
usual place of abode,” summoned him to appear and answer 
by leaving with one Jones Stillman, “ agent of said defendant, 
a summons of this writ, and he accepted the same as said 
agent,” does not show a valid service upon the defendant.® 

Leaving a summons in the berth of a defendant in a vessel 
in which he has taken passage and lies concealed, is no service.® 
But service in a personal action of a transitory nature against 
a citizen of another state, made on board a foreign vessel 
just arrived from a foreign port and not yet moored, is legal.’ 

When one was sued by a wrong name, and the summons 
was left at a boarding-house where he lived, as being his last 
and usual place of abode, the service was held to be insuffi- 
cient. ‘The mere fact that the summons is left under the 
same roof where a person lives does not make it a service 
at his last and usual place of abode.® 

1 R. L., c. 167, § 33. 

2 BR L., c. 167, § 34. 

3 Jones v. Walker, 15 Gray 343 (1860). 

* Ames v. Winsor, 19 Pick. 247 (1837). 

5 Fall River v. Riley, 140 Mass. 488 (1886). 

5 Craig v. Gisborne, 138 Gray 270 (1859). 


Peabody v. Hamilton, 106 Mass. 217 (1870). 
Fitzgerald v. Salentine, 10 Met. 436 (1845). 
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Where a writ described one of the defendants, on whom 
no service was made, as of a certain county, the return of 
the proper officer of the county in which he is described in 
the writ, that he had no last and usual place of abode within 
such county, is sufficient. It is not necessary that a similar 
return be made in every county.! 

Service of process upon foreign corporations doing busi- 
ness in this commonwealth must be made upon the commis- 
sioner of corporations here. 

In an action against a county, the summons must He served 
by leaving an attested copy thereof with the county treasurer 
and with one of the county commissioners, or one of the officers 
who by law exercise the powers of county commissioners. Inan 
action against a city, town, parish or religious society, or against 
the proprietors of wharves, general fields or real estate lying in 
common, the summons must be served by leaving an attested 
copy thereof with the treasurer of the corporation or of the 
proprietors, and another like copy with the mayor, clerk or 
one of the aldermen of the city, or with one of the selectmen 
of the town, or with one of the assessors or standing commit- 
tee of the parish or religious society, or with one of the 
proprietors of such land or other estate, as the case may be; 
and if no such treasurer is found within the county, the copy 
must be left with one of the other officers before mentioned, 
_ or with one of said proprietors; and if there are no such officers, 
the copy must be left with one of the inhabitants of the county, 
city or town, or with one of the members of the corporation.” 

In an action against a corporation not mentioned above, the 
summons must be served by leaving the original or copy, as 
the case may be, with the clerk, cashier, secretary, agent or 
any other officer who has charge of its business; and if no 
such officer is found within the county, the summons may be 
served onany member of the corporation.’ It is notasufficient 


Call v. Hagger, 8 Mass. 423 (1812). 
Re" Eas Orta 00, 
R. L., ¢- 187, § 36. 
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od 


service of a writ against a corporation to serve the same upon 
the plaintiff as president of the corporation; and a default, 
which has been entered in an action in which the writ was 
thus served, will be stricken off by the court, of its own 
motion, whenever the facts are brought to its attention.1 

A writ of original summons or subpcena issued in a suit 
in equity must be served the same number of days before the 
return day and in the same manner as an original writ in an 
action at law in the same court.? | 

When all the defendants reside in this commonwealth, but 
some are not served with process, the action may proceed, 
and judgment be rendered against the others, if the objection 
is not taken in abatement.® 


Return of the Officer. 


The return of the officer showing what he has done in the 
service of the writ is made upon its back. 

The following is a form of the return of the service of a 
simple summons :— 


EssEx, 8s. Salem, December 10, A. D. 1900. 
By virtue of this writ, I this day summoned the said John 
Smith, defendant, within named, to appear and answer at court, as 
within directed, by giving him in hand [or, leaving at his last and 
usual place of abode, or, with his tenant [or, agent; or, attorney ], 
he having no last and usual place of abode within said common- 
wealth known to me| a summons to this writ [or, in the case of 
an original summons, by reading it to him ; or, by delivering to 
him a copy thereof attested by myself ; or, by leaving a copy thereof 
attested by myself at his last and usual place of abode, or, with his 
tenant [or,agent; or, attorney], having no last and usual place of 
abode within said commonwealth known to me; or, by leaving it 
with Thomas Adams, one of the defendants within named, said John 
Smith having no last and usual place of abode in the commonwealth 


1 Buck v. Ashuelot Manufacturing Co., 4 Allen 357 (1862). 

eeteds., C. 167, § 37. 

3 Russell vy. Allen, 8 Mass, 425, note (1787); Call v. Hagger, 8 Mass. 423 
(1812). 
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known to me ; or, in the case of a real action, by leaving it for him 
with the tenant or occupant of the land demanded within ; or, by 
leaving it in a conspicuous place on the land demanded within, 
there being no tenant or occupant of said land ; or, in case no 
service is made, the within named John Smith, defendant, not 
being known to me, having no last and usual piace of abode in said 
commonwealth known to me, and no tenant, agent or attorney with- 
in the commonwealth known to me, I return this writ without 
service ]. ; 


Copy, é : : $1.00 
Travel to court, ; . .40 
Service on defendant, . .50 
Use of carriage, 4 miles, 2.00 





$3.90 
Adam Meek, 


Deputy Sheriff. 


I certify that the expenses, taxed in my return on this writ, have been 
incurred and that the same are reasonable. 
Adam Meek, 
Deputy Sheriff. 
Sworn to before me, Dec. 10, A. D. 1900. 
Henry West, 
Justice of the Peace. 


I hereby certify that it was necessary to use a horse and carriage in 
the service of this writ, and that I actually used the same four miles. 
Adam Meek, 
Deputy Sheriff. 


The return of an officer on a writ, that the defendant 
therein has no last and usual place of abode within his 
precinct is to be understood only as a return that no such last 
and usual place of abode is known to the officer; and the 
defendant may show notwithstanding, by evidence, that he 
has such last and usual place of abode, in order to abate the 
writ, or to reverse a judgment thereon by writ of error.? 

So, if an officer returns service made at the party’s last 
usual place of abode known to the officer, it may be shown 


1 Tilden v. Johnson, 6 Cush, 354 (1850). 
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by parol that the party’s last usual abode was in fact else- 
where.! 

The return of an officer who served the writ in an action 
which states that the officer, “being unable to find the 
defendant at his last and usual place of abode,” summoned 
him to appear and answer by leaving with one M., “ agent of 
said defendant, a summons of this writ, and he accepted the 
same as said agent,” does not show a valid service.” 

A return that a copy of the writ was given to the defend- 
ant at a place out of the officer’s precinct is extra-official, 
and no evidence of notice to the defendant.® 

In a return of service by a constable, if no place of service 
is named, the presumption is, prima facie, that it was within 
his precinct.4 


SERVICE BY ARREST. 


As has been already stated, original writs may be framed 
to run against the body of a defendant, as well as against his 
goods and estate; but no person can be arrested on mesne 
process in a civil action for slander or libel, and no woman 
except for tort.° 

No person can be arrested on mesne process in an action 
of contract, unless the plaintiff or a person in his behalf, 
makes affidavit and proves to the satisfaction of a 
justice of a police, district, or municipal court, a mas- 
ter in chancery, a trial justice, or, except in the county 
of Suffolk, a justice of the peace, First, That he has a good 
cause of action and reasonable expectation of recovering a 
sum amounting to twenty dollars exclusive of costs which 
have accrued in any former action; Second, That he believes 
and has reason to believe that the defendant has property, 
not exempt from being taken on execution, which he does 


1 Smith v. Randall, 1 Allen 456 (1861). 

2 Fall River v. Riley, 140 Mass. 488 (1886). 
3 Arnold vy. Tourtellot, 13 Pick. 172 (1832). 
* Richardson v. Smith, 1 Allen 541 (1861). 
Ser. 1.5 ©.,168, §.3. 
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not intend to apply to the payment of the plaintiffs claim ; 
and, Third, That he believes and has reason to believe that 
the defendant intends to leave the commonwealth, so that 
execution, if obtained, cannot be served upon him; or, in- 
stead of the second and third, that the defendant is an attor- 
ney at law, or a person, member of a firm, agency or associa- 
tion engaged in the business of collecting money, that the 
debt sought to be recovered is for money collected by the 
defendant for the plaintiff, and that the defendant unreason- 
ably neglects to pay the same to the plaintiff. Such affidavit 
and the certificate of the magistrate that he is satisfied it is 
true must be annexed to the writ.! 

A person cannot be arrested on mesne process in an action 
of tort unless the plaintiff or a person in his behalf makes 
oath to the satisfaction of a justice of a police, district or 
municipal court, a master in chancery, a trial justice, or, ex- 
cept in the county of Suffolk, a justice of the peace, that he 
believes and has reason to believe that he has a good cause 
of action against the defendant, that he has reasonable ex- 
pectation of recovering an amount equal, at least, to one- 
third of the damages claimed in the writ, and that he believes 
and has reason to believe that the defendant intends to leave 
the commonwealth, so that execution, if obtained, cannot be 
served upon him; and such affidavit, with a certificate of the 
magistrate that he is satisfied it is true, must be annexed to 
the writ.? 


What Persons are not liable to Arrest. 


United States senators and members of the house of rep- 
resentatives, in all cases, except treason, felony, and breach 
- of the peace, are “privileged from arrest during their at- 
tendance at the session of their respective houses, and in 
going to and returning from the same.’ 


1R. L., Cc. 168, § u 
2k. L., c. 168, § 2. 
8 United States constitution, Art. I., § 6. 
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Members of the senate and house of representatives of 
Massachusetts are exempted from lability to be arrested or 
held to bail on mesne process, during their going to, return- 
ing from, or attending the legislature ;! but the privilege ends 
with their membership.” 

Parties and witnesses attending in good faith any legal 
tribunal, whether a court of record or not, having power to 
pass upon the rights of persons attending, are privileged from 
arrest on civil process during their attendance and for a 
reasonable time in going and returning, whether they are 
residents of this state or come from abroad, whether they 
attend on summons or voluntarily, and whether they have or 
have not obtained writs of protection.® 

The creditor of a deceased person is privileged from arrest, 
on civil process, while attending a meeting of commissioners 
for the purpose of proving his claim against the estate.* 

The exemption of a party returning from court is to be 
allowed with reasonable indulgence ; but a deviation, to attend 
the funeral of'a son, forfeits the protection.® 

An inhabitant of another state. who comes into this com- 
monwealth solely for the purpose of attending court as a wit- 
ness, is privileged from arrest on civil process, although he 
was not summoned, nor had obtained a writ of protection. 

The exemption of parties, etc., to actions attending court 
is a personal privilege, which, if the party waive, and submit 
to the custody of the officer, does not make the imprisonment 
illegal, as made without authority.’ 

A juror, party, or witness, whose duty brings him to 


1 Massachusetts constitution, Part 2, c. 1, § 3, arts. 10, 11. 

2 Hiss v. Bartlett, 3 Gray 468 (1855). 

3 Ex parte M’ Neil, 6 Mass. 245 (1810); Thompson’s case, 122 Mass. 428 
(1877). ‘ 

* Woodv. Neale, 5 Gray 538 (1855). 

5 Chaffee v. Jones, 19 Pick. 260 (1837). 

6 May v. Shumway, 16 Gray 86 (1860); contra, Ex parte M’ Neil, 6 Mass. 
264 (1810). 

7 Brown v. Getchell, 11 Mass. 11 (1814). 
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court, if arrested on civil process, either ewndo morando, aut 
redeundo, will be discharged by the court upon motion.! 

An infant is not liable to arrest for debt upon a civil pro- 
cess.” 

A debtor who has been imprisoned on execution, and has 
taken the poor debtor’s oath, and been discharged, cannot be 
arrested on mesne process in a suit upon the former judg- 
ment.? 

No officer or soldier of the state militia.can be arrested on 
civil process while going to, remaining at, or returning from, 
a place where he is ordered to attend for election of officers 
or military duty.* 

No seaman or mariner, who has shipped or entered into a 
contract for a voyage from a port in this commonwealth, is 
liable to arrest on mesne process on account of a debt to a 
landlord or boarding-house keeper.? 

A sheriff cannot be arrested upon mesne process in a civil 
action.® 


The Writ. 


Capias. ‘he writ must contain the capias form, or order 
to arrest the body of the defendant, as shown on page 179. 

Declaration. ‘The writ must also contain the declaration 
in the action, in order that the defendant may have preliminary 
notice of the demand.’ 

Certificate. There must, also, be annexed to the writ a 
certificate establishing the facts necessary to and authorizing 
the arrest. Application may be made to a justice of any 
court of record, a master in chancery or, except in the county 


1 Ex parte M’ Neil, 3 Mass. 288 (1807); Ex parte M’ Neil, 6 Mass. -245 
(1810). 
2 Cassier’s case, 188 Mass. 458 (1885). 
3 Willington v. Stearns, 1 Pick. 497 (1823). 
4 R. L., c. 16, § 174. 
§ R. L., ¢.:66,-§ 4. 
© RE 23, S10, 
7 Brigham v. Este, 2 Pick. 420 (1824). 
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of Suffolk, a trial justice or justice of the peace ;! and his 
certificate will be good in any county where the writ can be 
legally served. In selecting the magistrate, no regard need 
be had to the residence or place of business of the defendant, 
or to the place where the arrest is to be made.2 The certifi- 
cate includes an affidavit establishing the facts. 

The following forms of the affidavit and certificate are 
commonly used in actions of contract :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss:, May. 10, AV D. 1907. 


I, John Smith, [or, James Jones, in behalf of] the plaintiff 
named in the annexed writ, do on oath declare that I [or, he] 
have [or, has] a good cause of action against the defendant [or 
if there are two defendants and only one is desired to be placed 
under arrest, add his name: William Whittle] named in said writ, 
and reasonable expectation of recovering a sum amounting to 
twenty dollars exclusive of all costs which have accrued in any 
former action, and that* I believe and have reason to believe that 
the said defendant, William Whittle, has property not exempt 
from being taken on execution, which he does not intend to apply 
to the payment of the plaintiff’s claim, and that I believe and 
have reason to believe that he intends to leave the state, so that 
execution, if obtained, cannot be served upon him [or, if the 
defendant is an attorney at law, or a person, member of a firm, 
agency or association engaged in the business of collecting money, 
in place of what follows the asterisk (*) above, write: the 
defendant is an attorney at law [or, a person; or, a member of a 
jirm; or, a member of an agency; or, member of an association, 
engaged in the business of collecting money], that the debt sought to 
- be recovered is for money collected by the defendant for the plaintiff 
and that the defendant unreasonably neglects to pay the same to the 


plaintiff |. } 
John Smith. 


Bites, ©. 168, § 1: 
2 Francis vy. Howard, 115 Mass. 236 (1874). 
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COMMONWEALTH OF MASSACHUSETIS. 


Essex, ss., May 10, A. D. 1901. 
Personally appeared the above named John Smith, before me, 
and made oath to the truth of the above affidavit by him sub- 
scribed ; and I certify that it has been proved to my satisfaction 
that the statements made in said affidavit are true ; and I hereby 
authorize the arrest of the said defendant, William Whittle, if his 
arrest is authorized by law ; and, satisfactory cause having been 
shown, I hereby authorize the said arrest to be made after sunset. 

Fees, $1.00. John Anderson, 
Justice of the Peace. 


The following is a form of the affidavit and of the certificate 
used in actions of tort :-— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss., May 10, A. D. 1902. 

I, John Smith, [or, James Jones, in behalf of] the plaintiff 
named in the annexed writ, on oath declare that I believe and 
have reason to believe that I [or, he] have [or, has] a good 
cause of action against the defendant, William Whittle, that I [or, 
he| have [or, has] reasonable expectation of recovering a sum 
equal, at least, to one third the damages claimed in the writ; 
and that I believe, and have reason to believe, that the defend- 
ant intends to leave the state, so that if execution be obtained it 
cannot be served upon him. John Smith. 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss., May 10, A. D. 1902. 
Personally appeared the above named Johu Smith, and made 
oath that the above affidavit, by him subscribed, is true. I here- 
by certify that I am satisfied the same is true, and I hereby 
authorize the arrest of the said defendant, William Whittle, if 
his arrest is authorized by law; and, satisfactory cause having 
been shown, I hereby authorize the said arrest to be made after 

sunset. John Anderson, 
Fees, $1.00. Justice of the Peace. 
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The attorney of the plaintiff cannot act as magistrate to 
authorize the defendant’s arrest, either on mesne process or 
on execution, but a student or clerk in his employ may do so ;} 
but the officer making the arrest is protected if the writ does 
not show upon its face that the attorney acted as magis- 
trate.” 

An affidavit concerning “the defendant” on a writ against 
two, not specifying which defendant is intended, is insufficient 
to authorize the arrest of either.® 

An arrest cannot be made after sunset, in cases in which 
a certificate of a magistrate is required, unless it is specially 
authorized therein for cause.* And when such an arrest is 
authorized, it is still permissible to make the arrest in the 
daytime as if the special authority had not been given. 

The affidavit and certificate must strictly conform to the 
statute requirements. But if the process appears on its face 
to be regular, an officer, acting in good faith, will not be 
lable for the illegal arrest of a party under an affidavit 
improperly made before such a magistrate.’ And if the 
certificate is erroneous, but the proper oath was duly admin- 
istered it can be shown by other evidence, and the arrest 
thereon is not necessarily void.® 

If the date and return day of a writare altered after making 
the affidavit, a subsequent arrest thereon is illegal without a 
new affidavit.? 


2 


1 McGregor v. Crane, 98 Mass. 530 (1868); Knight v. Sampson, 99 Mass. 
36 (1868); Underwood v. Robinson, 106 Mass. 296 (1871). 

2 Underwood v. Robinson, 106 Mass. 296 (1871). 

3 Hitchcock v. Baker, 2 Allen 431 (1861). 

* BR. L., c. 168, § 27. 

5 Manuel v. Bates, 104 Mass. 354 (1870). 

6 Abbott v. Tucker, 4 Allen, 72 (1862); Wood v. Melius, 8 Allen 434 (1864) ; 
Stone v. Carter, 13 Gray 575 (1859). 

7 Chase v. Ingalls, 97 Mass. 524 (1867); Underwood v. Robinson, 106 
Mass. 296 (1871). 

8 Marsh v. Bancroft, 1 Met. 497 (1840); Haynes v. Saunders, 11 Cush, 537 
(1853). 

® Amadon v. Mann, 3 Gray 467 (1855). 
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Direction to the Officer. 


The plaintiff or his attorney may by written or verbal 
directions require the officer to serve a writ by arresting the 
defendant when such arrest is authorized, and it is the officer’s 
duty to act according to such directions ;! but an officer serving 
an original writ is not liable for not having arrested the 
defendant, unless he has been expressly required by the 
plaintiff or his attorney to make such arrest.? In practice, 
officers never arrest without positive orders to do so. 


Indemnity Bond. 


An officer may require indemnity, usually in the form of 
a bond, when, being directed to arrest, he has reasonable 
doubts as to the identity of the person, or as to the legality 
of the arrest on other grounds. 

The following is a form of such a bond :— 


Know all men by these presents, that we, John Smith of 
Salem, in the county of Hssex, and commonwealth of Massachu- 
setts, as principal, and Charles Adams and James Somes, both of 
Marblehead, in said county of Hssex, as sureties, are holden and 
stand firmly bound and obliged unto Amos Manson of Groveland, 
in said county of Hssex, in the full and just sum of jive hundred 
dollars, to be paid unto the said Amos Manson, his executors, ad- 
ministrators, or assigns; to the true payment thereof we bind 
ourselves and each of us, our and each of our heirs, executors 
and administrators, jointly and severally by these presents. 
Sealed with our seals, and-dated the tenth day of March, in the 
year of our Lord one thousand nine hundred and one. 

The condition of this obligation is such, that whereas the said 
Amos Manson, in his capacity of deputy sheriff of the county of 
Essex, by virtue of a certain writ, issued in favor of the said 
John Smith, against Moses Newman of Peabody, in said county 
of Hssex, bearing date the tenth day of March, in the year one 
thousand nine hundred and one, and returnable to the First Dis- 


1 R, L., ¢. 167, § 26, 
2R. L., c. 168, § 5. 
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trict Court of Hssex on the first Saturday of April, in the year 
one thousand nine hundred and one, at the said John Smith’s 
special request, the said Amos Manson,:in his said capacity of 
deputy sheriff, has arrested said Moses Newman. If, therefore, 
the said John Smith, his heirs, executors or administrators shall 
at all times hereafter well and truly indemnify and save harm- 
less the said Amos Manson, his heirs, executors and administra- 
tors and every one of them, of and from all suits, damages and 
costs whatsoever, whereunto he or they, or any of them, may be 
hable or obliged by law to pay to any person or persons, by 
reason of the said arrest, or any further intermeddling of said 
Amos Manson by virtue of said-process, then the above obliga- 
tion to be void; otherwise, to remain in full force and virtue. 


Signed and sealed in presence of John Smith, [SEAL | 
George Washington. Charles Adams, [SEAL] 
James Somes, [sEAL| 


The Arrest. 


Service of a writ merely by an arrest of one not liable to 
arrest is not sufficient.! 

An attachment of property and arrest of the person of 
the defendant cannot be made on the same writ. An arrest 
made after an attachment by virtue of the same process is 
illegal and void ;? but if the attachment be abandoned, a 
subsequent arrest is legal.? 

If a person is arrested and the plaintiff ascertains that 
the bail taken is insufficient, he can give notice to the de- 
fendant that he discontinues the first action, and immediately 
re-arrest him on a second writ for the same cause; the plain- 
tiff acting in good faith, and with no design to oppress the 
defendant. 

An arrest is valid if made by one acting under the verbal 
authority of an officer, and in concert with him, and while 


1 Willington v. Stearns, 1 Pick. 497 (1828). 
2 Almy v. Wolcott, 13 Mass. 75 (1816). 

3 Ladrick v. Briggs, 105 Mass. 508 (1870). 
* Jewett v. Locke, 6 Gray 233 (1856). 
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the process is in the officer’s possession, although not in his 
actual presence.! , 

An officer cannot lawfully break the outer doors or win- 
dows of a dwelling house to arrest, on civil process, the oc- 
cupant thereof, or his children, domestic servants, or perma- 
nent lodgers or boarders.? But this rule does not extend to 
strangers or visitors; and an officer may, after a reasonable 
demand, break an outer door to arrest such persons on civil 
process.2— An officer may break an inner door to arrest the 
owner, having entered an outer door found open.? Where a 
house is constructed for two families, with two outer doors, 
the officer cannot break an inner door to get at one of the 
tenements.! 

Further Arrest. When a person is under arrest by a 
constable on mesne process, he may be further arrested by a 
sheriff or his deputy upon a writ or execution which such 
constable may not be qualified to serve, and thereupon said 
constable must deliver such person to said officer, make re- 
turn upon his writ or execution of his doings thereon, and 
deliver it to said officer, who must hold such person in arrest 
thereunder and complete the service thereof.° 


Reduction of the Ad damnum. 


A person arrested on mesne process may in any county 
apply in writing to a justice of the court to which such 
process is returnable fora reduction of the amount of the 
ad damnum of the writ or for his discharge ; and such justice 
must order notice to the plaintiff, returnable before himself 
or another justice of the same court. If, upon a hearing, 
it is found that the ad damnum is excessive, the justice must 


1 Commonwealth v. Field, 13 Mass. 321 (1816). 

2 Emerson v. Balch, 2 Dane Ab. 651 (1797); Oystead v. Shed, 18 Mass. 
520 (1816). 

3 Fogarty’s case, 2 Dane Ab. 652 (1792). 

4 Stedman v. Crane, 11 Met. 295 (1846). 

© Rode s Or 108,58 och 
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reduce it, or, if the arrest is found to be unreasonable, he 
may in his discretion order the discharge of the defendant.1 


Recognizance and Bail. 


The defendant, when arrested, is entitled to a reasonable 
time in which to procure bail or sureties for his recognizance.” 

Recognizance. If the defendant wishes to recognize with 
surety or sureties he may be taken before a master in chan- 
cery,2 who may accept his recognizance with surety or sure- 
ties in a sum not less than the amount of the ad damnum in 
the writ, that he will appear at the time fixed for his exam- 
ination, and from time to time until the same is concluded, 
and not depart without leave of the magistrate, making no 
default at any time fixed for his examination, and abide the 
final order of the magistrate thereon. This the defendant 
may do at any time after his arrest, pending the examination.® 

No such recognizance, except in case of appeal under the 
provisions of R. L., c. 168, § 53, can be accepted after the 
oath has been refused to the debtor.’ 

No recognizance is valid unless the court has jurisdiction 
of the action ;* and in a recognizance taken by a court of 
inferior jurisdiction so much of the cause of its caption must 
be recited in the condition as to show that the court has 
jurisdiction of the subject matter; otherwise the recogni- 
zance will be void.® If it’shows on its face that the case in 
which it was taken belonged to a general class of cases of 
which the court had jurisdiction, it is not necessary to show 
in detail that the case did not fall within certain exceptions 
to that class, of which the court had no jurisdiction.® 


1 R. L., c. 168, § 4. 

2 RK. L., c. 168, § 29. 

3 R. L., c. 168, § 38. 

4 Vose v. Deane, 7 Mass. 280 (1811); Dow v. Prescott, 12 Mass. 418 
(1815); Harrington v. Brown, 7 Pick. 282 (1828); Benedict v. Cutting, 13 
Met. 181 (1847). 

5 Bridge v. Ford, 4 Mass. 641 (1898); Benedict v. Cutting, 18 Met. 181 
(1847). . 

6 Peck v. Thompson, 5 Allen 388 (1862). 
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In taking a recognizance, the magistrate addresses the 
parties, saying :— 


You, John Jones and Thomas Pope, severally and jointly 
acknowledge yourselves indebted to Thornton Dodge of Hamilton, 
in our county of Hssex, in the respective sums following, to wit, 
you, the said John Jones, as principal, in the sum of one thousand 
dollars, and you, the said Thomas Pope, as surety, in the sum of 
one thousand dollars [if more than one surety, add the word each], 
to be levied upon your goods or chattels, lands or tenements, and 
in want thereof upon your bodies, to the use of said Thornton 
Dodge, if default be made in the performance of the condition 
following, to wit: The condition of this recognizance is such, 
that if you the said John Jones shall within thirty days from the 
time of your arrest deliver yourself up for examination before 
some magistrate authorized to act, giving notice of the time and 
place thereof in the manner provided by law, and appear at the 
time and place fixed for your examination, and from time to time 
until the same is concluded, and not depart, without leave of the 
magistrate, making no default at any time fixed for your exami- 
nation, and abide the final order of the magistrate thereon; and 
if you shall in all respects observe, perform and keep the said 
condition, then this recognizance to be void, otherwise to be and 
abide in full force. . 


The certificate of the magistrate, which is the perfected 
recognizance, is in the following form :—1 


COMMONWEALTH OF MASSACHUSETTS. 


County oF Essex, ss. On this tenth day of May, in the year 
of our Lord nineteen hundred and one, John Jones, of Salem, is 
brought before me, Jonathan Tucker, a master in chancery for 
the county of Hssex, at my office in said Salem, by Samuel A. 
Somes, a deputy sheriff of said county of Hssex, this day arrested 
by him under and by virtue of a writ of capias in which 
Manson Naren of said Salem, is the plaintiff, and said John 
Jones is the defendant, bearing date the jirst day of May, 


1 Commonwealth v. Cutter, 98 Mass. 31 (1867). 
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A. D. 1907, issued in due form of law from the First District 
Court of Essex, the amount of the damages claimed therein 
being four hundred dollars; annexed to which writ was an 
affidavit subscribed and sworn to by John Andrews, in behalf of 
said Manson Naren, plaintiff, with a certificate thereto, signed by 
James Stimpson, a justice of the peace, within and for said county 
of Hssex, a true copy. of which affidavit and certificate by me 
attested is hereunto annexed; and the said John Jones, being 
interrogated by me, says that he desires to take the oath for the 
relief of poor debtors, but does not desire any time fixed for his 
examination, and requests that his recognizance, with surety, 
may be accepted, that within thirty days from the day of his 
arrest as above mentioned he will deliver himself up for exami- 
nation before some magistrate authorized to act, and offers for 
surety Thomas Pope, of said Salem, and the said Thomas Pope, 
being personally present, is examined by me on oath, and, being 
deemed by me sufficient, is accepted as surety, and thereupon 
they, the said John Jones, as principal, and the said Thomas Pope 
as surety, acknowledge themselves to be jointly and severally 
indebted to Manson Naren, plaintiff, in the sum of four hundred 
dollars, to be levied on their goods or chattels, lands or tenements, 
and in want thereof upon their bodies, to the use of the said 
Manson Naren, plaintiff, if default be made in the performance 
of the condition hereunder written, to wit: That the said John 
Jones, within thirty days from the time of his arrest, as above 
mentioned, will deliver himself up for examination before some 
magistrate authorized to act, giving notice of the time and place 
thereof in the manner provided by law, and appear at the time 
and place fixed for his examination, and from time to time until 
the same is concluded, and not depart, without leave of the 
magistrate, making no default at any time fixed for his exami- 
nation, and abide the final order of the magistrate thereon ; and 
if the John Jones shall in all respects observe, perform, and keep 
the said condition, then this recognizance to be void, otherwise 
to be and abide in full force. Jonathan Tucker, 
Master in Chancery. 


A recognizance is valid, although the language of its con- 
dition varies from the language of the statute under which it 
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is taken, in immaterial particulars, and although it omits to 
require all that the statute authorizes.1 

The amount named must be certain.? 

The insertion of an obligation which is unwarranted in the 
condition of a recognizance renders it void.® 

An omission of statutory requirements in a recognizance 
may be waived by the person for whose benefit the provision 
is made, and no one else can take advantage of the defect.! 

‘That a person was induced to become a surety on a 
recognizance by fraudulent representations does not affect the 
right of action against him of a conusee not a party to the 
fraud.® 

It is the duty of the magistrate to return the recognizance 
to the court in which the case is pending or to the court in 
which the debtor is to appear for examination, that it may be 
entered of record,® on or before the return day.’ 

A recognizance must be of record before it can avail the 
conusee ; and, when put in suit, must be declared on as of 
record.’ It becomes a record upon its filing, though not 
extended on the book of records.® 

An action of debt, as well as scire facias, will lie on a 
recognizance ;!° and an action of contract need not be brought 
in the same court in which the recognizance is entered of 


1 Shaw v. McIntier, 5 Allen 423 (1862). 

2 Warner v. Howard, 121 Mass. 82 (1876). 

3 Newcomb v. Worster, 7 Allen 198 (1863). 

4 Gilmore v. Edmunds, 7 Allen 360 (1863). 

5 Martin v. Campbell, 120 Mass. 126 (1876). 

6 Bridge v. Ford, 4 Mass. 648 (1808). 

7 Ex parte Neal, 14 Mass. 205 (1817). 

8 Bridge v. Ford, 4 Mass. 641 (1808); Tarbell v. Gray, 4 Gray 444 (1855); 
Patterson v. Goldsmith, 9 Gray 258 (1857). 

9 Benedict v. Cutting, 18 Met. 181 (1847). 

10 Bridge v. Ford, 4 Mass. 643 (1808); Green v. Dana, 13 Mass. 493 (1816). 
If a recognizance is forfeited, the court has no authority to relieve the 
conusor on a hearing in equity. Johnson v. Randall, 7 Mass. 340 (1811); 
Merrill v. Prince, 7 Mass. 396 (1811). Collecting a judgment for costs is 
no bar to a subsequent suit upon the recognizance. Hawkes v. Daven- 
port, 5 Allen 390 (1862). 


SERVICE OF THE WRIT. 225 


record! Pending anaction on a recognizance, the court may 
permit the magistrate by whom it was taken to file a new and 
corrected certificate thereof in place of the certificate returned 
by him, and may allow the declaration in the action to be 
amended to correspond with the new certificate.? 

A surety on a recognizance may at any time before breach 
of the recognizance surrender his principal and exonerate 
himself from further liability, in the manner provided for the 
surrender by bail on page 235. And all the proceedings on 
such surrender are the same as provided in the case of bail.® 

A defendant may, without a surrender by his surety or 
sureties, take the oath that he does not intend to leave the 
commonwealth as hereinafter provided, or the oath for the 
relief of poor debtors; and the taking of either of said oaths 
by him is a discharge of his surety or sureties.4 

If, when taken before the magistrate, the defendant or 
debtor desires to take an oath as hereinafter mentioned, but 
does not desire a time fixed for his examination, the magistrate 
may take his recognizance with surety or sureties in a sum 
not less than the amount of the ad damnum in the writ, that, 
before the return day of the writ, but within thirty days from 
the day of his arrest, he will deliver himself up for examina- 
tion before a court of record, or, except in the county of 
Suffolk, a trial justice, giving notice of the time and place 
thereof, and appear at the time fixed for his examination and 
from time to time until the same is concluded, and not depart 
without leave of the magistrate, making no default at any 
time fixed for his examination, and abide the final order of 
the magistrate thereon.® 

If the defendant, when er before the magistrate or at 
any time when entitled thereto, desires to take either or both 
oaths, and to have a time fixed therefor, the magistrate must 

1 Curtice v. Bothamly, 8 Allen 336 (1864). 

2 Morrill v. Norton, 116 Mass. 487 (1875). 

8 R. L., c. 168, § 65. 


4B. L., c. 168, § 32. 
® R. L., c. 168, § 30. 
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appoint a time and place for the examination of the defend- 
ant, and issue a notice thereof to the plaintiff or creditor, 
substantially in the following form :—! 


To John Smith: Moses Newman, arrested on mesne process 
in your favor, desires to take the oath that he does not intend to 
leave the commonwealth [or, the oath for the relief of poor debtors; 
or, add and the oath for the relief of poor debtors], at The First 
District Court of Essex, in Salem, in the county of Hssex, on the 
twenty-sixth day of May, in the year one thousand nine hundred 
and one, at ten o’clock in the forenoon. 

Witness, Andrew Long, Esquire, Justice of the First District 
Court of Essex, this twenticth day of May, in the year one thou- 
sand, nine hundred and one. 

[SEAL | Allen Dana, Clerk. 


If the notice is issued by a court of record having a clerk, 
it must be under the seal of the court, signed by the clerk or 
an assistant clerk thereof, and bear teste of a justice of the 
court who is not an interested party in the proceeding, and, 
if issued by a court having no clerk or by a trial justice, it 
must be signed by the magistrate with the designation of his 


office.” 
Such notice is served by an officer qualified to serve civil 


process, by giving to the plaintiff or creditor, or his agent or 
attorney, an attested copy thereof, or by leaving such copy 
at the last and usual place of abode of the plaintiff or cred- 
itor, or his agent or attorney. The time of service is not 
less than one hour, and, if service is made at the last and 
usual place of abode, not less than one day, before the time 
appointed for thefexamination, and there is allowed also not 
less than one hour for every mile of travel. If there is 
more than one plaintiff or creditor, or more than one agent 
or attorney, service on one is sufficient. If the plaintiff or 
creditor is dead or not a resident in the county in which the 
1 R. L., c. 168, § 33. 
2 La 


R. 
R. c. 168, §§ 33, 73. 
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arrest is made, the notice is served upon the agent or attor- 
ney if he lives in the county or has his usual place of busi- 
ness therein; but if no such agent or attorney is found 
within the county, it may be served on the officer who made 
the arrest. ‘The person who made the writ may in all cases 
be regarded as the attorney of the plaintiff or creditor, if an 
arrest is made on the writ or on an execution issued thereon.1 

If a defendant or debtor has given notice of his desire to 
take the oath for the relief of poor debtors, a new notice 
thereof cannot be given within seven days from the service 
of the former notice, unless the former notice was insufficient 
in form or service. If the oath for the relief of poor debtors 
has been refused, an application to take it cannot be made 
by the defendant or debtor within seven days from the hour 
of such refusal.? 

- If the notice has been duly served, the magistrate who 
issued it or any court of record or, except in the county of 
Suffolk, trial justice must attend at the time and place there- 
in specified, and examine the defendant or debtor.2 The 
magistrate may adjourn the case from time to time, and he 
also has the same powers relative to all other incidents 
thereto as other courts or trial justices have in civil actions; 
and witnesses duly summoned must attend as required in 
civil cases.* 

If the defendant desires to take an oath and to have a 
time fixed for his examination, but does not recognize to the 
satisfaction of the magistrate, the magistrate may make a 
certificate thereof, which must be attached to the writ, and 
the defendant will be committed to jail until the next sitting 
of the court, or until the time fixed for his examination, 
when he must be delivered by the jailer to the officer who. 
made the arrest, to be by him taken before the magistrate.® 


1 R, L., c. 168, § 34. 
2 R. L., c. 168, § 35. 
8 R. L., c. 168, § 36. 
4 R. L., c. 168, § 37. 
5 R. 1, c. 168, § 39. 
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If the defendant has given notice that he desires to take 
an oath that he does not intend to leave the commonwealth, 
he must be examined relative thereto and either party may 
introduce additional evidence. If the magistrate is satisfied 
that the defendant did not when arrested, and does not at 
the time of examination, intend to leave the commonwealth, 
he must make certificate thereof, and discharge the defen- 
dant from arrest.! 

If the defendant has given notice that he desires to take 
the oath for the relief of poor debtors, the magistrate must 
examine him on oath relative to his property, the disposal 
thereof, and his ability to pay the debt or satisfy the cause 
of action for which he is arrested; and either party may 
introduce additional evidence. ‘The plaintiffmay upon such 
examination propose to the defendant interrogatories perti- 
nent to the inquiry, and the examination must, if required 
by either party, be in writing, in which case it must be 
signed and sworn to by the defendant and preserved by the 
inagistrate.? 

If the plaintiff, after request, makes default in payment of 
the fees, or if the plaintiff or a person in his behalf does not 
attend the examination, the defendant must, without exami- 
nation and without payment of fees, be discharged from ar- 
rest or imprisonment, and be exempt from further arrest 
upon any process founded on the judgment, and a certificate 
of such discharge signed by the magistrate must be annexed 
to the writ; but if, after the oath has once been refused, the 
defendant again apples for the benefit thereof, the fees for 
‘such subsequent application or examination thereon must be 
paid by him.? 

If, upon the examination, the magistrate is satisfied of the 
truth of the facts set forth in the oath to be taken by the 
defendant and in the certificate, and it appears to him that 
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the defendant or debtor is entitled to his discharge, he must 
administer to him the following oath :— 


I, Moses Newman, do solemnly swear that I have not any 
property to the amount of twenty dollars except the property 
which is by law exempt from being taken on execution, but not 
excepting intoxicating liquors; and that I have not any other 
property now conveyed, concealed, or in any way disposed of, 
with the design to secure the same to my own use or to defraud 
my creditors. So help me God.* 


After administering the oath, the magistrate must make a 
certificate thereof in the following form :— 


Essex, ss. This certifies that Moses Newman, a poor prisoner 
arrested upon mesne process, has caused John Smith, the plaintiff, 
at whose suit he is arrested, to be notified according to law of his 
desire to take the benefit of the law for the relief of poor debtors ; 
that it appears that said Moses Newman has not any property to 
the amount of twenty dollars, except the property which is by 
law exempt from being taken on execution, but not excepting 
intoxicating liquors; and has not any other property now con- 
veyed, concealed or in any way disposed of, with design to secure 
the same to his own use or defraud his creditors. And after due 
examination of said Moses Newman, the oath for the relief of poor 
debtors was administered to him. 

Witness, Andrew Long, Esquire, Justice of the First District 
Court of Essex, this twenty-sixth day of May, in the year one 
thousand, nine hundred and one. 

[SEAL | Allen Dana, Clerk. 


This certificate must be dated, sealed and signed and bear 
teste same as the notice to the creditor on page 226. 

Upon taking the oath, the defendant must be discharged 
from arrest or imprisonment, and be forever exempt from 
arrest on any process founded on the judgment, or on the 
same cause of action, unless convicted of having wilfully 
sworn falsely on his examination. If he is arrested or com- 


1 R. L.,.c. 168, § 43. 
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mitted on execution, the judgment remains in full force against 
his property and the creditor may take out a new execution 
against his property as if he had not been committed ; and if 
he is committed on mesne process, any execution which may 
afterward issue on a judgment for the same cause of action 
issues against his property and not against his body. The 
death of the execution creditor does not affect proceedings 
instituted under the provisions of R. L., c. 1684 

No debtor is entitled to the benefit of the oath for the 
relief of poor debtors after a writ of scire facias on the bail 
bond given by him in the original action has been served 
upon his bail, unless he pays all costs which have accrued on 
such scire facias.? ; 

A debtor who has been illegally arrested does not, by 
recognizing with surety before the magistrate authorizing the 
arrest, submitting to examination, and taking the poor debtor’s 
oath, waive the illegality of his arrest.8 

Bail. The defendant, when committed and taken before a 
magistrate, instead of recognizing, may give bail, that is, a 
bond with a surety or sureties. Ifthe arrest is made by a 
sheriff or his deputy, the bond must run to the sheriff of the 
county where the arrest is made, and not where the writ is 
returnable,* otherwise to the officer serving the writ, and con- 
ditioned that the defendant shall appear and: answer to, the 
plaintiff, abide the final judgment of the court and shall not 
avoid.° 

An officer is not required to accept a bail bond having less 
than two sureties, each of them having sufficient property 
within this commonwealth ; and he may examine on oath to 
be administered by him, the persons offered as sureties as to 
their sufficiency. If he takes a bail bond with only one 


1 R. L., c. 168, § 44. 

2 Rk. L., c. 168, § 46. 

8 Carleton v. Akron Sewer Pipe Co., 129 Mass. 40 (1880). 

*R. L., ce. 169, § 2; Smith v. Adams, 12 Met. 564 (1847); Conant v. Shel- 
don, 4 Gray 800 (1855). 

6 R. L., c. 169, § 2. 
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surety, he is liable to the plaintiff for any loss sustained by 
the insufficiency of the bail, although the surety was actually 
sufficient when taken. ! 

But a bond with only one surety is not therefore void ; and 
if an officer return such a bond, he is not liable to an action, 
when the only allegation is that he did not return the bail bond 
which he certified he had taken; but he would be liable for 
taking only one surety, if the judgment against the principal 
was not satisfied.? 

The bond may be approved by a judge of a court of record, 
a master in chancery, trial justice or justice of the peace, and, 
when so approved, the sureties are deemed sufficient. The 
fee of the magistrate is one dollar for the examination and 
decision.? 

A bond which is required to be given by a party to a civil 
action or proceeding may be executed by any person other 
than the party to the action or proceeding, and may be 
approved in the same manner as if executed by such party, if 
it appears to the magistrate who approves it that there is good 
reason why it is not signed by him.* 

A bail bond binds the persons who execute it, although 
taken with one surety only, or with two or more sureties any 
of whom have not sufficient property within this common- 
wealth, or although not approved as aforesaid.° 

The bond must be returned and filed with the writ, and the 
clerk notes on the writ that a bond is so filed. Upon an appeal, 

‘the bond is sent with the other papers to the court appealed to.® 

An officer releasing the defendant from arrest, on receiving 

a forged bail bond, is liable to the plaintiff.’ 


LR. L., ¢. 169, § 3; Long v. Billings, 9 Mass. 479 (1813). In the superior 
court an attorney will not be accepted as bail or surety in any civil suit 
or proceeding. Common Law Rules of the superior court, VI. 

* Glezen v. Rood, 2 Met. 490 (1841). 

PR. L.,.c. 169, § 4. 

=, L., c. 167, § 128. 

» ROL., c. 169, § 5. 

’R. L., c. 169, § 6. 

7 Marsh v. Bancroft, 1 Met. 497 (1840). 
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The officer is liable for taking insufficient bail, though he 
did not know that the bail was insufficient. And the creditor’s 
pursuing in vain the remedy against such bail will not be a 
waiver of his action against the sheriff! In such an action it 
is not necessary to show any legal proceedings against the 
bail. The insufficiency may be proved in any other way by 
competent evidence.2 The writ is prima facie evidence of the 
debt. No action lies until judgment is rendered against the 
principal, and the execution is returned non est inventus,! 
the statute of limitations beginning to run at that time in favor 
of the officer.® 

In a declaration against an officer for not returning a bail 
bond, with the writ upon which he returned an arrest and 
the taking of bail, it is not necessary to allegea return of non 
est unventus within one year, nor an avoidance of the principal, 
nor that the oath necessary to authorize an arrest was taken.® 

The judgment creditor’s right of action against an officer 
for making a false return on an original writ, that he had 
arrested the defendant and held him to bail, is not affected 
by the creditor’s neglect to demand the bail bond within a 
year." 

The following is a copy of a bail bond:— 


Know all men by these presents, that we, Moses Newman of 
Peabody, in the county of Hssex, and commonwealth of Massa- 
chusetts [or, we, Jonas Warren of Danvers, in the county of Hssex, 
and commonwealth of Massachusetts, in behalf of Moses Newman of 
Peabody, in said county of Essex], as principal, and Charles Adams 
and James Somes, both of Marblehead, in said county of Hssex, as 
sureties, are holden and stand firmly bound and obliged unto 
Amos Manson of Groveland, in said county of. Hssex, in his capaci- 


1 Sparhawk v. Bartlet, 2 Mass. 188 (1806). 
2 Rayner v. Bell, 15 Mass. 377 (1819). 

3 Young v. Hosmer, 11 Mass. 89 (1814). 

4 Rice v. Hosmer, 12 Mass. 127 (1815). 

5 Mather v. Green, 17 Mass. 60 (1820). 

§ Prescott v. Bancroft, 1 Met. 500 (1840). 

7 Cesar v. Bradford, 13 Mass. 169 (1816). 
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ty of sheriff of said county of Hssex [ot, of constable of said town 
of Groveland duly authorized to serve civil process therein |, in the 
full and just sum of two hundred dollars, to be paid unto the said 
Amos Manson, his executors, administrators, or assigns; to the 
true payment thereof we bind ourselves and each of us, our and 
each of our heirs, executors and administrators, jointly and 
severally by these presents. Sealed with our seals, and dated the 
tenth day of March, in the year of our Lord one thousand nine 
hundred and one. 

The condition of this obligation is such, that, whereas the body 
of the above bounded Moses Newman is taken by force of a writ 
or process bearing date the tenth day of March, in the year one 
thousand nine hundred and one, wherein John Smith of Salem, in 
said county of Hssex, is plaintiff, and said Moses Newman is 
defendant, returnable to the First District Court of Essex on the 
jirst Saturday of April, in the year one thousand, nine hundred 
and one, at nine o’clock in the forenoon, to answer unto said 
plaintiff in an action of contract [or, tort] commenced by said 
plaintiff, to be heard and tried at said court, as by the return of 
said writ or process will appear. Now, therefore, if the above 
bounden Moses Newman shall appear before the justice of said 
court, to be holden as aforesaid, to answer unto said plaintiff in 
said action or process, and shall abide the final judgment therein, 
and shall not avoid, then the above written obligation shall be null 
and void, otherwise it shall be and remain in full force and virtue. 

Signed and sealed John Smith [or, Jonas Warren], [SEAL] 

in presence of Charles Adams, [SEAL ] 
George Watts. James Somes, [SEAL]. 


A defendant in an action, who gives a bail bond, does not 
thereby waive his right to object to the insufficiency of the 
service of the writ.? 

A person arrested on mesne process is entitled to a release 
on giving bail, although he has been refused the oath for the 


! The misrecital in a bail bond of the place at which the writ is return- 
able affords no ground for dismissing the action in which the bond 
was taken. Flagy v. Jones, 118 Mass. 325 (1878). 

2 Baker v. Copeland, 140 Mass, 342 (1885). 
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relief of poor debtors.! On giving bail, the defendant is 
entitled to be released, unless he has been sentenced to 
imprisonment on a charge of fraud under the provisions of R. 
MeL 

In the theory of the law, a defendant, after such release, 
remains in the custody of his bail, who may in all cases, at any 
time before final judgment, surrender their principal in the 
court where the suit against the principal is pending; after 
judgment, they may surrender him to the officer holding the 
execution at any time before its return.® 

In case of the avoidance of the principal and a return on 
the execution that he has not been found, or a return on the 
notice mentioned in R. L., c. 168, § 19, that after diligent 
search by the officer serving the notice the principal has not 
been found, his bail must satisfy the judgment, with interest 
thereon from the time it was rendered, unless he discharges 
himself by surrendering the principal before final judgment 
against him on the writ of scire facias, or by other sufficient 
defence in that suit. He is not responsible beyond the 
amount of the penalty of the bond, however.® 

The bail bond is so far a matter of record and of the nature 
of a recognizance that the court in which the judgment 
against the principal was rendered, upon application of the 
ereditor to the clerk_thereof, must issue a writ of scire facias 
thereon in the name of the creditor against the bail, which, 
without setting forth the bond, must allege that the defend- 
ants became bail; but no action can be maintained on the 
writ of scire facias unless it is served on the bail within one 
year after final judgment against the principal.® 

The bail may surrender the principal in the court in which 
the scire facias is pending at any time before final judgment 


1 Wass v. Bartlett, 10 Gray 490 (1859). 

2B. L.,/0.0 169, § 1. 

3 R. L., c. 169, § 17; Crane v. Shaw, 13 Mass. 213 (1816). 
4 Rk. L., ¢. 169, § 7. 

5 Heustis vy. Rivers, 103 Mass. 398 (1869). 

¢ R. L., ¢. 169, § 8. - 
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therein against them, and, upon payment of the costs on the 
scire facias to that time, they must be discharged.! 

The principal so surrendered is committed to the jail for 
thirty days so that he may be taken on execution, unless he 
is discharged as provided in R. L., ¢. 168.2 

Upon proof of the death of the principal betore final judg- 
ment on the scire facias, the bail must be discharged, upon 
payment of the costs on the scire facias to the time when such 
proof is made.* 

The bail may, at any time before final judgment, against 
them on a writ of scire facias exonerate themselves from 
further responsibility by surrendering their principal* to the 
_ jailer in the county in which the principal was arrested or in 
that to which the original writ against the principal was 
returnable, who must receive and hold him in like manner 
and with the same rights as if he had been committed on the 
original writ.6 The jailer is not obliged to receive a person 
so surrendered, unless the bail delivers to him a copy of the 
bail bond attested by the officer who took it or by the clerk 
in whose custody it may be, which is a sufficient warrant for 
the jailer.6 The bail must, within fourteen days after such 
surrender, deliver to the jailer a copy of the original writ or 
process whereby the prisoner was arrested, with a copy of the 
return endorsed thereon, attested by the officer who served 
the writ or by the clerk into whose office it is returned, and 
they must also within said time give notice in writing to the 
plaintiff or his attorney of the time when and the place where 
the prisoner was so committed.’ If the surrender is made 
after a writ of scire facias is issued against the bail, they 
must, within fourteen days after the surrender, pay the costs 


1 R. L., c: 169, § 9. 

2 .-L., c. 169, § 10. 
Rent, 1... 6,169, § 11. 
4R. IL, c. 169, § 12. 
= hi. T., c, 169, § 13. 
°R. L., c. 169, § 14. 
mart. da, C. 160, € 15. 
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of suit on the scire facias to the creditor or his attorney, or 
to the jailer for the use of the creditor; but if the writ of 
scire facias has not been served on the bail, they are not 
required to pay the costs thereon until twenty-four hours after 
he has notice of the issuing of the writ and a demand by the 
creditor for such payment.! 

If bail is taken in an action before a police, district or 
municipal court or trial justice, the magistrate may issue a 
scire facias against the bail, although the sum of the debt and 
costs on the original judgment exceeds the amount to which - 
its or his jurisdiction is otherwise limited ; and the rights and 
obligations of the bail and all proceedings as to the surrender 
of the principal and the action against the bail are substantially 
the same as are provided relative to bail when taken in actions. 
in other courts.” 

When bail in an action before a police, district or municipal 
courtor a trial justice surrender their principal in court, either 
during the pendency of the original action or of the scire 
facias, they must secure the attendance of an officer qualified 
to serve legal process in the case to whom the principal may 
be committed. Any such officer who is seasonably notified 
and requested to attend for that purpose must attend and 
receive and take charge of the principal, if committed to his. 
custody by the magistrate.? If the principal is surrendered 
in such action, an entry of such surrender must be made on 
the record and he must be forthwith committed to the officer 
in attendance! | 

If the principal is surrendered before final judgment in the 
original action, the bail must deliver to the officer a copy of 
the original writ, with the return indorsed thereon, attested 
by the clerk of the court, if any, otherwise by the justice. If 
the surrender is after final judgment in the original action, the 


R. L., c. 169, § 16. 
R. L., c. 169, § 18. 
R. L., c. 169, § 19. 
R. L., c. 169, § 20. 
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bail must deliver to the officer a copy of the entry of the 
surrender, attested in like manner. The officer must deliver 
the copy to the jailer upon committing the prisoner to his cus- 
tody ; and such copy is asufficient warrant to the officer and to 
the jailer for receiving, committing and holding the prisoner.! 
The officer is allowed the same fees, which must be paid by 
the bail, as upon the arrest and commitment of a defendant 
on mesne process.? 

If a principal, surrendered by his bail and committed to jail, 
claims support as a pauper, the jailer may require the plaintiff 
or his attorney in the action to give security or to advance 
the money for the support of the defendant in hike manner as 
if the commitment had been made by anofficer. Ifthe plaintiff 
fails so to do for twenty-four hours after being so required, 
the jailer may discharge the defendant.? The jailer may, at 
the time of the surrender, demand of the bail the advance of 
money for the support of the principal, or security therefor, 
instead of demanding the same of the plaintiff; and if the bail, 
for twenty-four hours after such demand, fail to give such 
security or to advance the money for the support of the 
principal, the jailer may discharge him ; and the bail and the 
principal thereupon continue liable to the plaintiff in all 
respects as if the surrender had not been made. If such 
demand is made upon the bail, they are liable for the support 
of the principal for seven days after they have given notice 
of the surrender to the plaintiff or to his attorney in the action. 
The plaintiff is liable for the support of the defendant after 
the expiration of said seven days; and if he fails to advance 
the money or to give security therefor as above stated, at or 
before the expiration of said time, the jailer may discharge 
the defendant.® 

After judgment on scire facias, a review may be granted, 


1 R.L., c. 169, § 21 
2 R.L., c. 169, § 22 
3 R. L., c. 169, § 23 
4 R. L., c. 169, § 24 
5 RB, L., c. 169, § 25 
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for good cause shown, in order to allow bail to surrender their 
principal. The court, being satisfied that the bail are ready 
to surrender, will then pass an order that, upon such surren- 
der and payment of costs, the original judgment shall be 
reversed and the bail discharged.! 


Imprisonment. 


An officer who receives a writ authorizing an arrest of 
the defendant, with directions to make such arrest, and 
actually serves the writ in that manner, is bound, unless a 
recognizance is entered into, to commit the debtor to prison, 
or to take good and sufficient bail ; and in case of his failure 
to do so he is hable to the creditor for all damages that may 
have accrued by reason thereof.” 

If a defendant arrested on mesne process and taken before 
the magistrate does not desire to take an oath or fails to 
recognize to the satisfaction of the magistrate, and does not 
give bail, or if on his examination he does not satisfy the 
magistrate that he does not intend to leave the common- 
wealth, and the oath for the relief of poor debtors is refused 
him, and he does not give bail, the magistrate must make a 
certificate thereof, and the defendant must be committed to 
jail until final judgment in the action in which he was arrest- 
ed. If the final judgment is against him, he must, unless 
discharged by the plaintiff, be held for thirty days thereafter, 
so that he may be taken on execution; but, if the oath for 
the relief of poor debtors has not been refused him, he will 
be discharged if he recognizes 'as aforesaid, gives bail or 
bond as provided in R. L., c. 168, § 60, or takes the oath for 
the relief of poor debtors, or an oath that he does not intend 
to leave the commonwealth.? 

If the defendant claims support as a pauper, the jailer 
must furnish his support at the rate of one dollar and seven- 

1 Safford v. Knight, 117 Mass. 281 (1875). 


2 Marsh v. Bancroft, 1 Met. 497 (1840). 
* RK. L., 6,168, § 47. 
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ty-five cents a week, to be paid by the plaintiff, who in such 

case must, if required by the jailer, either from time to time 

advance the money necessary for the support of the prisoner 
or give the jailer satisfactory security therefor. If he 

neglects so to do for twenty-four hours after demand, the 

jailer must discharge the prisoner. Such demand may be 
made of the officer who made the commitment, or of the 

plaintiff or his attorney at any time after the prisoner has 

claimed such support.t 


Fraudulent Debtors. 


If any of the five last named charges in R. L., c. 166, § 
17, is made as therein provided, or if the plaintiff or a per- 
son in his behalf, at any time pending the examination of a 
defendant who has given notice of his desire to take the 
oath for the relief of poor debtors, files such charges in 
writing, subscribed and sworn to by the plaintiff or by a per- 
son in his behalf, the charges must be considered in the 
nature of an action at law, to which the defendant or debtor 
may plead that he is guilty or not guilty, and the magistrate 
may thereupon hear and determine the same. The plaintiff 
cannot upon the hearing give evidence of acharge of fraud 
which is not made or filed as above, nor of a fraudulent act 
of the debtor which was committed more than three years 
before the commencement of the original action.2 A party 
aggrieved by a judgment rendered upon such hearing may ~ 
appeal to the superior court, in like manner as from the 
judgment of a trial justice in civil actions. The trial in the 
superior court must be by a jury, unless the court with the 
consent of both parties hears and determines it without a 
jury.’ If the plaintiff appeals he must before the allowance 
of the appeal recognize with sufficient surety or sureties to 
enter and prosecute his appeal with effect, to produce at the 

R. L., c. 168, § 49. 


1 
2R. L., c. 168, § 52. 
@ R. L., c. 168, § 53. 
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superior court a copy of all the proceedings upon said 
charges, and to pay all costs if judgment is not reversed. If 
the defendant appeals, he must recognize in like manner, and 
with the further condition that, if final judgment is against 
him, he will, within thirty days thereafter, surrender himself 
to be taken on execution and abide the order of the court, 
or pay to the plaintiff or creditor the whole amount of the 
original judgment against him.! 

If the defendant or debtor, after any one of said charges 
has been made or filed against him, voluntarily makes default 
at a time appointed for the hearing, or if upon a final trial 
he is found guilty of any of them, he can receive no benefit 
from these proceedings, and may be sentenced to imprison- 
ment for not more than one year. But the defendant or 
debtor, after the expiration of any sentence, may renew his 
application for the oath for the relief of poor debtors, as 
though he had not been found guilty and sentenced.?> 


Discharge or Removal of Insane Debtors. 


If a defendant imprisoned on mesne process is supposed to 
be insane and incapable of taking the oath for the relief of 
poor debtors, any person may file a petition in any court 
_ named in R. L., c. 87, § 84, for the county in which he is 
imprisoned, stating the facts. The judge must appoint a 
time and place for a hearing and examination, and order 
notice thereof to be given to the creditor or his attorney 
seven days before the time appointed, and in other respects 
proceed as provided in said chapter for cases of insane per- 
sons not underarrest. If satisfied upon the examination that 
the person is insane, the judge may order his discharge or 
removal to any of the state insane hospitals or to such other 
place as is provided by law for insane persons in any city or 
town in this commonwealth. The legal rights of the creditor 
are not affected by such discharge or removal.? 


a 
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Judgment Debtors Imprisoned or on Bail. 


A person imprisoned in a civil action when final judgment 
in such action is rendered against him will be discharged 
upon giving to the creditor a bond with sufficient surety or 
sureties to be approved by a magistrate named in R. L., ec. 
168, § 1, in a sum not less than double the amount of the 
judgment and conditioned that he will surrender himself at 
the same jail to the jailer, between the hours of eight and 
ten o’clock of the forenoon of the thirtieth day next after 
the rendition of said judgment, or if said day falls on Sunday, 
on the next following day, which day must be specified in 
the bond, and there remain until five o’clock of the afternoon 
of the same day, so that he may be taken on the execution 
on said judgment.! 

If an execution on such judgment amounting to twenty 
dollars exclusive of costs, and upon which so much as that 
amount remains uncollected, is delivered to an officer quali- 
fied to serve it, with the affidavit required for the arrest of a 
debtor on execution, such officer may, within thirty days 
after the rendition of the judgment on which such execution 
is issued, leave it or a copy thereof with the jailer; and the 
debtor must, upon the surrender of himself as provided in 
said bond, be committed upon the execution in like manner 
as if he had been taken and committed thereon by the officer 
to whom it was delivered. The officer must make return in 
like manner and be entitled to the same fees as if the execu- 
tion had been served in the common form.? 

The jailer must immediately after the expiration of said 
thirty days certify upon the execution or copy so left with 
him the fact that such debtor has or has not surrendered 
himself, and must give a similar certificate to the officer, 
upon request, which must be annexed to his return on the 
execution ; and such certificate is sufficient authority to the 


1 R. L., c. 168, § 60. 
2B. L., ¢. 168, § 61. 
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officer to make his return accordingly. Such return, with 
the certificate annexed thereto, is prima facie evidence of 
the fact on the question of breach of condition of the bond 
and in other cases. A jailer who gives a false certificate is 
liable in damages to any person injured thereby.! 

If a person who has given bail on mesne process in a civil 
action is surrendered by his bail after final judgment in such 
action, he will be released upon giving to the creditor a bond 
as provided in R. L., c. 168, § 60, except that the condition 
thereof is for his surrender at the same jail on the thirtieth 
day next after the surrender by his bail. The day on which 
the same will fall, and, if there is more than one jail in the 
same county, the jail at which the surrender is to be made, 
must be specified in the condition of the bond. All the other 
provisions relative to the bond which are mentioned in said 
section apply to such bond.? 

The above provisions do not prevent an officer from taking 
the debtor and committtng him to jail on such execution 
within thirty days after the rendition of judgment or surren- 
der by the bail as he might have done if such bond had not 
been given; and such commitment of the debtor is equivalent. 
to his surrender according to the condition of his bond, and 
will discharge it.® 


Remedy on Recognizances and Bonds, and for Escapes. 


If a recognizance or bond taken under the provisions of R. 
L., c. 168, is broken, the creditor may, within one year after 
such breach, commence an action thereon; and judgment will 
be entered for the amount of the penalty, but execution issues 
for so much thereof only as may be justly and equitably due. 
If the recognizance was taken on an execution, the execution 
in such action will not issue for less than the amount due on 
the original judgment, with costs and charges arising after the 


1 R. L., ¢. 168, § 62. 
2 BR. L., c. 168, § 63. 
3 R. Ls, c. 168, § 64. 
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issuing of the original execution. Such actions in favor of the 
commonwealth are brought in the court in which the original 
judgment was rendered.! . 

If a prisoner who has been arrested or committed on execu- 
tion in a civil action escapes with the consent or by the 
negligence of the officer, the creditor may in an action of tort 
against the officer recover such damages as he has suffered by 
the escape, and may also have against the original debtor a 
scire facias or an action on the judgment.? 


Provisions Relative to Magistrates. 


A justice of a police, district or municipal court, or a special 
justice when exercising the powers and duties of a justice of 
such court may act under the provisions of R. L., c. 168. 
Unless the context otherwise requires, the word “magis- 
trate” as used in said chapter includes the word “ court,” 
and in §§ 80-86, inclusive, the word “ court ” as applied to the 
county of Nantucket includes the words “ trial justice.”? 

If a magistrate fails to attend at the time and place to 
which any process under the provisions of said chapter is 
returnable or continued before him, any other magistrate 
named in § 1 of said chapter, may attend at such time and 
place and may continue the proceeding for not more than 
thirty days, without costs, saving the rights of all parties ; 
and he must make a certificate thereof, and deliver it to the 
magistrate before whom such process is pending.4 

A defendant or debtor who has been arrested on mesne 
process or execution must not at any appointed hearing suffer 
default by reason of the absence or disability of a magistrate 
qualified to act, if, within three days thereafter, such defend- 
ant or debtor provides for a continuance of the hearing by 


1 R. L., c. 168, § 66. 
2 R, L., c. 168, § 67. 
3 R. L., c. 168, § 68. 
4R. L., c. 168, § 69. 
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issuing a new notice to the creditor, to be served as stated on 
page 226.1 

There is no appeal from a judgment or order of a magistrate 
under the provisions of said chapter, except as aetio on 
page 239.2 

A magistrate acting under the provisions of said chapter 
may issue a writ of habeas corpus to bring before him for 
examination or for entering into a recognizance a defendant 
or debtor who has been imprisoned on mesne process or 
execution, and the proceedings thereon must be in accordance 
with the provisions of R. L., c. 191, so far as applicable.? 

All certificates, notices and other processes required by the 
provisions of R. L., c. 168, if issued by a police, district, or 
municipal court having a clerk, must be under the seal of the 
court, signed by the clerk or an assistant clerk thereof, and 
bear teste of a justice of the court who is not an interested 
party in the proceeding, and, if issued by a court having no 
clerk or by a trial justice, be signed by the magistrate with 
the designation of his office.‘ 


Fees and Costs. 


Upon the commencement of any proceedings under the pro- 
visions of R. L., c. 168, prior to § 74, relative to male debtors in 
a police, district or municipal court, there must be paid to the 
clerk, if any, of such court, otherwise to the justice thereof, 
an entry fee of three dollars, which will be in payment for 
hearing applications, for examinations and continuances, and 
the issuing of all notices and certificates required in such 
proceedings ;° except as provided in § 14, of said chapter, and 
that the fees of the magistrate must be paid in advance as 
follows: for hearing an application for a certificate to arrest, 


1 R. L., c. 168, § 70. 
2 BR. L., c. 168, § 71. 
3 RB. L., c. 168, § 72. 
4B. L., c. 168, § 73. 
5 R. L., c. 168, § 74. 
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one dollar; for approving or disapproving sureties and taking 
a recognizance after arrest, one dollar and fifty cents; for each 
day spent in examination three dollars ; for each postponement 
or continuance of:an examination or the time fixed therefor, 
one dollar, which must be paid by the party requesting such 
postponement or continuance; for any notice or certificate 
required, one dollar ; for a writ of habeas corpus mentioned 
on the preceding page, one dollar; for approving a bond under 
the provisions of $$ 60 and 63, of said chapter, one dollar, 
which must be paid by the applicant. If the oath is not 
administered, such fees are allowed as part of the service of 
the writ or execution.! 

The fees of officers are as follows : for the service of notices, 
the same as for an original summons in an action at law; for 
the service of a writ of habeas corpus mentioned on the pre- 
ceding page, one dollar and the fee allowed for travel upon 
the service of a summons; for each day’s attendance before a 
magistrate on the examination of a defendant or debtor in his 
custody, three dollars.? i 

The fees of the jailer under the provisions of §§ 61 and 62, 
of said chapter, are as follows: on a surrender of a debtor, 
fifty cents ; and for a certificate thereof or of the non-surren- 
der of the debtor, twenty-five cents, which must be paid by 
the officer, and charged with the expenses of serving the 
execution. In other cases where a certificate is required, the 
jailer is entitled to a fee of twenty-five cents to be paid by 
the party requiring the same.® 

If the arrest was on mesne process and final judgment in 
the action is rendered for the defendant, he must have taxed 
in his costs against the plaintiff all costs paid by him on 
account of the arrest. If the arrest was on execution, the 
execution cannot be satisfied until the debtor has repaid all 
costs paid by the creditor upon and after arrest and all law- 

R. L., c. 168, § 75. 


1 
2K. L., c. 168, § 76. 
8 R. L., c. 168, § 77. 
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ful charges paid by the creditor for his support in prison. 
If the arrest was on mesne process and the plaintiff recovers 
more than twenty dollars, exclusive of costs, the costs paid 
by him upon and after the arrest and all lawful charges paid 
by him for the defendant’s support in jail will be taxed in 
his costs.1 


Return of the Officer. 


The following is a form of the return of an arrest on a 
writ :— 


ESsEx, Ss., Methuen, January 7, A.D. 1888. 

By virtue of this writ with certificate and affidavit thereto 
attached, and for want of goods or estate, as the property of the 
within named John Smith, shown to me by said John Smith, or 
found by me within my precinct, I this day at forty-seven min- 
utes past six o’clock, vp. m., arrested the body of said John Smith 
and on the same day took said John Smith before Andrew Holden, 
master in chancery for said Hssex county, at said Methuen, to give 
recognizance as required by law, and said John Smith recognized 
in the sum of two hundred dollars cash [or, by sureties, etc.], as 
appears by the said Andrew Holden, master in chancery, certifi- 
cate hereto annexed, and was by said Andrew Holden discharged 
from arrest meanwhile, and said sum of two hundred dollars L 
return herewith to the court [or, 7s held by me to abide the order 
of court thereon ; or, and delivered him to the jailer, ete. ]. 


Fees: Arrest, : : ‘ : $1.50 
Poundage,_. ; ; ; 3.00 
Travel, , ‘ ; 1,44 
Custody and keeping prisoner, 1.25 
Attendance at magistrate’s, 1.50 

$8.69 


Samuel Long, 
Deputy Sheriff. 


When an officer returned on a writ that he had arrested 
the debtor, and taken bail, he was allowed to show in an 


1. R. L., c. 168, § 79. 
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action for a false return, in mitigation of damages, that 
the debtor was sick, and was not arrested, and did not give 
bail, and that after judgment he recovered, and did not con- 
ceal himself to avoid arrest on execution.! 

The return of the officer of an arrest upon the original 
writ, when bail was taken, is conclusive evidence of such 
arrest.? 


SERVICE BY ATTACHMENT OF PROPERTY. 


An attachment on a writ filled up by a deputy-sheriff is 
void against a subsequent bona fide purchaser ;? and the same 
is true where the return day and date were altered by the 
officer. Attorneys may do it.2 A mistake in the date of 
the writ will not invalidate an attachment. seasonably made 
upon ité. 3 

If a writ requires the officer to attach the goods or estate 
of the defendant, and the plaintiff or his attorney by written 
or oral direction requests the officer to serve it by an attach- 
ment of property he must do so.’ In an action against an 
officer for neglecting to attach property as the property of 
the plaintiff's debtor, the burden of proving that the property 
was so far the debtor’s as to be lable to attachment as his, 
is upon the plaintiff throughout; although the defendant 
claims title in himself under a purchase from the debtor.’ 
If special instructions are indorsed on a writ, “to attach 
sufficient estate or hold to bail,” the officer may do either, in 
his discretion; but, if the plaintiff also orally instructs the 
officer to attach certain specified property, he is bound to do 


1 Weld v. Bartlett, 10 Mass. 470 (1818). 

2 Bean v. Parker, 17 Mass. 591 (1822). 

3 Smith v. Saxton, 6 Pick. 483 (1828). 

4 Clarke v. Lyman, 10 Pick. 45 (1880). 

5 Gardner v. Webber, 16 Pick. 251 (1834); Parkmanvy. Crosby, 16 Pick. 
297 (1835); Gile v. Devens, 11 Cush. 59 (1853). 

6 Parkman v. Crosby, 16 Pick. 297 (1835). 

7 BR. L., c. 167, § 26; Peirce v. Partridge, 3 Met. 44 (1841); Wolcott v. 
Root, 2 Allen 194 (1861). 

8 Phelps v. Cutler, 4 Gray 187 (1855). 
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so, the plaintiff giving him sufficient indemnity if he desires.1 
If special directions to attach certain property are indorsed 
on the writ, the officer need not attach other property.? But 
if he does so, he cannot rightfully postpone the attachment 
in favor of a subsequent creditor. Such directions, however, 
do not deprive the officer of authority to obey the general 
demand of the precept, by attaching sufficient property to 
satisfy the claim, provided he hasan opportunity and chooses 
to do so.? 

An attachment made after a valid service of a writ of 
capjias and attachment by arrest of the defendant upon the 
same writ is invalid ;* but if done without direction from 
the plaintiff an attachment is not made void thereby.? 

When the authority under which an officer acts is void- 
able he is justified, but not when it is void.6 An officer does 
not, by executing process issued by a justice of the peace 
without jurisdiction, subject himself to an action, unless the 
want of jurisdiction appears on the face of the process.’ 

An attachment is not invalid because the plaintiff has col- 
lateral security for the debt sued for;° nor because he has a 
mortgage on the goods attached ;° nor because the action was 
commenced without the knowledge of the ae if he 
subsequently ratify it. 


1 Marshall vy. Hosmer, 4 Mass. 60 (1808). 

2 Goddard v. Austin, 15 Mass. 133 (1818). 

3 Turner v. Austin, 16 Mass, 181 (1819). 

4 Brinley v. Allen, 3 Mass. 561 (1801). 

5 Lyman v. Lyman, 11 Mass. 317 (1814); Almy v. Wolcott, 13 Mass. 73 
(1816). 

6 Nichols v. Thomas, 4 Mass, 232 (1808). 

7 Whipple v. Kent, 2 Gray 410 (1854). 

8 Beckwith v. Sibley, 11 Pick. 482 (1831); Whitwell v. Brigham, 19 Pick. 
117 (1887); Taylor v. Cheever, 6 Gray 148 (1856). 

9 Buck v. Ingersoll, 11 Met. 226 (1846). 

10 Randall v. Williams, 19 Pick. 381 (1837); Bayley v. Bryant, 24 Pick. 
198 (1839). As to the law when the maker of a note caused his own estate 
to be attached to secure an accommodation indorser, without the lat- 
ter’s knowledge, see Baird v. Williams, 19 Pick. 381 (1837); Randall v. 
Williams, 19 Pick. 381 (1837); Bayley v. Bryant, 24 Pick. 198 (1839). 


SERVICE OF THE WRIT. 249 


An attachment is invalid if the action has been begun 
before the cause of action accrued ;! or after an adjudication 
in bankruptcy.2. As to insolvency, in this connection, see 
Gallup v. Robinson.? An invalid attachment can be remade, 
and be valid, as where a mistake in the writ was duly 
amended between the attachments. 

An attachment cannot be disputed, under the statute, by a 
prior mortgagee of the property attached; nor by an at- 
taching creditor in a suit brought before a justice, if the 
former attachment is in a superior court.® 

An officer may purchase bona fide of the debtor property 
that he has attached, subject to the lien of attachment.’ 

The sheriff, on attaching the goods of a debtor, may law- 
fully take a promissory note, as security from a friend of 
the debtor, and release the goods from attachment, and may 
collect such note.’ 


When the Attachment must be made. 


The attachment must be made before the summons is served, 
and so early that there is time for the service of the original 
summons on the defendant the number of days required before 
the return day named therein.® 


Simultaneous Attachments. 


Simultaneous attachments are those made by an officer or 
officers upon different writs at exactly the same time, so that 
one has no priority over the other. Where two returns of 
attachments of the same land were made by different officers 


1 Swift v. Crocker, 21 Pick. 241 (1838). 

2 Williams v. Merritt, 103 Mass. 184 (1869). 
3 Gallup v. Robinson, 11 Gray 20 (1858). 

4 Gile v. Devens, 11 Cush. 59 (1853). 

5 Peirce v. Richardson, 9 Met. 69 (1845). 

6 Putnam v. Bixby, 6 Gray 528 (1856). 

7 Arnold v. Brown, 24 Pick. 89 (1832). 

8 Foster v. Clark, 19 Pick. 329 (1887). 

® See page 186. 
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on different writs, the one as made “at one minute past 12 
o'clock, A. M., on the eighth of June,” the other as made 
“immediately after midnight, following the 7th of a 
June,” they were held to be simultaneous.! 

In two simultaneous attachments, each attaching creditor 
acquires a lien on one undivided moiety of the property, pro- 
vided the moiety is no more than sufficient to satisfy the debt 
of each.2 But if the moiety be more than sufficient to satisfy 
the debt of either, his lien will be limited accordingly, and if 
the debt of the other be large enough to cover the surplus, 
his lien will include it.® 

If an officer deliver to a trustee at the same time copies of 
writs in favor of different creditors, the attachments are 
simultaneous, and each creditor can recover only an aliquot 
part of the goods so attached.* 


Several Attachments upon the same Writ. 


Successive attachments may be made upon the same writ by 
one or more officers and in one or more counties, at any time 
before the service of the summons, but not atterward except 
on supplementary process. oa | 


Successive Attachments on different Writs. 


Personal property which has been attached by a constable 
may be further attached or taken on execution by a deputy 
sheriff or other competent officer, upon any writ of attachment 
or execution which such constable is not qualified to serve ; 
and thereupon such constable must make return upon and 
deliver his writ, with the possession of the property, to such 
deputy sheriff or other officer, who must complete the service 


1 Shove v. Dow, 15 Mass. 529 (1816). 

2 Shove v. Dow, 13 Mass. 529 (1816); Sigourney v. Eaton, 14 Pick. 414 
(1833); Durant v. Johnson, 19 Pick. 544 (1837). 

3 Sigourney v. Eaton, 14 Pick. 414 (1833); Durant v. Johnson, 19 Pick, 
544 (1837). 

4 Rockwood v. Varnum, 17 Pick. 289 (1835). 

5 R. L., c. 167, § 41. 


SERVICE OF THE WRIT. 251 


thereof. If such writ of attachment has been returned into 
court, the constable must file in the case a certificate of the 
fact of such surrender of possession.} 

But goods attached by and in the custody of a deputy 
sheriff cannot be attached by another officer not even by the 
sheriff, but other writs may be given to the officer in charge, 
who may then make successive attachments thereon of the 
same property, without any further act of taking possession 
on his part.? . 

When there are two attachments of the same real estate 
the second attaching creditor, if he wishes to levy on the real 
estate, should not take judgment and execution while the 
prior action is pending, but should delay his proceedings in 
court until the prior action is finally disposed of.* ; 

Goods attached in trustee process may be attached and taken 
possession of on the suit of another creditor, and the second 
attaching officer will hold them subject to the lien which the 
trustee has thereon for the amount of the judgment that may 
be awarded against him as trustee in the first suit. Butthe 
second attaching officer must return the goods to the trustee 
upon demand, or the plaintiff in the trustee process may main- 
tain an action therefor.° 

A prior attachment of property of tenants in common, at 
the suit of a creditor of one of them, is valid as against a 
subsequent attachment by a joint creditor. 

So an attachment of a partner’s separate property by a 
creditor of the firm is good against a second attachment of 
the same by his separate creditor.’ 


SRL, c: 167,°§ 42. 

2 Watson v. Todd, 5 Mass. 271 (1809); Vinton v. Bradford, 138 Mass. 114 
(1816); Thompson v. Marsh, 14 Mass. 269 (1817). 

® Barnard v. Fisher, 7 Mass. 71 (1810). 

4 Burlingame v. Bell, 16 Mass. 318 (1820); Platt v. Brown, 16 Pick. 555 
(1835). 

5 Rockwood v. Varnum, 17 Pick. 289 (1835). 

6 Thorndike v. De Wolf, 6 Pick. 120 (1828). 

7 Allen v. Wells, 22 Pick. 450 (1839); Stevens v. Perry, 113 Mass. 380 
(1873). 
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The right of a creditor, as stated below, against a prior 
attachment, is cumulative, and does not defeat any action 
which he would have at common law.!. The creditor is not 
confined to those grounds of which the debtor might have 
availed himself.? 

A plaintiff may waive his right of proceeding against the 
claimant in such a case, for costs, if the plaintiff wins, ete. ; 
see Whitewell v. Burnside? 

If personal property has been sold or disposed of by consent. 
of the parties, or after an appraisal as hereinafter stated, 
the proceeds, while remaining in the hands of the officer, are 
lable to be further attached by him as the property of the 
original defendant, in the manner in which the property itself 
might have been attached ; and be held and disposed of in 
the same manner as if the attachment had been made on the 
property itself before the sale. But the officer may pay to the 
defendant the surplus of the proceeds of such sale, after 
retaining enough to satisfy all the attachments actually exist- 
ing at the time of such payment.! 

Property which has been replevied from an officer who has. 
attached it is considered as remaining in his custody and 
control so as to be lable to further successive attachments, as 
if it had remained in his possession.°® If there is judgment for 
a return of the property so replevied, the plaintiff in replevin 
and his sureties are liable for the whole of the property or the 
value thereof, although the attachment for which it is finally 
held was made after the property was replevied.® 

If an officer dies or is removed from office while an attach- 
ment which he has made remains in force, the attached prop- 
erty, whether replevied or remaining in possession of the 
officer or of his executor or administrator, may be further 


1 Adams v. Paige, 7 Pick. 542 (1829). 

2 Carter v. Gregory, 8 Pick. 165 (1829). 

3 Whitwell v. Burnside, 1 Met. 39 (1840). 

4 R. L., c. 167, § 47. 

5 R. L., c. 167, § 48; Carleton v. Davis, 8 Allen 94 (1864). 
6 R. L., c. 167, § 49. 
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~ attached by any other officer so as to bind it or its proceeds, 
as if the later attachment had been made by the first 
officer! The officer making such later attachment cannot 
take the property, but he must make a return of an attach- 
ment in the common form, stating by whomn the property was 
previously attached, and, if it has not been replevied, must 
leave a certified copy of the writ, without the declaration, and 
of the return of that attachment with the former officer if living 
or, if he is dead, with his executor or administrator or whoever 
then has possession of the property. If the property has been 
replevied, and the officer who made the original attachment is 
dead, he must leave such copy with the plaintiff in replevin 
or with his executor or administrator, and the attachment 
is considered as made when the copy is delivered in either of 
these modes.? 

Property which has been replevied from an attaching officer 
cannot be further attached as the property of the original 
defendant in any manner than above stated so long as it is 
held by the plaintiff in replevin or by any person holding under 
him, unless the original defendant has acquired a new title 
thereto.? 

Property which has been attached by an officer, whether 
remaining in his custody at the time of his death or taken 
from him by replevin or otherwise, and also all claims for 
damages to property so taken from him, remain subject to the 
attachment as if the officer had lived, and are not considered 
as assets in the hands of his executor or administrator. 


What may be Attached. 


All real and personal property, except such as, from 
nature or situation, has been considered as exempt according 
_ to the principles of the common law as adopted and practised 


Or Ot Or 
eat 


954 MASSACHUSETTS PRACTICE. 


in this commonwealth, and also exempt under the statutes, 
may be attached upon the original writ in any action in which 
debt or damages are recoverable, and may be held as security 
to satisfy such judgment as the plaintiff may recover.! 

All the land of a debtor in possession, remainder or rever- 
sion, all his rights of entry into land and of redeeming 
mortgaged land, and all such land and rights which have 
been fraudulently conveyed by him with intent -to defeat, 
delay or defraud his creditors, or which have been purchased 
or directly or indirectly paid for by him, but the record title 
of which has been retained in the vendor or conveyed to a 
third person, with intent to defeat, delay or defraud the 
creditors of the debtor, or on a trust for him, whether 
express or implied, whereby he is entitled to a present con- 
veyance ;? leasehold interests in land;* estates tail, which can 
be lawfully barred by the person entitled thereto ;* current 
gold and silver coin,® bank notes, and all other bills or 
evidences of debt issued by a moneyed corporation and 
circulated as money ; and, generally, all chattels, real or per- 
sonal,® as hay in the barn,’ buildings erected or standing, by 
virtue of an oral license, on land of a person other than the 
owner of the building,’ corn and other annual products of 


R. L., c. 167, § 38. 
AyslisiGed (05°91: 
Shelton v. Codman, 3 Cush. 318 (1849). 
Bil. Ce 185 (8 2. 
Sheldon v. Root, 16 Pick. 567 (1835). This is not true after it has 
passed into the hands of an officer who has collected it on execution in 
favor of the defendant in the suit on which it is attached. Thompson v. 
Brown, 17 Pick. 462 (1835). Gold and silver coins collected by an attor- 
ney at law on a claim due his client cannot be attached in hisjhands, as 
the property of his client, upon an ordinary writ of attachment and 
summons, since the obligation of the attorney to pay it over is but a 
chose in action, and the title to the specific coins have not vested in the 
principal. Mazwell v. McGee, 12 Cush, 187 (1853). 

6 R. L., c. 177, §§ 31-33. 

7 Campbell v. Johnson, 11 Mass. 184 (1814); Plaisted v. Hair, 150 Mass. 
275 (1889). 

8 Ashmun v. Williams, 8 Pick. 402 (1829). 
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the soil, when ripe and in a state fit to be gathered,! a boat, 
cable and anchor, belonging to a vessel lying at the wharf, 
and not necessary to her safety,? a stage-coach, although near 
the time fixed for its departure, and a part of the horses are 
attached to it, and the passengers ready to take their seats, or, 
when it is driven into the yard at the place of its destination 
with some passengers still in it,? goods in the possession of a 
person summoned as trustee (subject to the lien of the cred- 
itor in the trustee process,‘ the second attaching officer being 
bound to return the goods on demand of the first attaching 
creditor, to be taken on his execution’), goods already at- 
tached, but receipted for and redelivered to the debtor,® in- 
terest of a bailee in chattels for hire for a definite term,’ etc.® 

The title of one who purchases land of a fraudulent 
grantee, before the land is specifically attached is good as 
against the creditors of all previous owners, in the absence 
of evidence of a participation by such purchaser in the fraud, 
or of evidence that his deed was without consideration.® 

Where a lease of a farm provides that the produce, whether 
growing or harvested, if deposited on the land, shall be held 
for the rent, and be at the disposal of the lessor, who is 
authorized to enter and take the same for rent in arrears, ac- 
counting to the lessee therefor, such produce continues to be 
the lessee’s, and attachable as his property, until the lessor 
actually enters and takes possession of it.! 


1 Penhallow v. Dwight, 7 Mass. 84 (1810); Heard v. Fairbanks, 5 Met. 111 
(1842); Mulligan v. Newton, 16 Gray 211 (1860); Cheshire National Bank v. 
Jewett, 119 Mass. 241 (1876). See Chandler v. Thurston, 10 Pick. 205 (1830). 

2 Briggs v. Strange, 17 Mass. 405 (1821). 

3 Potter v. Hall, 3 Pick. 868 (1825). 

4 Burlingame v. Bell, 16 Mass. 318 (1820); Platt v. Brown, 16 Pick. 555 
(1835). 

5 Rockwood v. Varnum, 17 Pick. 289 (18385). 

6 Penny v. Willard, 11 Pick. 519 (1831); Robinson v. Mansfield, 13 Pick. 
139 (1882). 

7 Wheeler v. Train, 3 Pick. 255 (1825). 

8’ Lane v. Jackson, 5 Mass. 157 (1809). 

9 Mansfield v. Dyer, 131 Mass. 200 (1881). 

10 Butterfield v. Baker, 5 Pick. 522 (1827); Munsell v. Carew, 2 Cush. 50 
(1848). 
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What cannot be Attached. 


Such estate as, from its nature or situation, has been con- 
sidered as exempt according to the principles of the common 
law as adopted and practised in this commonwealth, and also 
exempt by statute, cannot be attached.!. The defendant may, 
by his acts or omissions, waive his right to claim an exemp- 
tion,? and when exempted articles are mingled with other 
property it is his duty to make his claim seasonably, that is, 
in most cases, at the time of the attachment; and, in any 
subsequent action against the officer, the burden will be upon 
the debtor to show that the officer did not leave property 
sufficient in kind and value to satisfy the requirements of the 
lawe The statutes on this subject are to be construed liber- 
ally ;* and the omission of the owner of personal property 
exempt from attachment to claim it as exempt does not, as a 
matter of law, constitute a waiver of the right to do so. 

Real Estate. Land conveyed to a married woman, and 
paid for in part by her and in part by her husband, without 
any participation by her in his fraudulent purpose, cannot be 
attached as his property.® 

The right to redeem land from a tax sale is not attach- 
able.’ 

Every householder having a family is entitled to an estate 
of homestead, to the extent in value of eight hundred dol- 
lars, in the farm or lot of land and buildings thereon, owned 
or rightly possessed by lease or otherwise, and occupied by 


AeTy thie C.0101; 5, ob 

2 If the debtor assents to the attachment of exempted articles the 
attachment will not be wrongful. Hewes v. Parkman, 20 Pick. 90 (1838). 

3 Nash v. Farrington, 4 Allen 157 (1862); Clapp v. Thomas, 5 Allen 158 
(1862); Wood v. Keyes, 14 Allen 236 (1867); Gay v. Southworth, 113 Mass. 
383 (1878). 

4 Richardson v. Buswell, 10 Met. 506 (1845). 

5 Copp v. Williams, 135 Mass. 401 (1883). 

6 The creditor’s remedy is a bill in equity. Snow v. Paine, 114 
Mass. 520 (1874); Trow v. Lovett, 122 Mass. 571 (1877); Bresnihan v. Shee- 
han, 125 Mass. 11 (1878). 

7 Adams vy. Mills, 126 Mass. 278 (1879). 
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him as a residence, if the intention to hold the property as a 
homestead is set forth in the deed of conveyance by which 
the property was acquired, or, after the title has been acquired, 
by a writing duly signed, sealed, acknowledged, and recorded 
in the registry of deeds for the county or district where the 
property is situated; and such homestead is exempt from 
attachment. Whena declaration is filed after the acquisition 
of the property, the exemption thus claimed does not operate 
as against debts contracted before such filing.! 

Land of which the debtor was only instantaneously seized 
is not subject to attachment,? unless, in the case of a conduit, 
the second deed is not recorded until some time after the 
first deed, and the plaintiff attaches bona fide.? 

A mortgagee of land has no attachable interest therein 
before entry to foreclose, or a release from the mortgagor.‘ 

Land conveyed by an infant is not attachable as his after 
he becomes of age, if he has neither avoided nor confirmed 
the conveyance.° 

A widow’s right to have dower assigned to her out of the 
lands of her deceased husband cannot be attached in an action 
at law.® 

Personal Property. ‘The common law exempts from 
attachment property that cannot be returned in the same 
condition, and that, while its attachment cannot be of any 
benefit to the plaintiff, great loss and injury might result 
to the defendant; as, for instance, the defendant’s private 
papers and books of account,’ negotiable promissory notes® 


elke din 131, 

2 Chickering v. Lovejoy, 13 Mass. 51 (1816); Haynes v. Jones, 5 Met. 292 
(1842): Hazleton v. Lesure, 9 Allen 24 (1864). 

8 Woodward v. Sartwell, 129 Mass. 210 (1880). 

4 Portland Bank v. Hall, 13 Mass. 207 (1816); Blanchard v. Colburn, 16 
Mass. 345 (1820); Marsh v. Austin, 1 Allen 235 (1861); Haton v. Whiting, 
3 Pick. 484 (1826). 

5 Kendall v. Lawrence, 22 Pick. 540 (1839). 

© McMahon v. Gray, 150 Mass. 289 (1889). 

7 Oystead v. Shed, 12 Mass. 505 (1815). 

8 Maine Insurance Co. v. Weeks, 7 Mass. 488 (1811). 
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and checks! due the defendant, crops not yet ripe or fit to be 
gathered, hides in vats for tanning, etc.? 

A. watch or other: property in the defendant’s actual posses- 
sion and use, or worn as a part of his dress or apparel, is 
exempt from attachment, although temporarily off his person.* 

The necessary wearing apparel of the defendant and his wife 
and children is exempt; and the exemption extends to cloth 
and trimmings placed in the hands of a tailor by the defend- 
ant for the purpose of being made into clothing necessary for 
himself or family.* 

One bedstead, bed, and necessary bedding for every two 
persons of the defendant’s family are exempt ;> but beds used 
by the boarders or housekeeper of an unmarried man are 
not exempt.® 

One iron stove used for warming the dwelling-house, and 
fuel not exceeding the value of twenty dollars procured and 
designed for the use of the family of the defendant are exempt. 

Other household furniture than that mentioned above 
necessary for the defendant and his family, not exceeding 
three hundred dollars in value, is exempt.? A plain, cheap 
sofa, and two carpets of eighteen yards each are held to come 
under this provision.” The defendant is entitled to the 
exemption of “other household furniture” to the amount 
stated, fairly coming within the class considered necessary 
for him and his family, without reference to the question 
whether, in a particular case, the amount allowed by law is 
necessary.8 ‘The articles need not be such as are absolutely 


1 Thompson v. Brown, 17 Pick. 462 (1835). 

2 Penhallow v. Dwight, 7 Mass. 34 (1810); Bond v. Ward, 7 Mass. 123 
(1810); Scholfield v. Bell, 14 Mass. 40 (1817); Meldrum v. Snow, 9 Pick. 441 
(1830); Blanchard v. Coolidge, 22 Pick. 151 (1889); Lewis v. Lyman, 22 
Pick. 487 (1839). 

3 Mack v. Parks, 8 Gray 517 (1857). 

4 Richardson v. Buswell, 10 Met. 506 (1845). 

5 RR. 1G: 177, § $4. 

6 Brown v. Wait, 19 Pick. 470 (1837). ° 

7 Davlin v. Stone, 4 Cush. 359 (1849). 

8 Mannan v. Merritt, 11 Allen 582 (1866). 
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indispensable and without which the debtor cannot live, but 
must be so essential as to be regarded as among the neces- 
saries rather than the luxuries of life. The circumstances 
of particular cases may require the finding of a jury to enable 
the court to decide whether an article is “necessary ” or not, 
within the meaning of the statute.! 

Where household furniture, exempt from attachment, is 
mingled in the owner’s house with similar articles not exempt, 
an officer is not justified in attaching the whole under a claim 
that there was a confusion of the goods, although the owner 
fails to claim exemption of any of the articles.” 

The Bibles, school books, and library, used by the defendant 
or his family, not exceeding fifty dollars in value, are exempt.? 

One cow, six sheep, one swine, and two tons of hay are 
exempt. This is held to exempt a hog killed and dressed, 
and a heifer twenty months old, which had never given milk 
but which the owner intended to keep for a cow, having no 
other. If a defendant has two cows, one of them mortgaged, 
he is entitled to claim the unencumbered one;° and he has a 
reasonable time in which to elect which cow shall be exempt, 
whether the officer removes one of them ornot. A week was 
held too long by the jury in one case. If the defendant does 
not duly make his election, the officer may, and the debtor 
will be bound the same as though he had made the election 
himself.® 

The tools,’ implements, and fixtures necessary for carrying 
on the trade or business of the defendant, not exceeding one 
hundred dollars in value, areexempt.? This exemption is for 


1 Davlin v. Stone, 4 Cush. 359 (1849). 

* Copp v. Williams, 135 Mass. 401 (1883). 

Pais. 171, § 34. 

£ Gibson v. Jenney, 15 Mass. 205 (1818); Carruth v. Grassie, 11 Gray 211 
(1858); Johnson v. Babeock, 8 Allen 583 (1864). 

5 Try mv. Mansir, 2 Allen 219 (1861). 

5 Savaye v. Davis, 134 Mass. 401 (1883). 

7 Relative to ‘‘ tools,’’ see Dowling v. Clurk, 1 Allen 283 (1861); Daniels 
yv. Hoyward, 5 Allen 48 (1862); Lovewell v. Westchester Fire Insurance Co.,, 
124 Mass. 418 (1878). 
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the protection of mechanics, and others, who by their manual 
labor and skill earn a livelihood, and applies to tailors, shoe- 
makers, milliners, carriage-makers, etc. ; but does not include 
those who are engaged in the business of buving and selling 
merchandise, nor exempts their weights and measures, horses, 
carriages, and other articles, used by them in their trade.! 
Neither does it apply to persons engaged in and conducting a 
large manufacturing business, requiring considerable capital 
and a large number of workmen, as for instance a paper-mill.? 
When the debtor has two trades, the exemption applies to the 
tools used by him and his workmen in both, provided such 
tools do not, together, exceed one hundred dollars in value ;° 
and he does not lose the benefit of the exemption by a tem- 
porary suspension of the exercise of his trade.4 This exemp- 
tion does not apply to partnership property.® 

Generally, a whip owned by a debtor and used by him on 
his farm, is not exempt from attachment.® 

Materials and stock designed and procured by the defend- 
ant and necessary for carrying on his trade or business, and 
intended to be used or wrought therein, not exceeding one 
hundred dollars in value, are also exempt.’ Materials and 
stock intended to be used in carrying on more than one trade 
or business are included in this exemption ;> but the stock of 
a shopkeeper or pedler is not included.’ Neither does it 
apply to partnership property.° 

Provisions necessary and procured and intended for the use 
of the family of the defendaut, not exceeding fifty dollars in 


1 Wallace v. Bartlett, 108 Mass. 52 (1871). 

2 Smith v. Gibbs, 6 Gray 298 (1856). 

3 Howard v. bela 2 Pick. 80 (1824); Pierce v. Gray, 7 Gray 67 (1856) 5 

Btker v. Willis, 123 Mass. 194 (1877) 

* Caswell vy. Pais 12 Gray 851 (1859). 

5 Pond vy. Kimball, 101 Mass. 105 (1869). 

6 Savage v. Davis, 134 Mass. 401 (1883). 
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8 Eager v. Taylor, 9 Allen 156 (1864). 

9 Wilson v. Elliot, 7 Gray 69 (1856); Gibson v. Gibbs, 9 Gray 62 (1857); 
Reed v. Neale, 10 Gray 242 (1857). 


SERVICE OF THE WRIT. 261 


value, are exempt from attachment.! Corn, potatoes, and 
cabbages, planted and raised by the debtor for the use of his 
family, and ripe for harvest, though not severed from the soil, 
come within the meaning of this exemption.? Provisions 
procured and kept both for the purpose of sale and for the use 
of the debtor’s family, and not set apart or claimed, at the 
time of the seizure, to be kept for the latter use only, are not 
exempt.® 

One pew occupied by the defendant or his family in a 
house of public worship ; the boat, fishing-tackle, and nets of 
fishermen, actually used by them in the prosecution of their 
business, to the value of one hundred dollars ; the uniform of 
an officer or soldier in the militia, and the arms and accoutre- 
ments required by law to be kept by him; rights of burial and 
tombs while in use as repositories for the dead ; and one sew- 
ing-machine not exceeding one hundred dollars in value, in 
actual use by each debtor or by his family,! in addition to the 
tools already mentioned above as exempt. 

Shares in co-operative associations formed under R. L., c. 
110, not exceeding twenty dollars in value in the aggregate, 
are exempt.! i 

Property delivered to an officer by a person arrested is not 
subject to attachment.? Neither are goods ina custom house, 
on which the duties have not been paid in an action against 
the importer ;° nor property which is forbidden to be sold by 
law, as intoxicating liquors.’ * 

A voluntary assignment by a resident of another state in 
trust for the benefit of his creditors without other sufficient 
consideration, does not, except so far as assented to by the 


TR. L., c.. 177, § 34. 

2 Mulligan v. Newton, 16 Gray 211 (1860). 

8 Nash v. Farrington, 4 Allen 157 (1862). 

4 Rayner v. Whicher, 6 Allen 292 (1863). 

5 Robinson v. Howard, 7 Cush. 257 (1851); Morris v. Penniman, 14 Gray 
220 (1859). 

6 Dennie v. Harris, 9 Pick. 364 (1830). 

7 Ingalls v. Baker, 13 Allen 449 (1866); Kiff v. Old Colony & Newport 
Railway, 11T Mass. 591 (1875). 
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creditors affect the hability of the debtor’s property to 
attachment here. If assented to, such assignments will pro- 
tect property here from attachment so far as an assenting 
creditor is concerned.! 

Money due or to become due to any pensioner of the 
United States is not hable to attachment, levy, or seizure, by 
or under any legal or equitable process whatever, while the 
money remains with the pension office or any officer or agent 
thereof, or is in course of transmission to the pensioner.? 

The laws of the United States respecting national banking 
associations provide that “no attachment, injunction, or exe- 
cution shall be issued against such association, or its proper- 
ty, before final judgment in any suit, action, or proceeding in 
any state, county, or municipal court.’ 

Wages for the personal labor. and services of the debtor 
are exempt from attachment in all cases, to the amount of 
ten dollars, providing the writ states that the suit is brought 
for necessaries, and not otherwise ;* and when the demand is 
other than for necessaries furnished to the debtor or his fam- 
ily, the amount of the exemption is twenty dollars. ‘The 
wages of the defendant’s wife and minor children are abso- 
lutely exempt from attachment for his debt.° 

The wages of a seaman on a coasting voyage on the At- 
lantic coast are subject to attachment by the trustee process.® 
Where, however, the owners of a coasting vessel, after being 
summoned as trustees, are compelled by the process of an 
admiralty court having knowledge of the pendency of the 
trustee process to pay the seaman his wages, the owners will 
not be charged as trustees in the state court.’ 


1 National Mechanics’ & Traders’ Bank v. Eagle Sugar Refinery, 109 
Mass. 38 (1871); May v. Wannemacher, 111 Mass. 202 (1872); Pierce v. 
O’ Brien, 129 Mass. 314 (1880). 

2 U.S., R. S., § 4747; see Spelman v. Aldrich, 126 Mass. 113 (1879). 
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‘ R. L., c. 189, § 27. 

5 R. L., c. 189; § 31, -cl. 6. 

© White v. Dunn, 134 Mass. 271 (1883). 

7 Eddy v. O’ Hava, 132 Mass. 56 (1882). 
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Mortgage Interest in Chattels. A mortgagee’s interest 
in personal property in his possession, after breach of condi- 
tion and before foreclosure, is not subject to attachment.! 

Lien Interest in Chattels. The lien ofa factor on goods 
in his possession for a balance due him from the owner is not 
an attachable interest.? 

The interest of a gratuitous bailee, for an indefinite time, 
is not attachable. ® 

A mechanic who agrees to make a desk for A. by the job, 
from boards furnished by A., has no attachable property in 
the desk during its construction, although he had furnished 
some other materials for the purpose. 

Relative to Partnerships. Partnership property cannot 
be attached in a suit against one of the partners alone; the 
other members of the firm and its creditors have the first 
right to it; and if so attempted the members of the firm may 
bring trespass.° 

In a suit against co-partners upon their joint debt, the 
separate property of one of the partners may be attached ; 
and a subsequent attachment of the same property on a writ 
in favor of a separate creditor of the same partner does not 
affect the first attachment.® 

Collateral Security. If an attaching creditor has notice 
that property attached is actually held as security only by 
the judgment debtor, he and the officer are bound by that 
knowledge.’ | 


1 Prout v. Root, 116 Mass. 410 (1875); Murphy v. Galloupe, 143 Mass. 
123 (1886). 

2 Holly v. Huggeford, 8 Pick. 77 (1829); Kittredge v. Sumner, 11 Pick. 
50 (1831). 

3 Walcot v. Pomeroy, 2 Pick. 121 (1824). 

# Stevens v. Briggs, 5 Pick. 177 (1827). 

5 Trowbridge v. Cushman, 24 Pick. 310 (1887); Peck v. Fisher, 7 Cush. 
386 (1851); Lewis v. Webber, 116 Mass. 450 (1875); Sanborn v. Royce, 1382 
Mass. 594 (1882); Crawford v. Capen, 132 Mass. 596, note (1882); Fay v. 
Duggan, 135 Mass, 242 (1888). ° 

5 Stevens v. Perry, 113 Mass. 380 (1878). 

? Clark v. Watson, 141 Mass. 248 (1886). 
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Suits for Attaching Exempted Goods. ‘Trespass lies 
against an officer for taking goods that are exempt by law 
from attachment.! It is immaterial if the owner has included 
them in a mortgage, made without consideration, and with 
the intention of putting his property out of the reach of his 
creditors.” 

If the goods are plainly distinguishable as being exempt 
from attachment, no demand is necessary before suit is 
brought.? | 

The burden of proof is on the plaintiff in a trover suit 
to prove facts which render the goods exempt, and, in an 
action for attaching exempted household furniture, that 
enough property was not left to satisfy the requirements of 
law.° 

In an attachment of exempt property, where the owner agreed 
in writing with the plaintiff that it be sold by auction on a 
certain day, its claim, before the date of sale, by the debtor’s 
assignee in bankruptcy, is a waiver of the exemption.® 


Indemnity Bond. 


When there is reasonable ground for an officer to believe 
that in making an attachment he may mistake and expose 
himself to an action for damages by attaching goods 
not the debtor's, he may request the creditor to show 
him the debtor’s goods, or insist upon being indemnified, 
generally by a bond, for any mistake he may make in con- 
forming to the creditor's directions. But if the officer does 
not request the creditor to indemnify him, but agrees to 
secure the debt if possible, he is answerable to the creditor 


1 Bean v. Hubbard, 4 Cush. 85 (1849); Davlin v. Stone, 4 Cush. 359 
(1849); Deyo v. Jennison, 10 Allen 410 (1865); Kiff v. Old Colony & New- 
port Railway, 117 Mass. 591 (1875). 

2 Bean v. Hubbard, 4 Cush. 85 (1849). 

3 Mannan v. Merritt, 11 Allen 582 (1866); Woods v. Keyes, 14 Allen 236 
(1867). . 

* Clapp v. Thomas, 5 Allen 158 (1862). 

5 Gay v. Southworth, 113 Mass. 333 (1873). 

§ Dow v. Cheney; 103 Mass. 181 (1869). 
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if he does not attach the debtor’s goods, which he might have 
found and attached, and the :creditor is injured by his 
neglect.1 

The following is a form of such a bond :— 


Know all men by these presents, That we, John Smith, of 
Salem, in the county of Hssex, and commonwealth of Massachu- 
setts, as principal, and Charles Adams and James Somes, both of 
Marblehead, in said county of Hssex, as sureties, are holden and 
stand firmly bound and obliged unto Amos Manson of Groveland, 
in said county of Hssex, in the full and just sum of five hundred 
dollars, to be paid unto the said Amos Manson, his executors, 
administrators, or assigns; to the true payment thereof we bind 
ourselves and each of us, our and each of our heirs, executors 
and administrators, jointly and severally, by these presents. 
Sealed with our seals, and dated the tenth day of March, in the 
year of our Lord one thousand nine hundred and one. 

The condition of this obligation is such that whereas the said 
Amos Manson, in his capacity of deputy sheriff of the county of 
Essex, by virtue of a certain writ, issued in favor of the said John 
Smith, against Moses Newman of Peabody, in said county of 
Essex, bearing date the tenth day of March, in the year one thou- 
sand nine hundred and one, and returnable to the Mirst District 
Court of Essex on the first Saturday of April, in the year one 
thousand, nine hundred and one, at the said John Smith’s special 
request, the said dmos Manson, in his said capacity of deputy 
sheriff, has attached the property and estate of the said Moses 
Newman. If, therefore, the said John Smith, his heirs, execu- 
tors or administrators shall at all times hereafter well and truly 
indemnify and save harmless the said Amos Manson, his heirs, 
executors and administrators, and every one of them, of and 
from all suits, damages and costs whatsoever, whereunto he or 
they, or any of them, may be hable or obliged by law to pay to 
any person or persons, by reason of the said attachment, or any 
further intermeddling of the property and estate of said Amos 
Manson attached by virtue of said process, then the above obli- 


1 Bond v. Ward, 7 Mass. 128 (1810). 
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gation to be void; otherwise, to remain in full force and virtue. 
Signed and sealed in presence of John Smith, [SEAL] 
George Washington. Charles Adams, [SEAL] 

James Somes, [SEAL | 


An attaching officer and creditor are not in pari delicto, 
and the first can recover of the second. 

An officer who fails to complete an attachment of property 
by returning the writ upon which the attachment is made, 
cannot, after judgment against him in an action by the owner 
of the attached property, maintain an action against the 
obligors in a bond, given to the officer by the creditor, to indem- 
nify the officer against liability by reason of the attachment.? 

A plaintiff will not be liable to an officer on a bond of 
indemnity unless he gives specific directions to him to at- 
tach. Soa warehouseman, who opens the door of a com- 
partment in his warehouse upon the demand of an officer 
that he may attach another’s goods therein, is not lable for 
conversion of the goods.* 

An officer may recover of the obligor in an indemnity bond 
the full amount of the penalty, although the oflicer has not 
satisfied the execution against him.° 

The condition of a bond given to an attaching officer, to 
indemnify and save him harmless “ of and from all suits, 
damages, and costs whatsoever whereunto he may be liable, 
or obliged by law to pay to any person or persons, by reason 
of said attachment,” includes counsel fees reasonably incurred 
in the defence of an action occasioned by the attachment.® 


Attachment of Real Estate. 


An attachment of real estate or a right or interest therein. 
is made. by the officer simply noting on his writ, any brief 


1 Simpson v. Mercer, 144 Mass. 413 (1887). 

2 Wiggin v. Atkins, 1836 Mass. 292 (1884). 

3 Russell v. Walkev, 150 Mass. 531 (1890). 

4 Clegg v. Boston Storage Warehouse Co., 149 Mass. 454 (1889). 
> Cook v. Merrifield, 139 Mass. 139 (1885). 

® Lindsey v. Parker, 142 Mass. 582 (1886). 
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memoranda that he has made the attachment. He need not 
enter upon the land or be within view of it. The practice 
is to attach all the real estate of the defendant situate in the 
district of the registry of deeds in which it lies. If more is 
desired the officer can attach in other districts. This is called 
a blanket or general attachment. 

Any specific estate may be attached if the plaintiff pleases 
to restrict his security to that particular estate, and thus permit 
the remainder of the defendant’s real estate to continue 
unencumbered ; as, for instance, it may be deemed expedient 
to except from a general attachment a certain specified portion 
of the defendant’s real estate upon which the plaintiff holds a 
mortgage, as the security cannot be attached for the mortgage 
debt-? 

If a mortgage on real estate is foreclosed by a sale, and the 
proceeds of the sale are more than sufficient to pay the amount 
due on the mortgage and the expense of the sale, a surplus 
remaining in the hands of the mortgagee, before the levy of the 
execution upon the land, which had been attached, the creditor 
must take appropriate steps within thirty days after the date 
of his judgment to continue or enforce his lien on such surplus 
in the hands of the mortgagee or he will lose whatever right _ 
he has to the same.? The appropriate remedy is a bill in equity 
brought within thirty days after the judgment, praying that 
it may be satisfied out of the surplus of said proceeds.‘ 
See the complex case of Judge v. Herbert.° 

An attachment of land which is subject to a mortgage or 
other encumbrance, if the mortgage is redeemed or the 
encumbrance is removed before the levy of the execution, holds 
the land discharged of the mortgage or encumbrance, and 


1 KR. L., c. 167, § 58; Taylor v. Mizxter, 11 Pick. 341 (1831). 

2 Atkins v. Sawyer, 1 Pick. 351 (1828); Crane v. March, 4 Pick. 131 (1826) ; 
Johnson v. Stevens, 7 Cush. 431 (1851); Hvans v. Warren, 122 Mass. 303 
41877). 

3 Gardner v. Barnes and Eldridge v. Kingsbury, 106 Mass. 505 (1871). 

4 Wiggin v. Heywood, 118 Mass. 514 (1875). 

» Judge v. Herbert, 124 Mass. 330 (1878). 
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execution may be levied in the same manner and with the same 
effect as if it had never existed. 

The officer making the attachment must file in the registry 
of deeds for the county or district in which the land attached 
lies a certified copy of the writ (without the declaration, if 
the writ contained one), and so much of his return of service 
on the writ as relates to the attachment made by him. He 
ought to do this immediately, as a moment’s delay sometimes. 
causes great loss of security by a sale of the premises or their 
attachment by another creditor. Until such copy is filed, the 
real estate may be attached or purchased by a vendee in good. 
faith and for value, though subsequent to the actual attach- 
ment. This applies to attachments on mesne process of land 
or of any leasehold estate.” 

If such copy is deposited in the proper registry of deeds. 
within three days after the day when the attachment was made, 
the attachment takes effect from the time it was made; 
otherwise, from the time when the copy is so deposited ; but 
attachments of land, and of leasehold estates which have an 
original term of more than seven years, are not valid against. 
purchasers in good faith and for value, other than the defend- 
ant, except from the time when the copy is deposited.? The 
day of the attachment and Sundays are excluded in the 
computation of the three days allowed for the deposit of the 
copy in the registry of deeds.* 

The officer’s fees are, for travel four cents a mile from the 
place of service to the place of deposit, and a fee for the 
copy,” generally one dollar. 

The register of deeds must note on every such copy the 

IAT 0. 1672 § 54. 

2 R. L., c. 167, § 59, 60. It is suggested that the filing of the copy im 
the registry of deeds must precede the service on the defendant, as filing 
the copy is a part of the attachment; and that the entire service must be 
made within the time provided for the service of the writ. 

ST Let tOr. © 02. 

* Hannum v. Tourtellott, 10 Allen 494 (1865); Bemis v. Leonard, 118 
Mass. 502 (1875). 

5 R. L., c. 167,°§ 60. 


SERVICE OF THE WRIT. 269 


day, hour and minute that he receives it, and file it in his 
office. He must also enter in a book for that purpose the name 
of the plaintiff and the name of each defendant whose land is 
attached, the time when the attachment was made and the 
time when the copy was deposited. His fee in each case is 
twenty-five cents which must be paid upon the deposit of the 
copy and may be taxed for the plaintiff in his bill of costs.! 

The duties of the registers of deeds is the same in regard to 
attachments made on United States courts’ writs as to those 
made on state courts’ writs.” 

The return of an officer on a writ upon which a general 
attachment of real estate has been made is that he has attached 
all the right, title, and interest of the defendant in and to any 
and all real estate within the county or district (naming it) 
in which the land attached lies.® This form of attachment 
will hold real estate fraudulently conveyed by the defendant 
by deed duly recorded* An attachment of. a particular 
lot of land need not be described in the return by metes and 
bounds. It may be of all the interest of the defendant “ina 
certain parcel of land in Wert street in Boston,” if the 
defendant owns but one lot on that street. So of an attach- 
ment of “all the right and interest of the defendant in any 
land in the town of Elliot.” It includes all his land in that 
town. A return that the officer has attached “the home- 
stead farm of the debtor, containing about thirty acres, more 
or less,” will cover the whole farm although it contains one 
hundred and fifty acres.’ 

In order to secure a lien by attachment against subsequent 
purchasers and attaching creditors it is necessary to file the 
copy of the writ and return, as mentioned above, in the proper 
R. L., c. 167, § 61. 

R. L., c. 167, § 65. 

Woodward v. Sartwell, 129 Mass. 210 (1880). 
Pratt v. Wheeler, 6 Gray 520 (1856). 
Whitaker v. Sumner, 9 Piek. 308 (1830). 


Taylor v. Mixter, 11 Pick. 341 (1881). 
Bucon v. Leonard, 4 Pick. 277 (1826). 
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place. If the land lies in two or more counties or districts it 
must be filed in each district. An attachment of land fraud- 
ulently conveyed, properly made and returned is not defeated 
by the failure of the clerk to duly enter it in the attachment 
book under the name of the grantee.? 

The following is a copy of such necessary part of a return 
in a general attachment :— 


ESSEX, ss. Salem, Nov. 1, A. D. 1900. 
By virtue of this writ, I this day, at fourteen minutes past ten 
o'clock A. M., attached all the right, title and interest which the 
within named John Jones has in and to any and all real estate 
within the Southern District Registry of Deeds of said county of 
Essex. Arnold Gage, 
Deputy Sheriff. 
A true copy of return of said attachment. 
Attest, Arnold Gage, 
Deputy Sheriff. 


In attaching leasehold estates the officer must state in his. 
return in general terms the leasehold property attached.? 

Special Attachment. If an attachment on mesne process. 
is made of land, or of a right or interest therein, which has 
been fraudulently conveyed by the debtor to a third person, 
or which has been purchased by the debtor, or the purchase 
money of which has been directly or indirectly paid by. him, 
and the title thereto has been retained in the vendor or 
conveyed to another person, with the intent and for the 
purpose of fraudulently securing the land from attachment 
by a creditor of such debtor, or with the intent and for the 
purpose of delaying, defeating or defrauding creditors, it is 
not valid against a subsequent attaching creditor, or against 
a subsequent purchaser in good faith and for value, unless 
the officer in addition to the return required as above stated 


1 Coffin v. Ray, 1 Met. 212 (1840); Cheshire v. Briggs, 2 Met. 486 (1841); 
Pomroy v. Stevens, 11 Met. 244 (1846). 

2 Sykes v. Keating, 118 Mass. 517 (1875). 

3-R. L., c. 167, § 58. 
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also returns a brief description of the land which has thus 
been attached, by its locality, situation, boundaries or other- 
wise as known to him, and the names of the persons in whom 
the record or legal title stands.! 

The following is a copy of such necessary part of a return 
in a special attachment :— 


EssEx, Ss. Salem, Nov. 1, A. D. 1900. 

By virtue of this writ, I this day, at fourteen minutes past 
ten o'clock A. m., attached all the right, title and interest which 
the within named John Jones has in and to a certain parcel of land 
situated in Troy, in said county of Essex, bounded northerly by Dow 
street one hundred and ten feet, easterly by land of George Wash- 
ington two hundred and five feet, southerly by land of John Adams 
seventy-six feet, and westerly by Jefferson Alley one hundred and 
sixty-one feet ; the record and legal title to said real estate stands 
in the name of James Madison of said Troy. 

Arnold Gage, 


Deputy Sheriff. 
A true copy of return of said attachment. 


Attest, Arnold Gage, 
Deputy Sheriff. 


In the ease of a special attachment, the register of deeds 
must, in addition to the entries made in his records ina general 
attachment, also enter in his docket of attachments the names 
of the persons in whom the record or legal title stands, as 
returned by the officer, in the same manner as if the estate 
of such persons were attached as defendants in the writ.? 

On what Writs Attachments of Real Estate can be made. 
No attachment of real estate can be made on a writ return- 
able before a trial justice, or police, district or municipal 
court, unless the ad damnum exceeds twenty dollars.2 And 
in fact this is true of a writ returnable to any court of com- 
mon law jurisdiction, because original common writs return- 


1B L., c. 167, § 63. 
2 R. L., c. 167, § 64. 
8 R. L., c. 167, § 38. 
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able to the superior and supreme judicial courts must have 
an ad damnum of at least one hundred dollars. 


Attachment of Personal Property. 


Generally, a valid attachment of personal property is made 
by the officer taking and keeping actual possession of the 
goods.! As it is not feasible for him to have actual personal 
possession of all chattels he may attach, he can? and frequently 
does employ agents, called keepers, to have the custody of the 
same in his name and for him, and the act of the keeper is 
the act of the officer, the latter being responsible to both 
parties to the action for any want of due and ordinary care 
on the part of the keeper as well as of the officer.? The 
keeper’s possession is his.* The statutes provide that in case 
of bulky articles, they need not be actually taken into posses- 
sion, if a copy of the writ and officer’s return thereon be duly 
deposited in the office of the city or town clerk. 

Locking the building in which are the attached goods, and 
taking away the keys, is sufficient custody.® So, if the officer 
delivers one of the keys to a clerk of the defendant with 
directions, assented to by him, to keep the property for such 
officer,® or to the owner of other property stored in the 
building, a stranger to the action, and occasionally visiting 
the building.’ 

Where wood and lumber on a wharf were attached, and a 
keeper put in possession, his going away from the wharf on 


1 Bridge v. Sparhawk, 5 Dane Ab. 563 (1780); Lane v. Jackson, 5 Mass. 
157 (1809): Bridge v. Wyman, 14 Mass. 190 (1817); Gale v. Ward, 14 Mass. 
352 (1817); Bagley v. White, 4 Pick. 395 (1826); Robinson v. Mansfield, 13 
Pick. 139 (1832); Heard v. Fairbanks, 5 Met. 113 (1842); Stearns v. Dean, 
129 Mass. 139 (1880). 

2 R, Ls c. 167, § 48. 

3 Parrott v. Dearborn, 104 Mass. 104 (1870). 

* Train v. Wellington, 12 Mass. 495 (1815). 

5 Denney v. Warren, 16 Mass. 420 (1820); Gordon v. Jenney, 16 Mass. 465 
(1820). 

6 Shephard v. Butterfield, 4 Cush. 425 (1849). 

* Commonwealth v. Brigham, 123 Mass, 248 (1877). 
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Sunday morning, having secured the property as it was usually 
secured on Sundays, and returning in the afternoon, does 
not dissolve the attachment.! . 

An attachment is not abandoned where a keeper of goods 
attached in a shop of the defendant’s wife permitted him to 
go into the room where they were, and the defendant locked 
the door on the inside, refusing the keeper admission and 
the keeper went away and soon returned with the officer, who 
demanded admission and upon its refusal forced an entrance, 
put out the defendant, and put in the keeper.? 

So where the keeper, having charge of a quantity of hay, 
cattle, and other personal property attached, goes away, leav- 
ing no one in possession, and abandoning all custody of the 
property, the attachment is lost, although notice of such 
attachment was posted upon a beam in the barn.? 

So where bulky articles in an open shed were attached and 
left there by an officer, but not in the actual charge of any 
person, and no notice of the attachment was posted up, the 
attachment is abandoned, even against a subsequent mort- 
gagee with notice thereof. 

An attachment of timber lying in a dock, frozen up, is 
sufficiently maintained without actual possession, as against 
one actually receiving notice from the agent of the officer, 
in whose care it had been put. | 

If some person, without the knowledge of the officer, 
removes the property attached from its place of deposit into 
the highway, where it is attached by another officer, the first 
attachment is not lost thereby.® 

A valid attachment of goods cannot be made by forcing 
open the outer door of the defendant’s actual dwelling-ho use.’ 


1 Fettyplace v. Dutch, 18 Pick. 388 (1882). 

2 Harriman v. Gray, 108 Mass. 229 (1871). 

3 Sanderson v. Edwards, 16 Pick. 144 (1834). 
4 Shephard v. Butterfield, 4 Cush. 425 (1849). 
5 Gibbs v. Chase, 10 Mass. 125 (1813). 
Butterfield v. Clemence, 10 Cush. 269 (1852). 
7 Ilsley v. Nichols, 12 Pick. 270 (1831). 


ford 
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Where a building is leased in distinct portions to several 
tenants, who have exclusive possession and control of their 
respective tenements, and use in common the entry and stair- 
way, an officer who has entered through the outer door of 
the house into the entry has no right to break open the door 
of one of the rooms of a tenant who occupies all the rooms 
on both sides of the entry on the third floor of the house, in 
order to attach the property of a third person therein.! 
Otherwise, as to breaking of a warehouse,? or a store. 

A. mortgagee of a dwelling-house in which the mortgagor 
continues to reside, but without any stipulation for posses- 
sion, may enter with an officer and attach the mortgagor’s 
goods therein on another debt, although he has never given 
the mortgagor notice to quit.4 

An officer attaching goods and neglecting to remove them, 
or take them into his legal custody, is lable to the plaintiff, 
should another creditor subsequently attach the same proper- 
ty,° or the goods cannot be found to be taken upon execution. 

Where an officer attached goods, and neglected to remove 
them to a place within his own jurisdiction, he is liable to 
the plaintiff if the place where the goods are kept is cap- 
tured by the public enemy, so that when judgment is recov- 
ered no process can be served thereon.°® 

The debtor and his family may be allowed to use such 
attached articles as will not be injured in the use.’ 

If attached property, of which due care is taken by the 
officer or keeper, is stolen, the officer is not lable for the loss 
in any form of action; and whether he takes due care or not 
he is not lable in trover.® 

1 Swain v. Mizner, 8 Gray 182 (1857). 

2 Bridge v. Sparhawk, 5 Dane Ab. 563 (1780). 

3 Platt v. Brown, 16 Pick. 553 (1835). 

4 Lackey v. Holbrook, 11 Met. 458 (1846). 

5 Gale v. Ward, 14 Mass. 352 (1817). 

6 Congdon v. Cooper, 15 Mass. 10 (1818). 

7 Baldwin v. Jackson, 12 Mass. 131 (1815); Train v. Wellington, 12 Mass. 


495 (1815). 
® Dorman v. Kane, 5 Allen 38 (1862). 
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The officer may carry attached articles out of the state, 
without affecting the attachment! 

The general property remains in the debtor, and he may 
sell? or mortgage? his interest in attached goods; and a sym- 
bolical delivery to the purchaser is sufficient, an actual 
delivery being impossible as the possession is in the officer.! 

The charging by an officer of unlawful fees upon the 
writ on which he attaches personal property does not avoid 
a sale of the property, or make him a trespasser ab initio as 
to the debtor.° 

If an officer, who has attached several articles, which have 
been appraised, under the statute, at a round sum, dissolves 
the attachment on one article before the sale, it does not 
render the sale of the remaining articles illegal. 

Money held under an invalid attachment may be recoy- 
ered of the attaching officer in an action for money had and 
received.® 

The owner of goods attached, if other than the defendant 
(except upon an illegal attachment, when the defendant 
owner may do so), may maintain trover or replevin for the 
wrong against the attaching officer,’ although the owner 
may not be in actual possession,® and without demand, re- 
gardless of the fact that the officer had reason to believe 
that the goods belonged to the debtor.? A mortgage title 
held by the wife of the debtor is sufficient for this purpose.” 


1 Brownell v. Manchester, 1 Pick. 232 (1822). 
- 2 Denny v. Willard, 11 Pick. 519 (1831); Fettyplace v. Dutch, 13 Pick. 
388 (1832). 

3 Appleton v. Bancroft, 10 Met. 231 (1845). 

4 Arnold v. Brown, 24 Pick. 89 (1832); Whipple v. Thayer, 16 Pick. 25 
(1834); Horne v. Briggs, 98 Mass. 510 (1868). 

5 Wheeler v. Raymond, 130 Mass. 247 (1881). 

6 Allen v. Butman, 134 Mass. 347 (1883). 

7 Ayer v. Bartlett, 170 Mass. 142 (1898). 

8 Walcot v. Pomeroy, 2 Pick. 121 (1824). 

9 Woodbury v. Long, 8 Pick. 5438 (1829); Stickney v. Davis, 16 Pick. 19, 
(1834). 

10 Duggan v. Wright, 157 Mass. 228 (1892). 
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The officer’s return upon the writ, showing a sale of the 
property under the statutes as perishable, and the certificate 
of the appraisers, and a schedule of prices received from the 
same at the auction sale thereof, which were annexed to the 
return as a part thereof, are competent evidence against him, 
on the question of damages.! 

An officer who attaches chattels in the possession of a 
person other than the owner and appoints a keeper of them, 
is liable for storage if he continues to keep them on the 
premises of the original bailee, although no agreement to that 
effect has been made, and he has not had notice to remove 
them.? Butif the officer refuses to become responsible for the 
use of the premises on which he leaves the attached goods he 
is not liable therefor, a promise to pay not being implied, 
although the owner of the premises did not agree that there 
should be no charge for the use and occupation.® 

An officer having attached property on a writ, by the 
direction of the plaintiff therein, and having made himself 
responsible to pay for the storage of the goods attached, may 
recover for the same against the attaching creditor, as an item 
of charge in an account annexed.4 

In an action by D. against an officer for selling his goods on 
a writ against a third person from whom D. claims title, if the 
officer alleges that the sale was fraudulent as against creditors, 
he must prove not only the fraud,® but that the attaching credi- 
tor had a just claim against the vendor; that is, he must prove 
the debt; or, if he sells on execution, the judgment; proof of 
process alone not being sufficient.® 

An officer, who has attached the property of one person on 
a writ against another person, cannot set up, in bar of an 


1 Sanborn v. Baker, 1 Allen 526 (1861). 

2 Fitchburg Railroad v. Freeman, 12 Gray 401 (1859). 

3 Cook v. Medbury, 150 Mass. 499 (1890). See Grant v. Barnes, 177 Mass. 
111 (1900). 

4 Tarbell v. Dickinson, 3 Cush. 845 (1849). 

5 Williams v. Greene, 2 Cush. 465 (1848). 

6 Damon v. Bryant, 2 Pick. 411 (1824). 
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action of trover against him by the owner, that the property 
when attached was in the possession of a carrier, who had a 
len upon it for freight. 

A demand by the owner, when required, may be addressed 
to an officer by name without mentioning the title of his office.? 

In order to make a valid attachment of goods in the hands 
of one who has been already summoned as trustee of the same 
defendant, because of such possession, the officer must take 
the goods into his own custody.® But as to whether the officer 
has a right to take them from the trustee, see Rockwood 
v. Varnum-4 | 

Goods already attached by one officer, and in his custody, 
or in charge of his keeper, cannot be validly attached by 
another officer, although the same keeper agrees to act also as 
keeper for the second attaching officer ; and another creditor 
may make a second attachment by giving his writ to the first 
attaching officer. The officer may retake without suit, goods 
attached by him and delivered to a receiptor, who has allowed 
them to go back into the possession of the debtor, although 
he has served the summons.® So he or his executor may 
maintain trover, trespass, or replevin against any one, who 
takes them from his possession or that of his bailee.’ If he 
carries the goods out of the state, and there delivers them to a 
receiptor, he has still a special property in them, and may 
maintain trespass against any one taking them from such 
receiptor.6 The sheriff may maintain an action for goods 
attached by his deputy, and deposited with a keeper to be 


1 Stearns v. Dean, 129 Mass. 139 (1880). 

2 Duggan v. Wright, 157 Mass. 228 (1892). 

3 Burlingame v. Bell, 16 Mass. 318 (1820); Platt v. Brown, 16 Pick. 553 
(1835. ) 

* Rockwood v. Varnum, 17 Pick. 289 (1835). 

> Watson v. Todd, 5 Mass. 271 (1809); Vinton v. Bradford, 18 Mass. 114 
(1816); Robinson v. Ensign, 6 Gray 300 (1856). 

® Bond v. Padelford, 13 Mass. 394 (1816). 

* Ladd vy. North, 2 Mass. 514 (1807); Gordon v. Jenney, 16 Mass. 465 
(1820) ; Badlam v. Tucker, 1 Pick. 3889 (1823). 

* Brownell vy. Manchester, 1 Pick. 232 (1822). 
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redelivered on demand, the act of the deputy being the act of 
sheriff 

At the end of thirty days after final judgment the officer 
must give up the attached property to the person who has the 
right of possession; and he is never bound to deliver it to the 
plaintiff, although the latter may have judgment obtained and 
execution. The goods are still in the custody of the law, and 
will remain so until they are sold on execution, or if there is 
no execution placed in the officer’s hands before the thirty 
days have:elapsed, until that period is concluded.2 Where 
attached goods are receipted for, however, and restored to the 
debtor, who brought an action claiming that the goods were 
exempt from attachment, and obtained judgment which the 
creditor satisfied, thereby vesting the title in him, no demand 
upon the officer within the thirty days is necessary to make 
the officer liable for the goods.? 

An attachment of the defendant’s goods in an action 
against him which he defeated by a set-off, will not, in the 
absence of any demand on the officer, be a wrongful taking 
or detention.* . 

Disputes between deputies regarding property attached by 
them, should be settled by their common superior officer, the 
sheriff, and not by action.6 Buta deputy sheriff may have 
an action against another deputy of the same sheriff to re- 
cover goods which they have both attached for different 
creditors ;° and, also, may maintain an action against the 
sheriff for the taking of goods from his possession by another 
deputy of the same sheriff.’ 


1 Baker v. Fuller, 21 Pick. 318 (1888). 

2 Blake v. Shaw, T Mass. 505 (1811); Howard v. Smith, 12 Pick. 202 
(1831); Lawrence v. Rice, 12 Met. 527 (1847); Blake v. Kimball, 106 Mass. 
115 (1870); Stackpole v. Hilton, 121 Mass. 449 (1877). 

3 Howard v. Smith, 12 Piek. 202 (1831). 

4 Gates v. Gates, 15 Mass. 310 (1818). 

5 Perley v. Foster, 9 Mass. 112 (1812). . 

6 Thompson v. Marsh, 14 Mass. 269 (1817); Gordon v. Jenney, 16 Mass. 
465 (1820). 

T Robinson v. Ensign, 6 Gray 350 (1856). 
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Keeper. A keeper! is generally authorized by an appoint- 
ment in the following form :— 


EssEx, Ss. Salem, Nov. 1, A.D. 1900. 
To Mr. Tobias Tobijah: 

You are hereby authorized to keep possession of a certain 
horse, color red, and named Dick, the same being attached by 
me at the suit of William Stebbins against Hdward Stokes, by 
virtue of a writ returnable to the Superior Court for the county 
of Hssex, and dated October 30, A.D. 1900, and you will retain 
the same in custody of law until you are discharged by me. 

| John Green, Deputy Sheriff. 


The authority of the keeper is personal, and he cannot 
delegate it to another, even though his appointment runs to 
himself “or bearer,” without the consent of the officer.? 

The defendant’s wife may be appointed keeper.? 

Upon the written request of the defendant, the officer must 
either remove the property attached or the keeper without 
unreasonable delay. Personal property which has been at- 
tached may be kept upon the premises where it is found, 
unless the owner or occupant of the premises in writing 
requests the officer to remove his keeper therefrom; and if 
the defendant in writing requests the officer to allow property 
which has been attached upon the premises of the defendant 
to remain there until he may give bond to dissolve the at- 
tachment, the property cannot be removed until he has had 
reasonable opportunity to give such bond.® 

A keeper need not necessarily remain in the building in 
which is stored the attached property; he may remain in 


1 In case a keeper sues the officer for services, the latter cannot show 
in defence that he has no claim against any one for the performance of 
such services. Stowe v. Buttrick, 125 Mass. 449 (1878). 

2 Connor v. Parker, 114 Mass. 831 (1874). 

3 Farrington v. Edgerly, 13 Allen 453 (1866). 

* R. L., c. 167, § 47; Williams v. Powell, 101 Mass. 467 (1869); Davis vy. 
Stone, 120 Mass, 228 (1876); Cutter v. Jowe, 122 Mass. 541 (1877). 

eR. 1,, ¢. 167, § 48. 
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sight and so near that the goods cannot be removed without 
his knowledge.! 

Delivering the chattels for safe-keeping to a bailee “nom- 
inated” by the plaintiff releases the officer from responsibil- 
ity to the plaintiff for the fidelity of the bailee.? 

Receiptor. ‘I’o avoid an actual attachment, the “ receipt ” 
of a person other than the defendant may be accepted by the 
officér. Such a receipt is a substitute for the security by 
attachment, and is in effect an agreement to indemnify the 
officer for not making an attachment. If the receiptor agrees 
in writing that the property covered by the receipt is in 
existence and belongs to the debtor, he is estopped to set up 
in defence that the property was not in existence, or did not 
belong to the debtor ;? but if the receipt is for certain articles 
named therein, and contains an agreement for their safe keep- 
ing and return, the receiptor is not ordinarily estopped from 
showing in defence that the property was not attachable, or 
did not belong to the debtor, and that it has been delivered 
to the rightful owner ;* the burden of proof being on the 
receiptor.° 

If the attachment is dissolved in any way and the property 
has already reached the person entitled to its possession, the 
receiptor is not responsible to the officer for not delivering it 
up to him;® but the receiptor must return it to the officer if 
he then has it.’ A demand by the officer upon the receiptor 
is generally necessary ; but not if the contract of the receiptor 


| Train v. Wellington, 12 Mass. 495 (1815). 

2 Donham v. Wild, 19 Pick. 520 (1887). 

3 Baconv. Daniels, 116 Mass. 474 (1875). 

4 Learned v. Bryant, 13 Mass. 224 (1816); Thayer v. Hunt, 2 Allen 449 
(1861); Lewis v. Webber, 116 Mass. 450 (1875). 

5 Burtv. Perkins, 9 Gray 317 (1857). 

5 Knap v. Sprague, 9 Mass. 258 (1812): Webster v. Coffin, 14 Mass. 196 
(1817); Cooper v. Mowry, 16 Mass. 5 (1819); Baker v. Fuller, 21 Pick. 318 — 
(18388); Sprague v. Wheatland, 3 Met. 416 (1841); Andrews v. Southwick, 
13 Met. 535 (1847); Butterfield v. Converse, 10 Cush. 317 (1852); Shumway 
v. Carpenter, 138 Allen 68 (1866); Wright v. Dawson, 147 Mass. 884 (1888). 

7 Cooper v. Mowry, 16 Mass. 5 (1819). 
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is to redeliver the property in thirty days after judgment at 
a given place “if no demand should be made.”! Nor if the 
receiptor has permitted the owner to send the property out 
of the commonwealth, where it could not be taken on the 
execution, the officer being thereby liable to the attaching 
creditor. The fact that the receiptor had disabled himself 
from complying with the demand ought perhaps to be 
averred as an excuse for not demanding the goods. 

To constitute a demand, the officer making it must make 
the request in such a manner that the person on whom it is 
made may reasonably be informed of the nature of the request, 
and know what is required. It is proper that the officer 
should state or show his authority ; but if he makes the demand 
without showing or stating his authority thus to demand it, 
and his authority is not questioned at the time of demand, it 
is considered as admitted or waived.t 

When the receiptor was to redeliver the attached property 
at such time and place as the officer should appoint, a de- 
mand made at the receiptor’s dwelling house is sufficient, no 
objection to the reasonableness of the demand on that ac- 
count being made at the time.* 

Another officer than the one that made the attachment, at 
the instance of the plaintiff, may make the demand on the 
receiptor, a demand on the attaching officer not being neces- 
sary to the receiptor’s liability.+ 

When a receiptor agreed to keep chattels until the officer 
should call for them, and then deliver them to him, and 
further agreed to indemnify the officer against “all costs, 
trouble, or expense that shall arise to him through any de- 
fault in consequence of his entrusting said property in my 
hands,” and the receiptor delivered the chattels to the owner 


1 Wentworth v. Leonard, 4 Cush. 415 (1849); Hodskin v. Cox, 7 Cush. 
471 (1851). 

2 Webster v. Coffin, 14 Mass. 196 (1817). 

3 Baker v. Fuller, 21 Pick. 318 (1838). 

* Moore v. Fargo, 112 Mass. 254 (1873). 


282 MASSACHUSETTS PRACTICE. 


who disposed of them, and the officer, upon a demand made 
upon him within thirty days after judgment, was obliged to 
satisfy the execution, the receiptor is liable to him upon a 
demand made after the expiration of the thirty days.! 

An officer to whom an execution has been committed for 
service may, after the expiration of thirty days from the 
rendition of the judgment, maintain an action in his own 
name, without a previous demand, upon a written receipt for 
personal property attached by him, in which the receiptor 
agreed to redeliver the same to him on demand at a speci- 
fied place, or, in case no demand should be made, to redeliver 
it within thirty days after judgment, if the property has been 
delivered by him to the debtor and by him been sold.? 

When the receiptor agrees to deliver goods on demand, he 
cannot discharge himself by an offer to deliver before demand, 
unless expressly authorized so to do by his receipt.® 

If the receiptor is out of the commonwealth, a demand 
made on his wife at his dwelling-house is sufficient.* 

A demand made on one of two joint receiptors is sufficient, 
if the other is out of the country.® 

A receiptor cannot show, either in defence or in mitigation 
of damages, that the suit was abandoned, and the goods were 
afterward taken from him on another attachment against the 
owner.® 

If the receiptor acknowledges in his receipt that the 
property was attached he cannot deny that fact in a suit by 
the officer for the property ;’ nor can he defend by showing 
that the property was exempt from attachment ;° nor show by 


1 Colwell v. Richards, 9 Gray 374 (1857). 

2 Parker v. Warren, 2 Allen 187 (1861). 

3 Rowland v. Cooper, 16 Gray 53 (1860). 

4 Mason v. Briggs, 16 Mass. 453 (1820). 

5 Griswold v. Plumb, 13 Mass. 298 (1816). 

8 Whittier v. Smith, 11 Mass. 211 (1814). 

7 Jewett v. Torrey, 11 Mass. 220 (1814); Lyman v. Lyman, 11 Mass. 317 
(1814). 

8 Smith v. Cudworth, 24 Pick. 196 (1837). 
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parol evidence that the officer verbally agreed to discharge 
him from liability, upon certain conditions not expressed in 
the receipt ;! nor that it was at the time subject to a mortgage, 
and, being redelivered to the mortgagor, was subsequently 
taken possession of by the mortgagee for the purpose of 
foreclosure, and that the mortgagor released his right of 
redemption to the mortgagee before judgment was rendered 
in the action on which the attachment was made.? 

Where A. had a hen on certain goods, and afterwards 
attached them at his own suit, and receipted for them himself, 
at the same time verbally asserting his lien, in an action of 
replevin of the same goods between the general owner and an 
attaching officer, the latter can show by parol evidence that 
he attached the goods subject to the lien, although no mention 
was made of it in his receipt to the officer.® 

A covenant to pay to the plaintiff in an action the amount 
which may be recovered therein within thirty days from final 
judgment, in consideration of the delivery by the officer to the 
promisor possession of the property attached on the writ, may 
be enforced, although it was made without the request or 
knowledge of the defendant, and the property did not belong 
to him, was not in his possession, and perished before the 
entry of judgment in the action. } 

A receiptor is not discharged by a commitment of the 
debtor on execution, without authority from the creditor, the 
goods being duly demanded by the officer.’ Nor, necessarily, 
if such commitment is by the creditor’s order.6 Nor because 
the judgment debtor has an execution against the judgment 
ereditor for a larger sum, which the officer has been requested 


1 Wakefield v. Stedman, 12 Pick. 562 (1832); Curtis v. Wakefield, 15 Pick. 
487 (1884). 

2 Wentworth v. Leonard, 4 Cush. 415 (1849). 

3 Townsend v. Newell, 14 Pick. 332 (1833). 

* Hayes v. Kyle, 8 Allen 300 (1864). 

5 Lyman v. Lyman, 11 Mass. 317 (1814). 

6 Bailey v. Jewett, 14 Mass. 155 (1817); Twining v. Foot, 5 Cush, 512 
(1850). 
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to set off... Nor by an agreement between the parties to the 
action in which the goods were attached that the receipt 
should not be enforced until a certain time, and a forbearance 
accordingly; the relation of principal and surety not existing 
between the owner of the property and the receiptor.2. Nor 
_ by an assignment under the bankrupt law, and the debtor’s 
subsequent discharge.? Nor by an assignment in insolvency, 
if the court orders the attachment to survive, and the action 
is prosecuted to final judgment.! 

If the receiptor returns the goods to the owner, who 
converts them to his own use, the officer is estopped from 
denying that the property is in his hands, both as against the 
plaintiff and the assignee of the debtor.5 

Goods thus returned by the receiptor to the owner cannot 
be attached on another writ by the same officer without a 
second actual seizure ;° although no overt act is necessary to 
a second attachment if the goods remain in the officer’s. 
custody upon the prior attachment.’ 

If the receiptor delivers the property to the officer according 
to his contract, he may still sue the officer therefor, claiming 
title in himself, although the receipt stated it to be the property 
of the debtor.’ If the receiptor refuses to deliver the property 
to the officer, he cannot claim title in himself, but can show it 
in mitigation of damages.® 

The receiptor of property attached, being but the servant 
of the officer, has no such interest therein as to enable him to. 


Jenney v. Rodman, 16 Mass. 464 (1820). 
Ives v. Hamlin, 5 Cush. 534 (1850). 
Ives v, Sturgis, 12 Met. 462 (1847). 
Parker v. Warren, 2 Allen 187 (1861). 

®° Bacon v. Lincoln, 2 Cush. 124 (1848). 

‘6 Knap v. Sprague, 9 Mass. 258 (1812). 

* Turner v. Austin, 16 Mass. 181 (1819). 

8 Johns v. Church, 12 Pick. 557 (1832); Robinson v. Mansfield, 138 Pick. 
139 (1832); Edmunds v. Hill, 183 Mass. 445 (1882). 

9 Robinson v. Mansfield, 13 Pick. 139 (1852); Bursley v. Hantiige 15 
Pick. 40 (1833). See, also, Dewey v. Field, 4 Met. 381 (1842). 
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maintain replevin against a wrong-doer who takes it away.! 
Nor even trover.? 

In an action by the officer, the valuation of the property in 
the receipt is conclusive upon the receiptor in the absence of 
fraud.® 

The receiptor has no contractual responsibility to the 
creditor.‘ 

How long Attached Property is held after Final Judg- 
ment. Property which has been attached must be held for 
thirty days after final judgment for the plaintiff so that it 
may be taken on execution ; but if attached in the county of 
Nantucket and judgment is rendered in another county, or if 
judgment is rendered in the county of Nantucket and it was 
attached in another county, it must be held for sixty days 
after final judgment, unless the attachment is sooner dis- 
solved.6 The final judgment is that which is rendered in the 
original action, whether upon appeal or otherwise, and not 
such as may be rendered upon a writ of error or writ of 
review.® 

Possession of Articles Incident to Attachment. Some- 
times in the attachment of chattels certain articles belonging 
to third parties, or exempted goods belonging to the defend- 
ant, come into the hands of the officer; as, for instance, in 
the attachment of a boat in which were certain articles which 
were not necessary to it. He then becomes, as to such arti- 
cles, a gratuitous bailee.’ 

Mingled Articles. If the goods of several separate own- 
ers are mingled together, the officer has no right to attach 


1 Perley v. Foster, 9 Mass. 112 (1812); Warren v. Leland, 9 Mass. 265 
(1812). 

2 Ludden v. Leavitt, 9 Mass. 104 (1812). 

3 Wakefield v. Stedman, 12 Pick. 562 (1832). 

4 Phillips v. Bridge, 11 Mass. 242 (1814). 

> R. L., c. 167, § 55. Property which has been attached in suits in 
equity must be held for thirty days after the right of appeal from a 
final decree expires. R. L., c. 167, § 56. 

Bate ls,, CG. 167, § 57. 

7 Briggs v. Dearborn, 99 Mass. 50 (1868). 
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the whole stock without first endeavoring to ascertain what 
particular portion of the stock belongs to the defendant.! 

If the goods of a third party are so mixed with the de- 
fendant’s goods that an officer cannot, upon due inquiry, 
distinguish them, and he attaches them all as the property of 
the defendant, the third party cannot maintain an action 
against the officer until after notice and demand for the 
goods is made, and a refusal or neglect by the officer to re- 
turn them.? | 

If an officer allows goods that he has attached to be min- 
gled with other goods of the debtor, and refuses to point out 
those he has attached, a subsequent attaching officer may 
levy on all the goods.? 

Attachment of Corporate Shares. ‘The share or interest 
of a stockholder in a corporation organized under the laws of 
this commonwealth or of the United States, and located or 
having a general office in this commonwealth, may be at- 
tached by leaving an attested copy of the writ, without the 
declaration, and of the return of the attachment, with the 
clerk, treasurer or cashier of the company, if there is such 
officer; otherwise, with any officer or person who has at the 
time the custody of the books and papers of the corpora- 
tion. A share or interest so attached, with all the dividends 
thereafter accruing thereon, must, except as otherwise pro- 
vided in R. L., ¢. 109, § 36, be held as security to satisfy the 
final judgment in the action, in like manner as other person- 
al property is held.® 

If the officer who has a writ of attachment against such 
stockholder exhibits the writ to the officer of the company 
who is appointed to keep a record or account of the shares 


1 Carleton v. Davis, 8 Allen 94 (1864). Z 

2 Bondy. Ward, 7 Mass. 127 (1810); Davis v. Stone, 120 Mass. 228 (1876). 

3 Sawyer v. Merrill, 6 Pick. 478 (1828). 

4 R. L., ¢. 167, § 66. Such shares may be attached by trustee process, 
also. New England Insurance Co. v. Chandler, 16 Mass. 274 (1820); Van- 
tine v. Morse, 104 Mass. 275 (1870). 
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or interest of the stockholders therein, and requests a cer- 
tificate of the number of shares or amount of the interest 
held by the defendant, such officer of the company must give 
such certificate to the officer who holds the writ. If he un- 
reasonably refuses so to do, or if he wilfully gives a false 
certificate thereof, he is lable in an action of tort for double 
the amount of the damages caused by such refusal or false 
certificate, unless the judgment is satisfied by the original 
defendant.! 

Share of Joint Owner. If personal property of two or 
more part owners is attached in an action against one or 
more or them, it must, upon the request of any other part 
owner, be examined and appraised in the manner provided in 
R. L., c.. 167, $$ 87-91, except that the part owner who 
makes the application and the debtor cannot appoint one of - 
the appraisers. These provisions do not apply to partnership 
property. If such appraised value or any part thereof is 
paid, the defendant’s share of the property thereby becomes? 
pledged to the party to whom it was delivered, and he may 
sell it, if not redeemed, and must account to the defendant 
for the balance of the proceeds of the sale.2 If the attach- 
ment is dissolved, the party to whom the defendant’s share 
was delivered must restore it to the defendant, or to the 
officer, to be by him delivered to the defendant. 

The officer is entitled to the possession and control of the 
whole, although he can sell only the defendant’s interest or 
share. The other tenants in common cannot divide the 
property and carry off their shares. If they. do, the officer 
can sue them, even after he has sold the residue on execu- 
tion.® 

Attachment of Bulky Articles. If an attachment is made 
of articles of personal property which, by reason of their 


1 R. L., c. 167, § 68. 

woiteeda c. 167, § 97. 

® RK. L., c. 167, § 99. 

#R. L., c. 167, § 100. 

5 Reed v. Howard, 2 Met. 36 (1840). 
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bulk or for other cause, cannot be immediately removed, a 
certified copy of the writ, without the declaration, and of the 
return of the attachment may, within three days after the 
attachment, be deposited in the office of the clerk of the city 
or town in which it is made; and such attachment is as valid 
and effectual as if the articles had been retained in the pos- 
session and custody of the officer! The day of the attach- 
ment is excluded in the computation of the three days al- 
lowed for the deposit of the copy in the office of the clerk 
of the city or town in which the attachment was made.? 

The clerk of the city or town in which the attachment is 
made must receive and file all such copies, noting thereon 
the time when received, and keep them safely in his office, and 
also enter a memorandum thereof, in the order in which they 
are received, in the books kept for recording mortgages of 
personal property. Such entry must contain the names of 
the parties to the action and the date of the entry. The 
clerk’s fee for this service is twenty-five cents, which must 
be paid by the officer and included in his charge for the ser- 
vice of the writ.® 

The copy of the return deposited by the officer with the 
city or town clerk need not mention any articles that were 
attached and taken into the officer’s actual possession, but 
only the bulky unremoved property.* 

Railroad cars,° heavy machinery,® a quantity of hewn 
stone,’ a building standing on land of another,’ a large 
quantity of cord-wood and charcoal,’ hay in a barn, etc., are 

1 R. L., c. 167, § 45. , | 

2 Hannum v. Tourtellott, 10 Allen 494 (1865); Bemis v. Leonard, 118 
Mass. 502 (1875). 

3 R. L., c. 167, § 46. 

4 Arnold v. Stevens, 11 Met. 258 (1846). 
Hall v. Carney, 140 Mass. 131 (1885). 
Higgins v. Droman, 157 Mass. 884 (1892). 
Hemmenway v. Wheeler, 14 Pick. 408 (1833). 
Ashmun v. Williams, 8 Pick. 402 (1829). 
9 Reed v. Howard, 2 Met. 86 (1840). 


10 Merrill v. Sawyer, 8 Pick. 397 (1829); Davis v. Leary, 177 Mass. 526 
(1901). 
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bulky. ‘Lhe property will come within the statute if it can- 
not be immediately removed by reason of its bulk without 
great expense and difficulty or without being greatly injured 
thereby.! 

The court will take judicial notice that fifty tons of hay is so 
bulky that it cannot be removed, but it is better practice for 
the officer to state that fact in his return. Andif the hay has 
been entirely used up before judgment, by the direction of the 
defendant, the plaintiff preserves his attachment by causing 
the execution to be placed in the hands of the attaching officer 
within thirty days after entry of judgment, without any levy 
and without any demand for the non-existing hay.? 

An officer attaching property in this manner cannot maintain 
trover against a person who has procured a subsequent similar 
attachment to be made of the same property, but has not 
touched, nor removed, nor caused anything to be done to it.8 

A deputy sheriff who has attached bulky articles in this 
way, and resigned his office and removed from the common- 
wealth before judgment was recovered, may maintain an 
action in his own name for a conversion of the property before 
the recovery of the judgment, if the execution which issued 
thereon was delivered to another deputy sheriff, who, being 
unable to find the property, demanded the same of the sheriff 
of the county, and returned the execution wholly unsatisfied ; 
and it is not necessary that the return upon the execution 
should set out the demand upon the sheriff.* 

A notice of the attachment should be posted upon the 
bulky property attached or on some place contiguous to it 
where it is most likely to be seen. 

The security of the creditor under this form of attachment 
is not so good as when the officer has actual possession; but 
it is less expensive, and often beneficial to both parties. 


1 Cheshire Bank v. Jewett, 119 Mass. 241 (1876). 

2 Davis v. Leary, 177 Mass. 526 (1901). 

8 Polley v. Lenox Iron Works, 15 Gray 513 (1860). 
4 Polley v. Lenox Iron Works, 4 Allen 329 (1862). 
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Railroad Cars and Vessels. Railroad cars and engines in 
use and making regular passages on railroads, and steamboats 
so in use upon water-routes can not, within forty-eight hours 
previous to their fixed time of departure, be attached upon 
mesne process unless the officer who makes an attachment of 
such property has first demanded of the owners or managers 
thereof other property upon which to make such attachment 
equal in value to the ad damnum in the writ andsuch owners 
or managers have refused or neglected to comply with the 
demand. Such attachment is void unless the officer certifies 
in his return that he has made such demand and that the 
owners or managers have refused or neglected to comply 
therewith. No ship or vessel can be attached on mesne 
process in an action at law unless a declaration is inserted in 
the writ before its, service nor unless the plaintiff or a 
person in his behalf makes affidavit and proves to the satisfac- 
tion of a justice of a court of record, a master in chancery or, 
except in the county of Suffolk, a trial justice or justice of 
the peace that he has a good cause of action and reasonable 
expectation of recovering an amount, exclusive of all costs, 
equal to at least one-third the damages demanded in such writ, 
which affidavit and the certificate of the magistrate that he is 
satisfied that the same is true must be annexed to the writ.! 

Newspaper Offices. ‘I'he press, type, stands, cases, paper 
and other personal property used in printing and publishing 
newspapers cannot, within forty-eight hours previous to the 
issue of any edition of a newspaper be attached upon mesne 
process unless the officer who makes an attachment of such 
property has, at least twenty-four hours previously thereto, 
demanded of the owners or managers thereof other property 
upon which to make such attachment equal in value to the 
amount of the ad damnum of the writ and such owners or 
managers have refused or neglected to comply with the 
demand. Such attachment is void unless the officer certifies 
in his return that he has made such demand, the time when it 


1 R. L., ¢. 167, § 89; Hall v. Carney, 140 Mass. 131 (1885). 
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was made and that it has been refused and not complied with. 
Such attachment, made after such demand takes effect from 
the time demand was made, so as to take priority of any 
mortgage, pledge, conveyance or attachment made subsequent 
to the time of making such demand.! 

Property of a Married Woman in Business. Ifa married 
woman does or proposes to do business on her separate 
account, she must record in the clerk’s office of a city or town 
in which she does or proposes to dosuch business a certificate 
stating her name and that of her husband, the nature of the 
business and the place where it is or is proposed to be carried 
on, giving, if practicable, the street and the number on the 
street, and the name, which must not be her husband’s, under 
which she proposes to carry on business ; and if the nature of 
the business or the place where or the name under which it is 
carried on is changed a new certificate must be recorded 
accordingly. If she fails to cause such certificates to be 
recorded her husband may cause them to be recorded ; but if 
they are not recorded by either husband or wife, the personal 
property employed in such business may be attached as the 
property of the husband, and the husband is liable upon all 
contracts lawfully made in the prosecution of such business in 
the same manner and to the same extent as if such contracts 
had been made by himself;? and it makes no difference 
if they are made upon the sole and exclusive credit of the 
wife.® 

This law apples to the furniture used in a boarding house 
and the debts due for board ;* to the business of carrying ona 
farm as farms are usually carried on,’ etc. ; but not to keeping a 
colt for use, nor buying materials to build a house for herself 


Sate L., C. 167, § 40. 

2 R. L., c. 158, § 10. The fee for recording is twenty-five cents. R. 
i, c. 163, § 11. 

3 Feran v. Rudolphsen, 106 Mass, 471 (1871). 

4 Chapman v. Briggs, 11 Allen 546 (1866); Harnden v. Gould, 126 Mass. 
411 (1879). 

5 Snow v. Sheldon, 126 Mass. 832 (1879). 
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and husband.! Neither does it apply to her money which is 
used by her husband in carrying on his business.? 
The following is the ordinary form of such a certificate :-— 


COMMONWEALTH OF MASSACHUSETTS. 


I, Mary Ann Smith, of Croyton, in said commonwealth, married 
woman, hereby certify that the name of my husband is James WM. 
Smith, that I propose to do business on my separate account, 
that the nature of the business proposed to be done by me is that 
of a barber, that the place where such business is to be done is at 
No. 147 on Juliet street, in the town of Croyton, in said common- 
wealth, and that the name under which I propose to carry on busi- 
ness as aforesaid is M. A. Smith. 

In witness whereof I hereto set my hand this second day of 
May, A. D. 1900. 

Mary Ann Smith. 


«The general business of saloon-keeper ” is not a sufficient 
description of the business for a country town.? 

The words, “and such other rooms as may be necessarily 
connected therewith,” in addition to the street and number of 
the place of business, does not entitle a married woman to do 
business in a distinct and separate building, of a different 
number of the street.+ 

The property to be used in the business need not be 
described in the certificate.® 

Live Animals. An officer attaching cattle is liable to both 
parties for their support. If the owner neglects to provide 
for them, the officer must do so, the expense of such provis- 
ion being no excuse for neglect. If they perish from the 
neglect of the owner he is also liable for their loss after 
notice of the attachment. Expenses incurred by an officer 


1 Proper v. Cobb, 104 Mass, 589 (1870). 

2 Wheeler v. Raymond, 130 Mass. 247 (1881). 
3 Cahill v. Campbell, 105 Mass. 40 (1870). 

4 Harriman v. Gray, 108 Mass, 229 (1871). 

5 Long v. Drew, 114 Mass. 77 (1873). 

§ Sewall v. Mattoon, 9 Mass. 534 (1813). 


SERVICE OF THE WRIT. 293 


in the support of animals attached by order of the plaintiff 
may be recovered of him without an express promise of in- 
demnity, if judgment is given for the defendant.! 

An officer who has attached a horse and placed it in a 
suitable stable and made the stabler his keeper, is lable for 
the neglect of the stabler to keep the horse with ordinary 
care; but if neither he, nor any one for whose care of the 
horse he is responsible, knows, or is negligent in not know- 
ing, that the horse had peculiar tricks or habits, he is not 
liable for an omission of extraordinary care to guard the 
horse against injury by reason of them.? 

Attachment of Chattels subject to Lien. An attachment 
of mortgaged personal property made between the time of 
the delivery and recording of the mortgage, if the mortgagor 
has not delivered the property to the mortgagee, is valid 
against the latter, although it is recorded within fifteen days 
from its date, under R. L., c. 198, § 1.8 

At common law the interest of a mortgagor of chattels, 
being a mere equitable interest, could not be attached,* but 
it can now be attached by statute, and can be taken on exe- 
cution only when it has been previously attached on mesne 
process.® 

An officer cannot now attach and sell mortgaged chattels 
without observing the requirements of the statute, as here- 
inafter stated ; if he attempts to do so, he is liable to the 
mortgagee, even before the mortgage is due;® and_ the 
declaration need not allege that the demand made on the 
officer contained a just and true account of the mortgage 
debt.’ The mortgagee may also maintain replevin against 


1 Phelps v. Campbell, 1 Pick. 59 (1822); Boyden v. Moore, 11 Pick., 362. 
(1831). 

2 Parrott v. Dearborn, 104 Mass. 104 (1870). 

3’ Drew v. Streeter, 137 Mass. 460 (1884). 

4 Badlam v. Tucker, 1 Pick. 389 (1828). 

5 Lyon v. Coburn, 1 Cush. 278 (1848). 

6 Forbes v. Parker, 16 Pick. 462 (1835). 

7 Gassett v. Sanborn, 8 Gray 218 (1857). 
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the officer, though the goods are in the possession of the 
mortgagor.! 

A mortgagor, who is rightfully in possession at the time 
chattels are wrongfully attached, may maintain an action 
against the attaching officer, although the attachment consti- 
tutes a breach of the condition of the mortgage.” 

A mortgagee’s interest in personal property cannot be 
attached, even by joining the mortgagor and mortgagee as 
defendants in an action upon a joint debt.® 

A mortgagee of chattels may attach the mortgaged prop- 
erty in a suit to recover the debt for which the mortgage was 
given, but the attachment is a waiver of the lien created by 
the mortgage.‘ 

When the property is in the possession of the mortgagee 
or pledgee, he may be summoned as trustee of the mortgagor 
in an ordinary trustee process. There is then no attachment 
of the goods as such.° 

If a mortgagee summoned as trustee is defaulted, he is not 
bound to deliver the goods to the creditor, nor can scire facias 
be issued against him, because one of the prerequisites to 
this mode of making an attachment is the possession of the 
goods by the mortgagor. If, however, the mortgagee enters 
no appearance, and files no answer, being defaulted, he will 
be precluded by the proceedings from maintaining an action 
against the officer for conversion of the property.° 


1 Allen v. Butman, 184 Mass. 347 (1883). 

2 Copp v. Williams, 185 Mass. 401 (1883). 

3 Prout v. Root, 116 Mass. 410 (1875); Murphy v. Galloupe, 143 Mass. 
123 (1886). 

* Buck v. Ingersoll, 11 Met. 226 (1846); Hvans v. Warren, 122 Mass. 503 
(1877). 

5 R. L., c. 189, $$ 59-61; Hooton v. Gamage, 11 Allen 354 (1865). 

An officer who attaches personal property, and summons a mortgagee 
as the trustee of the defendant, who thereupon surrenders possession 
thereof to the mortgagee, does not, by unreasonably keeping possession 
of a building of the defendant, in which the property is, make himself 
liable to the defendant in damages for depriving him of the use of the 
personal property. Leavitt v. Butterfield, 15 Gray 67 (1860). 

5 Flanagan v. Cutler, 121 Mass. 96 (1876). 
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The legislature has provided two additional ways in which 
mortgaged goods may be attached. As the rights and reme- 
dies of the mortgagee are seriously affected by the form of 
the attachment, a plaintiff seeking to attach chattels encum- 
bered by a mortgage must elect which mode of procedure he 
will follow. He cannot attach goods in the possession of the 
mortgagee, summon the latter as trustee, and, by a subse- 
quent discontinuance as against the trustee, treat the attach- 
ment as if made by the first mode named below.! Nor can 
he take out a writ, make an attachment by the first mode, 
and subsequently insert the name of the mortgagee as trus- 
tee, and proceed by the second mode.? 

The two statutory methods mentioned are as follows :— 

1. If the property is subject to a mortgage, pledge or 
lien, and the debtor has the right of redemption, it may be 
attached and held as though unencumbered, if the attaching 
creditor pays or tenders to the mortgagee, pledgee or holder 
of the property the amount for which it is so liable within 
ten days after demand.? It makes no difference whether the 
property is in the possession of the mortgagor or mortgagee. 
The mortgagee, pledgee or holder must, within a reasonable 
time, demand payment of the money due to him, state in 
writing a just and true account of the debt or demand for 
which the property is liable to him, and deliver it to the at- 
taching creditor or officer. If the same is not paid or ten- 
dered to him within ten days thereafter, the attachment will 
be dissolved and the property must be restored to him, the 
attaching creditor being liable to him for any damages he 
may have sustained by the attachment.4 If the amount de- 


! Porter v. Warren, 119 Mass. 535 (1876). 

2 Brown v. Neale, 3 Allen 74 (1861). 

3 R. L., c. 167, § 69; Howe v. Bartlett, 1 Allen 29 (1861); Sullivan v. 
Lamb, 110 Mass. 167 (1872); Stearns v. Dean, 129 Mass. 139 (1880). This 
statute does not apply to attachments made by virtue of writs from 
United States’ courts. Howe v. Freeman, 14 Gray 566 (1860). 

*R.L., c. 167, § 70; Johnson v. Sumner, 1 Met. 172 (1840); Tapley v. 
Butterfield, 1 Met. 515 (1840); Brackett v. Bullard, 12 Met. 308 (1847); 
Alden v. Lincoln, 13 Met. 204 (1847); Robinson v. Sprague, 125 Mass, 582 
(1878). 


296 MASSACHUSETTS PRACTICE. 


manded is not paid or tendered, or the property restored to 
him within ten days after the demand, the mortgagee can 
then recover, and not before, although by the mortgage he 
is entitled to immediate possession if the property is at- 
tached by another creditor,! in an action of trover for con- 
version or of replevin against the attaching officer; and in an 
action of trover he may recover the full value ot the goods; 
and not merely the amount due on the mortgage.? 

If he demands and receives more than the amount due to 
him, he is hable in an action by the attaching creditor for 
money had and received for the excess, with interest thereon 
at the rate of twelve per cent. a year.® 

The following is a form of such a demand :— 


Orange, Mass., May 1, 1907., 
To James Johns, Deputy Sheriff. 

Sir: You are hereby notified that the piano attached and 
held by you as the property of Thomas Janes, 1s covered by a 
certain mortgage given to me by the said Thomas Janes, dated 
March 9, 1901, and duly recorded on the records of the town clerk 
of said Orange. I hereby demand the payment of one hundred 
dollars with interest thereon, at siz per cent. per annum, from 
the date of said mortgage, being the amount due and unpaid 
thereon, for which said property is hable under said mortgage. 

Amos Anderson. 


The demand must mention every article in the mortgage, 
although it otherwise describes the mortgage by date, and 
book and page of record; and as to the articles not named 
the attachment will remain valid.* 

The demand may be addressed merely to the attaching 
officer by name, without designating him as such officer.® 


1 Wing v. Bishop, 9 Gray 223 (1857); Hunt v. Williams, 106 Mass. 114 
(1870). 

2 Hanly v. Davis, 166 Mass. 1 (1896). 

B Relig eee nee ys 

* Woodward v. Ham, 140 Mass. 154 (1885). 

5 Duggan v. Wright, 157 Mass. 228 (1892). 
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The purpose of the demand is to give notice of the existence 
of the claim, and of its nature and amount. It is not invalid 
because of mere informalities, and, if made in good faith, it 
will not be defeated by inaccuracies or other defects which 
do not tend to mislead, or by which the parties could not 
have been injured.! 

When goods are encumbered by three mortgages given to 
one person, a demand which specifies the claim under only 
one of the mortgages will not avail as to the others.” 

If a third party has the property attached by a trustee 
process against the mortgagor, the mortgagee has an action 
of replevin for the same without making this demand ;? and 
he has that right in any case when the attachment is, or has 
become, invalid.* 

If property which has been attached and redeemed by the 
attaching creditor, as aforesaid, is sold on mesne process or on 
execution, the proceeds thereof, after deducting the charges 
of the sale, must be first applied to repaying the attaching 
creditor the amount so paid by him, with interest. 

If the attaching creditor, after having redeemed the prop- 
erty, does not recover judgment, he may nevertheless hold 
the property until the debtor repays to him the amount which 
he paid for the redemption, or as much thereof as the debtor 
would have been obliged to pay to the mortgagee, pledgee or 
holder of the property, if it had not been attached; with 
interest from the time when it was demanded of the debtor. 

This is the usual mode of proceeding when there is no 
controversy as to the validity of the mortgage or the 
amount due upon it. 


1 Rowley v. Rice, 10 Met. 7 (1845); Brewster v. Bailey, 10 Gray 37 (1857) ; 
Folsom v, Clemence, 111 Mass. 270 (14873); Ashcroft v. Simmons, 151 Mass. 
497 (1890). 

2 Witham v. Butterfield, 6 Cush. 217 (1850). 

8 Putnam v. Cushing, 10 Gray 334 (1858). 

4 Jordan v. Farnsworth, 15 Gray 517 (1860). 

Plieeds, Cc, 167, § 72. 

—h, L., c. 167, § 738. 

7 Jackson v. Colcord, 114 Mass. 60 (1873). 
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2. Personal property which is subject to a mortgage and 
is in the possession of the mortgagor may be attached as if 
unencumbered ; and the mortgagee or his assigns may be 
summoned in the same action in which the property is at- 
tached as the trustee of the mortgagor or his assigns to 
answer such questions as may be put to him or them by the 
court or by its order relative to the consideration of the 
mortgage and the amount due thereon! If upon such exam- 
ination, or upon the verdict of a jury as mentioned below, it 
appears that the mortgage is valid, the court, having first 
ascertained the amount justly due upon it, may direct the 
attaching creditor to pay the same to the mortgagee or his 
assigns within such time as it orders ; and if he does not pay 
or tender the amount within the time prescribed, the attach- 
ment is void and the property must be restored.? If the 
attaching creditor denies the validity of the mortgage and 
moves that the validity may be tried by a jury, the court 
must order such trial upon an issue which is to be framed 
under its direction, and, if, upon such examination or verdict, 
the mortgage is adjudged valid, the mortgagee or his assigns 
will recover his costs.° When the creditor has paid to the 
mortgagee or his assigns the amount ordered by the court, he 
may retain out of the proceeds of the property attached, 
when sold, the amount so paid, with interest, and the balance 
will be applied to the payment of his debt. If the attach- 
ing creditor, after having paid the amount ordered by the 
court, does not recover judgment, he may nevertheless hold 
the property until the debtor has repaid with interest the 
amount so paid.® 

The mortgagee cannot replevy the property or sue 


SOR Se Gk iase 04: 

2 RK. L., ¢. 167, § 75; Martin v. Bayley, 1 Allen 881 (1861); Jackson v. 
Colcord, 114 Mass. 60 (1875); Rogers v. Abbott, 128 Mass. 102 (1880). 
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for its conversion during the continuance of the attach- 
ment.! | | 

If a mortgagee answers no goods, effects, or credits of the 
defendant in his hands or possession, and is discharged with- 
out any attempt on the part of the plaintiff to examine him, 
the attachment is dissolved, though the answer is irregular.’ 

If the attaching creditor paid the amount due upon the 
mortgage within the time ordered by the court, it 1s immate- 
rial if the property was taken on execution before the said 
payment, provided that there was a valid attachment of the 
property existing at the time of the levy.’ 

Questions of law arising on a hearing as to how much is 
due on a mortgage may be the subject of a bill of exceptions.‘ 

Interest to the date of the order is to be reckoned on the 
mortgage note at the rate named therein, notwithstanding the 
attachment.* 

The statute’ relating to the sale of personal property at- 
tached is subordinate to the rights of a mortgagee under such 
an attachment as this, if it is applicable to such a case.? 

When the security is for the performance of any other 
obligation than the payment of money, the second mode of 
attachment described above is probably the only one that 
can be resorted to.® 

Officer’s Return. (renerality and vagueness of a return 
may render an attachment void, if it is not amended. The 
words, “store of goods,” without a schedule, may probably 
be amended as to be valid.* «All the wood and coals of the 
defendant, lying on a lot of land belonging to Henry Potts, 
situated in Beverly,” sufficiently describes the property.® 

1 Furber v. Dearborn, 107 Mass. 122 (1871); Jackson v. Colcord, 114 
Mass. 60 (1873); Jackson v. Kimball, 121 Mass. 204 (1876). 
2 Goulding v. Hair, 133 Mass. 78 (1882). 
8 Loomis v. Jiewis, 140 Mass, 208 (1885). 
* McDonald vy. Faulkner, 154 Mass. 34 (1891). 
R. L., ¢. 167, § 86-100. 
® Johnson v. Sumner, 1 Met. 172 (1840). 


0 
7 Baxter v. Rice, 21 Pick. 197 (1838). 
5 Reed v. Howard, 2 Met. 36 (1840). 
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A return may be amended by the officer to agree with the 
facts, and to show that a valid attachment had been made, if 
the court will allow it, asit ought reasonably ;!as for instance, 
where the year of the attachment was incorrectly stated.? 

It has often been decided that a legal and sufficient return 
by an officer upon a precept which he had authority to serve 
cannot be contradicted, except in an action against the officer 
or his superior. Then it can be shown that no attachment 
was actually made. The return is not conclusive evidence 
as to the ownership of the property; the officer may deny it.® 
The return is competent evidence to show that property 
attached in the manner described was such as might properly 
be so attached.6 1 

An officer is not-estopped by his return from proving facts 
not contained therein.’ Where goods subject to a lien were 
attached, the officer was permitted to show that fact, his return 
making no mention of it... So where attached property was 
sold by consent of parties, under the statutes, the lien is not 
lost because the return did not state the fact of sale.®9 When 
it is necessary to determine the exact time of an attachment, 
the hour at which it was made, if not stated in the return, 
may be proved by other evidence.” 

The return of an officer that he has attached certain 
property is not, of itself, sufficient and conclusive evidence of 


1 Downs v. Flanders, 150 Mass. 92 (1889). 

2 Haven v. Snow, 14 Pick. 28 (1833). 

3 Bean v. Parker, 17 Mass. 601 (1822). 

* Gardner v. Hosmer, 6 Mass. 325 (1810); Weld v. Bartlett, 10 Mass. 470 
(1818); Simmons v. Bradford, 15 Mass. 82 (1818); Boynton v. Willard, 10 
Pick. 169 (1830); Canada v. Southwick, 16 Pick. 556 (1835). 

5 Canada v. Southwick, 16 Pick. 556 (1835); Roberts v. Wentworth, 5 
Cush. 192 (1849); Rogers v. Cromack, 123 Mass. 582 (1878). 

6 Polley v. Lenox Iron Works, 4 Allen 329 (1862). 

7 Hovey v. Lovell, 9 Pick. 67 (1829); Townsend v. Newell, 14 Pick. 532 
(1833). 

8 Townsend v. Newell, 14 Pick. 382 (1833). 

9 Eastman v. Hveleth, 4 Met. 137 (1842). 

10 Garity v. Gigie, 130 Mass. 184 (1881). 
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an attacament in fact, in a suit against him by another officer 
claiming to have attached the same property.! 

Where an officer was specially directed “to attach property 
to the amount demanded or to hold to bail,” and he returned 
that he attached property to respond to the demand sued for, 
he was not allowed to show, even in mitigation of damages, 
that the property attached did not belong to the debtor. This 
was on the ground that the officer assumed the responsibility 
that the property attached was the debtor’s; otherwise he would 
have been found to hold to bail.” 

The owner of a horse which has been attached and sold by 
a deputy-sheriff as the property of another, and so stated in 
his return on the writ, may show, in an action breught against 
the officer for conversion, that the attachment had been 
dissolved, before the sale of the horse, by the neglect of the 
officer to keep possession.? 

The written return of the officer is competent to prove an 
attachment of property, although the writ has not been re- 
turned to court.* 

The fact that an attachment was made on a writ which 
is lost, may be proved by a person who saw the officer write 
his return on the writ. The officer need not be called.® 


SERVICE OF SUMMONS AFTER ATTACHMENT. 


A separate summons must be served on the defendant after 
an attachment of property on the writ, and that service is a 
sufficient service of the original summons.® 

The separate summons may be served at any time after the 
attachment has been made, if it is served the number of days 
before the return day required for the service of the original 


1 Merrill v. Sawyer, 8 Pick. 397 (1829). 

2 Gardner v. Hosme7, 6 Mass. 325 (1810). 

8 Jordan v. Farnsworth, 15 Gray 517 (1860). 
4 Wilder v. Holden, 24 Pick. 8 (1883). 

5 Nelson v. Boynton, 8 Met. 396 (1841). 
ei. L., c. 167, § 16. 
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writ; and a certificate of the service of the summons must be 
indorsed on the original writ. 

Service by a separate summons may be made after a nominal 
attachment of the'defendant’s property, as of a chip.? 


SUPPLEMENTARY PROCESS. 


If the service of a writ, process or order is defective or 
insufficient, the court to which it is returnable may, upon 
motion of the plaintiff or petitioner, issue further writs, 
processes and orders, which must be served in such manner 
as may be therein directed; and upon due service thereof, 
the court thereby acquires the same jurisdiction of the 
subject and of the parties as it would have obtained if such 
service had been made in pursuance of the original writ, 
process or order. ‘The action or proceeding must be contin- 
ued from time to time until such service is made.8 Whether 
or not the court orders further service of a writ is in its 
discretion.! 

At any time during the pendency of an action upon the 
commencement of which an arrest or attachment is authorized 
by law, the court or trial justice for cause may, on motion ex 
parte, order an arrest of the defendant or an attachment 
of his property by the trustee process 6r otherwise to secure 
the judgment which the plaintiff may obtain in said 
cause; but no arrest of the defendant is authorized unless 
the plaintiff or a person in his behalf makes affidavit and 
proves to the satisfaction of the court or trial justice the 
same facts as are required to be proved to authorize an arrest 
on mesne process. Such arrest or attachment is subject to all 
the provisions of law relative to arrest and attachment upon 
mesne process, so far as applicable.® 

1 R. L., ¢; 167, § 30. 

2 Peabody v. Hamilton, 106 Mass. 217 (1870); Wilbur v. Ripley, 124 Mass. 
468 (1878). 
8 RR. La, GalG7, 5-79, 


+ Baker v. Copeland, 140 Mass, 342 (1885). 
© R. L., c. 167, §$ 80. 
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A precept for such arrest or attachment is in the same form, 
so far as practicable, as an original writ of capias and attach- 
ment; but the supreme judicial court may by general rules 
establish forms therefor. Such precept may be served by an 
officer authorized to serve the original process in the cause, 
and must be returnable as may be ordered by the court which 
issues it. 


ABSENT DEFENDANTS AND INSUFFICIENT SERVICE. 


A personal action can not be maintained against a person 
who is not an inhabitant of this commonwealth unless he has 
been served with process within this commonyealth or unless 
an effectual attachment of his property within this common- 
wealth has been made upon the original writ, and in case of 
such attachment without such service, the judgment is valid 
to secure the application of the property so attached to the 
satisfaction of the judgment, and not otherwise.?,—_ A judgment 
im personam against one who is not a resident of this state, 
who is not served personally with process within the state, and 
who does not appear in the action, is invalid.? 

An officer is not liable for the conversion of goods attached 
on mesne process and sold on execution, because proper 
notice of the suit was not given to the defendant. 

If the party defendant is in the state, however transiently, 
and the summons is actually served upon him here, the 
jurisdiction of the court is complete as to the person of the 
defendant.® 

If a defendant is not served with process before the 
entry of the writ a continuance is absolutely necessary that 


® United States constitution, 14th Amendment; Eliot v. McCormick, 
144 Mass. 10 (1887). 

4 Bergin v. Hayward, 102 Mass. 414 (1869). 

5 Peabody v. Hamilton, 106 Mass. 217 (1870); Graves v. Cushman, 151 Mass. 
359 (1881). 
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notice may be given.!. A defendant who was out of the state 
at the time of the service, and did not return before trial, may 
waive his right to a continuance, and a judgment by consent at 
the first term is not erroneous, the service being otherwise 
regular.” 

Foreign corporations can be sued in this commonwealth by 
serving the writ upon the commissioner of corporations ;? or 
if the office is vacant or the commissioner is absent, upon the 
first clerk. ) 

A non-resident may maintain an action in the courts of this 
commonwealth against a foreign corporation doing business 
here, upon a contract made, and the subject matter of which 
is situated in another state, although the only service of 
process is made upon the commissioner of corporations.° 

Writs against an executor or administrator who is appointed 
within, but who resides without the commonwealth, in his 
official capacity and against him individually in any action 
founded upon or arising out of any of his acts or omissions as 
such executor or administrator, are served upon the agent 
whom he must appoint in the probate court that gave him his 
authority. This apples to an executor who removes from 
the commonwealth after his appointment.® If such an agent 
dies or removes from the commonwealth before the final 
settlement of the estate is made another must be appointed.’ 

If real property ofa non-resident is attached and no personal 
service is made upon the defendant, the action will be dis- . 
missed unless notice thereof is given in such manner as the 
court orders within one year after the entry of the action.® 


1 Blanchard v. Wild, 1 Mass. 342 (1805); Smith v. Rice, 11 Mass. 507 
(1814); Bullard v. Brackett, 2 Pick. 85 (1824); Smith v. Paige, 4 Allen $4 
(1862). 

2 Morris v. Underwood, 5 Cush. 52 (1849). 

oR es GL) 126d . 

4h. LL. Ok. $2). 

5 Johnston v. Trade Insurance Co., 132 Mass, 432 (1882). 

6 R. L., c.. 189, § 8. 

TROLS 6 48g eS ao. 

R. L., ce. 170, § 5. 
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Without such notice a judgment is not valid;! and such 
want of notice is a matter of fact open to proof A suit on 
such a judgment may be defended by plea and proof as well 
as by writ of error.’ 

If a defendant is absent from the commonwealth or his 
residence is unknown to the officer, no personal service being 
made, or if the service of a writ is defective or insufficient by 
reason of a mistake of the plaintiff or officer as to where or with 
whom the summons or copy ought to have been left, the court, 
upon suggestion thereof by the plaintiff, must order the action 
to be continued until notice of the action is given in such 
manner as it may order. But if the property of an absent 
defendant has been attached and the residence of such 
defendant is known to the plaintiff and no legal service can be 
made upon him within this commonwealth, except by publica- 
tion, the court may order personal service to be made on him 
in such manner as it may order and, upon proof that service 
has been made as ordered, such defendant will be held to 
answer to the action and no further service is necessary. If 
in any case the defendant does not appear, the court may in 
its discretion order the action to be continued and further 
notice given to him in such manner as it may order. Such 
notice may be waived by the defendant in writing.’ If, after 
such notice, the defendant does not appear within ten days 
after the day specified therein for his appearance, a default 
will be entered and judgment thereon may be rendered against 
him, the judgment being valid to secure the application of the 
property so attached to the satisfaction of the judgment, but 
not otherwise.® | 


1 Packard v. Matthews, 9 Gray 311 (1857); Thayer v. Tyler, 10 Gray 164 
(1857); Johnson v. Thaxter, 12 Gray 198 (1858). 

2 Morrison v. Underwood, 5 Cush. 52 (1849). 

3 Downs v. Fuller, 2 Met. 135 (1840); Leonard v. Bryant, 11 Met. 3870 
(1846); Clark v. Fowler, 5 Allen 45 (1862). 

#R. L., c. 170, § 6. A reasonable notice in the discretion of the court 
will give it jurisdiction. Avnold v. Tourtellot, 13 Pick. 172 (1832), 

® Richardson v. Smith, 11 Allen 134 (1865). 

6 R. L., c. 170, § 7. See Stockwell v. McCracken, 109 Mass. 84 (1871). 
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If judgment in a personal action is rendered as in the 
preceding paragraph upon the default of a defendant who is 
absent from the commonwealth or whose residence is unknown, 
the plaintiff cannot take out execution thereon within one 
year thereafter, unless he files with the clerk of the court a 
bond payable to the defendant with one or more sureties, 
approved by the clerk or, upon appeal from his decision as to 
the sufficiency of the sureties, by a justice of the court 
rendering the judgment, in a sum equal to double the amount 
recovered, conditioned to repay the amount so recovered if 
the judgment is reversed, or so much of the amount as will 
be recovered back upon a review brought by the original 
defendant within one year after the original judgment.1 


The Notice. 
The following is a form of order of notice :— 


COMMONWEALTH OF MASSACHUSETTS. 


ESsEx,, Ss. 
SUPERIOR Court, April 10, A. D. 1901. 

John Jones of Boxford, in said county of Hssex, v. Amos James 
of the city, county, and state of Ohio. 

This is an action of contract to recover one hundred dollars, 
alleged to be due to the plaintiff from the defendant on the jist 
day of December, 1900, as set forth in the plaintiff’s writ of that 
date. 

And it appearing to the court, by the suggestion of the plaintiff, 
and on inspection of the officer’s return on the plaintiff’s writ, 
that the defendant was not an inhabitant of this commonwealth, nor 
resident therein at the time of the service of said writ, and that he 
has no last and usual place of abode, tenant, agent, or attorney, in 
this commonwealth known to the plaintiff or to said officer, and 
that no personal service of said writ has been made upon the 
defendant. 

It is ordered by the court, here, that the plaintiff give notice to 
the defendant of the pendency of this action, by serving him with 


<BR L., 63/1 10;79 8, 
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a true and attested copy of this order fourteen days, at least, 
before the first Monday of May, 1901,’ that he may then and 
there appear and show cause why judgment in the above entitled 
action should not be rendered against him, and that this action 
be continued until notice shall have been given to the defendant, 
agreeably to this order. . 

[If the notice must be by publication instead of personal service 
write in place of the paragraph last above the following: 
It is ordered by the court, here, that the plaintiff give notice to 
the defendant of the pendency of this action, and to appear before 
said court to be held at Salem, within and for said county of Essex, 
on the first Monday of July’ next, to answer to the same, by causing 
an attested copy of this order to be published in the Salem Evening 
Observer, a newspaper published in Salem, once in a week three 
weeks successively the last publication to be at least fourteen days 
before the said first Monday of July ;' and that this action be continued 
untu notice shall have been given to the defendant agreeably to this 


order. | 
Hzra L. Winston, Clerk. 


This form is varied to suit cases where the return on the 
original process shows that a defendant’s residence is un- 
known to the officer, or there is some mistake as to place or 
person. 

The notice may be served by any person in the manner 
directed by the terms of the order. An affidavit should be 
made on the original order by the person serving it, in the 
following form :— 


Salem, April 10, A. D., 1901. 1, William Toms, on oath de- 
clare that I [or, in behalf of John Jones, the plaintiff within 
named, | served the within order of notice upon Amos James, the 
defendant within named, by giving him in hand a true and at- 
tested copy thereof [or, if it is served by publication, by pub- 
lishing a true and attested copy thereof in the Salem Hvening 
Observer, a newspaper printed in said Salem, on the twelfth, nine- 
teenth, and twenty-sixth days of April, 1901, respectively }. 

William Toms. 


1 The notice may be made returnable on any day. 
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Essex, ss., Salem, May 1, 1901. Then personally appeared the 
above named William Toms, and made oath that the foregoing 
return of service made by him is true. 

- Before me, Walter Donewell, 
Justice of the Peace. 


If served out of the state, the affidavit should be made be- 
fore a notary public. The affidavit will ordinarily be suffi- 
cient proof of the service.! 

The original must be returned to the clerk’s office ; and 
when the notice is given by publication the return is usually 
made on the copy furnished by the clerk. 

The clerk of the courts may issue any order of notice 
which might be issued by the court; but the court or a jus- 
tice thereof may cause additional notice to be given.? 

If an attachment has been made upon a writ returnable to 
a police, district or municipal court or trial justice, and the 
defendant is absent from the commonwealth, so that no ser- 
vice can be made on him, and he has no agent or attorney 
residing in this commonwealth, the court or justice may order 
the action to be continued until notice thereof is given to 
the defendant in such manner as it or he may order. If, upon 
proof that such notice has been given, the defendant fails to 
appear on the return day of such notice, judgment may be 
entered and execution issued for the plaintiff, upon his giy- 
ing bond to the defendant with sufficient surety in double the 
sum for which execution is to be issued, conditioned to repay 
the amount recovered, if, within one year from the rendition 
of the judgment, proceedings are begun upon which. said 
judgment is reversed. 

The statement in the officer’s return on a writ that he had 
left a summons at the defendant’s “last and usual place of 
abode known to me in this commonwealth,” is sufficient to 
support the jurisdiction of the court over a personal action 


1 Graves v. Cushman, 131 Mass. 359 (1881). 
2 Rk. L., c. 165, § 22. 
$ RK. L., c. 170, § 9. 
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against a defendant described in the writ as an inhabitant of 
another state, and who has in fact removed permanently from 
the commonwealth, and to authorize the court to order further 
notice to the defendant.! 

If the execution in an action under the provisions of R. L., 
c. 170, except as- otherwise provided, is levied on land, no 
alienation thereof by the original plaintiff will prevent the 
defendant from retaking the same or as much thereof as may 
be necessary to satisfy the judgment which he recovers on 
review, if the writ of review is sued out within one year 
after the original judgment.” 

An action of tort against several defendants, any one of 
whom is absent from the commonwealth at the time of the 
service of the writ, must be conducted with regard to him 
relative to the service of the writ, judgment, review thereof, 
and execution in like manner as if he were the sole defend- 
ant.3 

An action of contract against several defendants, any one 
of whom is in the commonwealth and any other of whom is 
absent, in which the plaintiff recovers judgment, is not sub- 
ject to the provisions of R. L., c. 170, relative to review, 
giving bond and alienation of land; but judgment cannot be 
rendered against any such absent defendant, unless under 
such circumstances as would entitle the plaintiff to judg- 
ment if the absent party were the sole defendant.! 

If an absent defendant whose property has been attached 
is sued with one or more others on a joint contract, and he 
has no last and usual place of abode in the state, and no 


1 Graves vy. Cushman, 131 Mass. 359 (1881). 

2 Rh. L., ec. 170, § 10. If the original judgment was for seisin of the 
land demanded in a real action, the writ of seisin may be issued in favor 
of the demandant without his giving bond; and if the judgment is re- 
versed in whole or in part upon a review, whether sued out within the 
year or afterward, the original tenant may have restitution of the land 
as upon a reversal on a writof error. R. L., c. 170, § 11. 

5 R. L., c. 170, § 12; Bodurtha v. Goodrich, 3 Gray 508 (1855). 

fi. w., c. 170, § 13. 
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tenant, agent, or attorney, within the commonwealth, the 
summons for him must be left with one of the co-defendants, 
if there is any within the commonwealth. 

An action of contract against several defendants in which 
legal service is not made upon all, either by attachment or 
otherwise, by reason of their absence from the common- 
wealth or for other sufficient cause, may be prosecuted 
against those who are duly served with process, without fur- 
ther proceedings against the others. If judgment so ren- 
dered against one or more of several joint contractors 
remains unsatisfied, an action on the same contract may be 
maintained against any of the other joint contractors in like 
manner as if the contract had been joint and several”? By 
an immemorial practice, the service of a writ on a joint 
contract against two or more defendants, some of whom are 
without the commonwealth, so that they cannot be arrested, 
and have no usual place of abode within the state at which 
summons may be left, the writ may be served on the defend- 
ants within the state, proceeding against them only. The 
provisions of the second paragraph above do not conflict with 
this statement.* | 

If a defendant is out of the commonwealth, the plaintiff 
being ignorant of the fact when the suit was brought and 
entered, the default of the defendant duly entered may be 
taken off, and the action brought forward as a continued 
case.? 

Cross Actions. If an action is brought by a person who 
is not an inhabitant of this commonwealth, or who cannot 
be found herein to be served with process, he is held to an- 


ay Diya AO, Bae. 

OH bes Gell Os 9 14; ‘ 

3 Tappan v. Bruen, 5 Mass. 193 (1809). 

* Tappan v. Bruen, 5 Mass. 193 (1809). See Sanderson v. Stevens, 116 
Mass. 133 (1874). Real actions against several tenants, any one of whom 
is absent from the commonwealth, shall be conducted relative to him as 
if he were the sole defendant. R. L., c. 170, § 15. 

5 Whitney v. Thayer, 5 Pick. 528 (1827). 
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swer to any action brought against him here by the defendant 
in the former action, if the demands are of such a nature 
that the judgment or execution in the one case may be set 
off against the judgment or execution in the other. If there 
are several defendants in the original action, each of them 
may bring such cross action against the original plaintiff, and 
may be allowed to set off his judgment against that which 
may be recovered against himself and his co-defendants in 
like manner as if the latter judgment had been against him- 
self alone! The writ in such cross action may be served on 
the person who appears as the attorney of the plaintiff in the 
original action, and such service is as valid and _ effec- 
tual as if made on the party himself in this common- 
wealth.2! The parties must be the same in both actions. The 
court in which either of the actions is pending may, from 
time to time, order continuances to enable the absent party 
to defend the action brought against him, and to enable 
either party to set off his judgment or execution against 
that which is recovered against him, but the actions cannot 
be unreasonably delayed by the neglect or default of either 
party.4 

These provisions against absent defendants are constitu- 
tional, and foreign corporations are within the statute. 
Cross actions may be for unliquidated damages ; and the fact 
that the claim of the original action has been satisfied since 
the service of the writ in the cross action does not affect the 
jurisdiction after it has once attached. 


EXCESSIVE OR UNREASONABLE ATTACHMENTS. 


If an excessive or unreasonable attachment is made on 
mesne process, the defendant may apply in writing, in any 


sc, 170, § 2. 

wei as., c, 170, § 3. 

8 Kimball v. Sweet, 170 Mass. 538 (1898). 

4 R. L., c. 170, § 4. 

§ Aldrich v. Blatchford & Co., 175 Mass. 369 (1900). 
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county, to a justice of the court to which such process is 
returnable, for a reduction of the amount of the attachment 
or for its discharge ; and such justice must order a notice to 
the plaintiff, returnable before himself or any other justice 
of the same court as speedily as circumstances permit. If, 
upon a summary hearing of the parties, it is found that the 
attachment is excessive or unreasonable, the justice must 
reduce or dissolve the attachment or order a part of the 
goods or estate to be released.! 

For making an excessive attachment to maliciously injure 
the debtor, a suit may be brought before the original action 
is terminated.? 


FRAUDULENT ATTACHMENTS. 


A person who claims title or interest in any real or per- 
sonal property which has been attached in an action between 
other persons by an attachment, purchase, mortgage or other 
title subsequent to the attachment may dispute the validity 
and effect of such prior attachment on the ground that the 
amount demanded in the first action was not justly due or 
was not payable when the action was commenced by filing a 
petition in the court in which the first action is pending, at 
any time before final judgment therein, stating the facts and 
circumstances on which his petition is founded, and the 
grounds of his own claim, and praying that the prior attach- 
ment may be dissolved.? 

The petitioner, or a person in his behalf, must make oath 
that his claim is just and legal, and that all the other facts 
stated in the petition are true orare believed by the deponent 
to be true; and, upon filing the petition, the petitioner, or a 
person in his behalf, must give a bond or recognizance with 
sufficient surety or sureties, conditioned to pay to the adverse 


t ReL., e21815$:110, 
2 Zinn v. Rice, 154 Mass. 1 (1891). 
3 R. L., ¢. 167, § 101; Baird v. Williams, 19 Pick. 381 (1837). 
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party such damages and costs as may be awarded to him in 
the proceedings upon the petition.! 

If the court finds that a part of the amount demanded in 
the prior action is not justly due, or was not payable when 
the action was commenced, it will order the attachment 
therein made to be dissolved in whole or in part as justice 
requires; but such order has no other effect on the prior 
action. If the hearing is in the supreme judicial court or 
the superior court, the court must, upon motion, order a trial 
by jury of any question of fact.? 

The proceedings between the adverse claimants or plain- 
tiffs are not affected by any answer, plea or other act of the 
defendant in the prior action nor by the judgment rendered 
therein.® 

No attachment can be dissolved as aforesaid by reason of 
a defence to the action which is founded on the laws for the 
limitation of actions or which requires certain contracts to 
be made in writing, or by reason of any other like defence, 
if the court finds that the demand is otherwise well founded 
and is justly and equitably duet The court may, upon such 
inquiry, award to either party reasonable costs, and, if the 
prior attachment is maintained, may award to the attaching 
creditor reasonable damages.° 

If, during the pendency of the proceedings, the action in 
which the attachment was made is transferred to another 
court, the inquiry concerning the attachment will also be 
transferred to the same court and be there heard and deter- 
mined.® 

The judgment of the court upon such an inquiry, whether 
the attachment is thereby vacated or held to be valid and 
effectual, is a bar to any action which may be brought by the 


L., c. 167, § 102. 
L., c. 167, § 103. 
L.; c. 167, § 104. 
L., c. 167, § 105. 
L., c. 167, § 106.: 
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petitioner against the party who made the attachment for any 
supposed fraud or deceit therein.! 

None of these provisions apply to an action commenced 
before a trial justice.? 

In all cases the petitioner’s title must be derived subse- 
quently to the attachment sought to be dissolved. <A prior 
mortgagee cannot dispute the attachment.? 

The object of these provisions of law is to prevent fraud 
and collusion in the attachment of real or personal estate.* 

If the officer attaches goods of a third party as_ the prop- 
erty of the defendant, in order to coerce the payment of a 
debt due from the defendant, the attaching officer believing 
the property to belong to the third party, and to procure the 
release of the attachment, and as a substitute for the at- 
tached property, the money of the third party is paid by the 
defendant to the officer, who refuses to deliver it, on the de- 
mand of the third party, the latter may maintain an action 
of tort against the officer, although the money is still held by 
the latter on the attachment.® 

If a non-resident debtor is fraudulently induced by pro- 
curement of his creditor to bring into this commonwealth 
property which by the laws of the place of his residence is 
exempt from attachment, in order that it may be attached 
here, and the same is accordingly so attached, the attachment 
is void; and both the creditor and the officer who makes the 
attachment are liable in damages as trespassers, although the 
officer did not know of the fraud and simply obeyed the 
terms of his precept.® 

If an attachment is made on a writ containing two 
demands, one honest and one fraudulent, and judgment is 
intentionally taken on both, for the purpose of preventing 


R. L., ¢. 167, § 108. 

R. 1. ee 167, §,109. 

Peirce v. Richardson, 9 Met. 69 (1845). 
Putnam v. Bixby, 6 Gray 528 (1856). 
Kelley v. Swift, 127 Mass. 187 (1879). 
5 Deyo v. Jennison, 10 Allen 410 (1865). 
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honest creditors from collecting their debts, the whole 
attachment is void.! 


DISSOLUTION OF ATTACHMENT. 


An attachment of real or personal estate, however made, is 
dissolved in several ways by operation of law or by acts of 
the parties. But in neither method is an entry upon the 
record essential.” 

An attorney has authority to release an attachment before 
judgment.® 


By Operation of Law. 


By Final Judgment for Defendant. [If the final judgment 
is for the defendant an attachment is instantly dissolved.4 If 
an appeal is taken the attachment is not dissolved as the 
judgment is not then a final one. The final judgment here 
intended is not one rendered upon a writ of error or writ of 
review, but only upon the original trial or upon appeal.® 

By Death of Defendant. An attachment of real or personal 
property is dissolved if the debtor dies before it is taken or 
seized on execution and administration of his estate is granted 
in this commonwealth upon an application therefor made 
within one year after his decease. ‘The attaching officer must, 
upon demand, and upon receiving from the executor or 
administrator of such debtor so appointed his legal fees and 
charges for attaching and keeping the property attached by 
him, deliver it to such executor or administrator.® 

If the officer has, before such demand, sold on execution 

1 Fairfield v. Baldwin, 12 Pick. 388 (1832); Peirce v. Partridge, 3 Met. 
44 (1841). : 

2 Marble v. Jamesville Manufacturing Co., 163 Mass. 171 (1895). 

8 Moulton v. Bowker, 115 Mass. 36 (1874). 

Peateds, ©. 167, § 111. 

®> R. L., c. 167, §§ 56, 111; Suydam v. Huggeford, 23 Pick. 465 (1839). 

6 R. L., c. 167, § 112; Kingsbury v. Baker, 17 Pick. 429 (1835); Parsons 
v. Merrill, 5 Met. 356 (1842); Day v. Lamb, 6 Gray 528 (1856). This also 


applies to a trustee in trustee process. Wilmarth v. Richmond, 11 Cush. 
463 (1853). 


316 MASSACHUSETTS PRACTICE. 


the personal property attached or a right of redeeming land 
attached as aforesaid, he is not a trespasser, but is liable only 
for the proceeds of the sale after deducting his legal fees and 
charges for attaching, keeping and selling the property 
attached. Such proceeds may be recovered by the executor 
or administrator in an action of contract. If the officer in 
such case has, before such demand, paid over the proceeds of 
the sale to the judgment creditor, he is not liable therefor, but 
the executor or administrator, if duly appointed may in an 
action of contract recover from the judgment creditor the 
amount so paid to him.2 The defendant in such an action 
cannot, in any manner, set off a demand against the executor 
or administrator, or against the estate of the deceased.2 The 
lien of attachment may be preserved, notwithstanding the 
defendant’s death, by a judgment nune pro tune, as of a former 
term.' 

By Lapse of Time after Final Judgment for Plaintiff. At 
the end of thirty days after the day of the entry of final judg- 
mentfor the plaintiff, without beginning a levy on execution, 
or, in case of a trustee attachment, without a demand made 
upon the trustee by force of an execution, the attachment that 
was made in the action is dissolved by force of the law,® 

If the attachment is made in the county of Nantucket, and 
the judgment is rendered in any other county, or vice versa, 
the property is held for sixty days after judgment.® 

If no other rights have intervened, the trustee is still bound 
to pay it over on the execution, after the thirty days have 
elapsed, upon demand, if he has not paid or delivered the 
same to the defendant.' 


1 R. L., ¢, 167,.§ 138. 

A Rete Cut O1, S14. 

Sty Grrl O35).8. 115, 

4 R. L., ¢. 177, § 4; Tapley v. Goodsell, 122 Mass. 176 (1877). See Davis 
v. Blunt, 6 Mass. 487 (1810). 

* RB. G.,*G: 167, $553 ¢.-189, § 40. 
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Final judgment means final judgmentin the original action 
and. not upon a writ of review.! 

In computing the thirty days, the day of the rendition of 
the judgment is excluded.2—_ When the thirty days expire on 
Sunday, that day is reckoned in computing the period.® 

The attachment is dissolved by this lapse of time although 
the party is prevented from taking out execution on a judg- 
ment in the state court by a writ of error from the supreme 
court of the United States.‘ 

The lien is not lost if the levy on execution is made before 
the thirty days expire, if the extent is completed and the 
execution is duly returned and recorded.® See, also, case of 
Hardy v. Safford.® 

The liability to the creditor, of an officer, who has delivered 
goods attached by him to a receiptor, ceases, if the attaching 
creditor, in whose favor judgment has been rendered, fails to 
take out execution within thirty days thereafter.’ 

After a sale of attached property on a writ, the money being 
put into the hands of the creditor, who refused to pay the same 
to the officer upon the execution that issued within thirty days 
after judgment, the execution being returned in no part satisfied, 
the original attachment is dissolved, and a creditor subse- 
quently attaching the property before the sale nay maintain 
an action against the sheriff if, upon committing the execution 
to him for seizure, the property is not found, nor the avails of 
it applied thereon.® 

By Appointment of Receiver. An attachment of property 
on mesne process is dissolved by the appointment by any 
court of competent jurisdiction in this commonwealth of a 


1 Clap v. Bell, 4 Mass. 99 (1803); Bingham v. Pepoon, 9 Mass, 239 (1812). 
2 Portland Bunk v. Muine Bank, 11 Mass. 204 (1814). 

8 Alderman v. Phelps, 15 Mass, 225 (1818). 

4 Otis v. Warren, 16 Mass. 53 (1819). 

5 Heywood v. Hildreth, 9 Mass. 393 (1812). 

° Hardy v. Safford, 1382 Mass. 332 (1882). 

7 Stackpole v. Iilton, 121 Mass. 449 (1877). 

8 Morse v. Knowlton, 5 Allen 41 (1862). 
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receiver to take possession of such property, if the bill or 
petition praying for the appointment of such receiver is filed 
in said court within four months after such attachment was 
made, unless the court at any time, in its discretion, continues 
such attachment for the benefit of the estate of the defendant. 
In such case, the court may authorize the receiver to prose- 
cute the action upon which the attachment was made for the 
benefit of the estate of the defendant and may make further 
orders to enable the receiver to recover for the benefit of the 
estate of the defendant the amount due to the plaintiff in the 
original action.} 

If an attachment has been so dissolved, the proceedings for 
the appointment of a receiver cannot thereafter be dismissed 
and the receiver discharged until all the assets which have 
come into his hands as receiver have been fully distributed or 
the claim upon which the attachment was made has been fully 
paid and discharged, unless the debtor, before such dismissal, 
deposits with the officer who made the attachment such amount 
of money as the court before which such receivership proceed- 
ings are pending, after notice to the attaching creditor and a 
hearing, finds reasonable for the protection of his claim in the 
action in which the attachment was made. Such money must 
be held .by the officer in place of the property held under the 
attachment before its dissolution and be disposed of as such 
property would have been disposed of had the attachment not 
been dissolved.? 

After an attachment has been dissolved by the appointment 
of a receiver, the creditor may be restrained from proceeding 
to enforce the attachment if he attempts to do so.? 

By Assignment under the Insolvency Law. An assign- 
ment under the insolvency law of this state, as a general 
rule, dissolves an attachment made on mesne_ process 


1 R. L., c. 167,§ 126. 

2K. L., c. 167, § 127, 

3 Merrill v. Commonwealth Mutual Fire Insurance Co, 166 Mass. 233 
(1896). 
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within four months prior to the time of the first publication 
of notice.t And the creditor, in a suit against the officer, 
cannot impeach the assignment by showing irregularities in 
the proceedings in insolvency.? 

Attachments are not affected if the proceedings in insol- 
vency are suspended before an assignment is executed ;? or 
if the attachments were legally made more than four months 
before the first publication ;$ the four months being com- 
puted without reckoning the first day, and where the last 
day falls on Sunday that is also excluded from the compu- 
tation.’ This is true although the plaintiff is a citizen of 
another state, and the contract declared on was payable in 
that state.2 So, in an action for malicious prosecution.® 

The insolvency court may order the lien created by the 
attachment to continue for the benefit of the assignee.” But 
if the debtor dies during the pendency of the proceedings, 
the attachment is thereby dissolved.§ 

An attachment of partnership property is not dissolved 
by reason of the insolvency of one partner alone.® 

Issuing a commission in insolvency of an estate of a de- 
ceased person dissolves the attachment under the statute, 
although the defendant, after such attachment, conveyed the 
property to a bona fide purchaser and received the purchase 
money therefor." 


1R. L., ¢. 163, § 54; Sprague v. Wheatland, 3 Met. 416 (1841); Grant v. 
Lyman, 4+ Met. 470 (1842); Gallup v. Robinson, 11 Gray 20 (1858). 

2 Grant v. Lyman, 4 Met. 470 (1842). 

3 Hill v. Keyes, 10 Allen 258 (1865); Denny v. Merrifield, 128 Mass, 228 
(1880). 

4 Andrews v. Southwick, 13 Met. 585 (1847); Shelton v. Codman, 3 Cush. 
318 (1849); Sullivan v. Langley, 128 Mass. 235 (1880); O’ Neil v. Harring- 
ton, 129 Mass. 591 (1880). 

® Richards v. Clark, 124 Mass. 491 (1878); Cooley v. Cook, 125 Mass. 406 
(1878). 

6 Stetson v. Hayden, 8 Met. 29 (1844). 

Pilteis,, 6, 165,:$ 55. 

8 Day v. Lamb, 6 Gray 528 (1856). 

9 Fern v. Cushing, 4 Cush. 357 (1849). 

Bullard v. Dame, 7 Pick. 239 (1828). 
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By Neglecting to Enter Writ, Appeal or Exceptions. 
Neglecting or failing to enter, at the proper time, a writ, an 
appeal to the superior court, or a question of law reserved 
on appeal or exceptions for the supreme judicial court, dis- 
solves the attachment.! 

When such appeal or question of law is allowed to be en- 
tered late, no attachment or security given in the original 
action will be revived or continued in force by such entry.? 

By Amendments. The allowance of amendments to plead- 
ings without notice to third parties interested, when the effect 
of such amendments is to increase the defendant’s liability, 
or to introduce a new cause of action, dissolves the attach- 
ment as against such third parties.? 

Where the ad damnum in a writ was written by mistake 
«six ” dollars, the attachment is dissolved, as against a subse- 
quent attachment, by an amendment inserting the word 
“hundred ” after “six.” 

Inserting the name of a fourth partner among the defen- 
dants in an action attaching partnership property against 
three partners, will discharge the attachment as against an 
attachment made before such insertion.® 

An amendment, which is only a variation in the form of 
declaring, will not affect an attachment; as, adding to a dec- 
laration for goods sold a count charging the defendant with 
the same goods as factor, and with not accounting therefor.® 
Also, adding counts on promissory notes to the money counts 
merely.’ Also, by adding to a declaration for money had 


1 Wilder v. Holden, 24 Pick. 12 (1833); Thomas v. Blake, 126 Mass. 320 
(1879). 

Aor a LOU, Skis CunkOle. Shei 

3 R. L., ¢. 173, § 121; Willis v. Crooker, 1 Pick. 204 (1822); Fairfield v. 
Baldwin, 12 Pick. 888 (1832); Freeman v. Creech, 112 Mass. 180 (1873). 

4 Putnam v. Hall, 3 Pick. 445 (1826). 

> Denny v. Ward, 3 Pick. 199 (1825). 

6 Ball vy. Claflin, 5 Pick. 308 (1827). 

7 Fairfield v. Baldwin, 12 Pick. 388 (1832). Giving in evidence, under 
the money counts, a liability of the defendant as drawer of a bill of 
exchange, will not vacate an attachment. Whitwell v. Brigham, 19 Pick. 
117 (1837). 
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and received to the use of one as executor a count for money 
had and received to the use of the testator, laying a provis- 
ion to the executor, and another similar count laying the 
provision to the testator, and another on an account stated 
with the executor as such.! 

The name of one of the plaintiffs may be changed by 
amendment from “ Wright” to “ Wight ” without affecting 
the attachment ;? and a writ against ‘“ William Robinson ” 
may be amended by adding “otherwise called William J. 
Robinson.’”* 3 

An amendment of an officer’s return, by altering the year 
in the date of the attachment, has been held not to defeat the 
attachment as against a subsequently attaching creditor, 
whose attorney had notice at the time that the amended date 
was the true one. 

As between the attaching creditor and a subsequent pur- 
chaser, if it does not appear from the record whether the 
amendments introduce a new cause of action, oral evidence 
is admissible to show whether they do or not.® 

By Abandonment. An attachment may be lost by abandon- 
ment if the goods cease to be in the custody, actual or 
constructive, of the officer or his agents. It is a question 
of fact to be determined by the jury, with due reference to 
the intention of the officer.6 The question may, however, be 
decided by the court.’ 

Where furniture was attached in the debtor’s house, and 
left there without his consent in the custody of a keeper, 
who went away every night, leaving no one in charge of it; 
and on the third day the debtor gave the officer notice to 


1 Miller v. Clark, 8 Pick. 412 (1829). 

2 Wight v. Hale, 2 Cush. 486 (1848). 

8 Diettrich v. Wolffsohn, 136 Mass. 335 (1884). 

4 Haven v. Snow, 14 Pick. 28 (1833). 

5 Freeman v. Creech, 112 Mass. 180 (1873). 

6 Bagley v. White, 4 Pick. 395 (1826); Boynton v. Warren, 99 Mass. 172 
(1868); Commonwealth v. Brigham, 123 Mass. 248 (1877). 

7 Harriman v. Gray, 108 Mass. 229 (1871). 
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remove the keeper and forbade him to remove the furniture ; 
and the next morning the keeper went away, leaving no one 
in charge of the furniture and giving no intimation of his 
purpose in going away, nor when he would return, the 
attachment was abandoned.! 

The fact that “bulky ” personal property that has been 
attached is allowed to remain on the premises in the owner’s 
use for thirteen months before the levy of the execution upon 
it does not constitute an abandonment of the attachment? 

By Neglecting to Pay Lien on Goods Attached. Theat- 
tachment of goods subject to a mortgage, pledge, or lien is 
dissolved at the expiration of ten days after demand by the 
mortgagee, pledgee, or holder of the property, without pay- 
ment or tender of the amount.due by the attaching creditor.® 

By Fraud. [fraud in the attaching creditor will defeat his 
attachment.+4 

If the creditor of the vendor of a chattel secrete it, and 
cause it to be attached as the vendor’s property before any 
delivery can be made to the vendee, the attachment is 
fraudulent and void.® 

By Foreclosure of Mortgage. ‘The foreclosure of a mort- 
gage on real estate that existed prior to the attachment will 
dissolve it; but the surplus in the hands of the mortgagee, 
in case of a foreclosure by sale, after satisfying his own debt 
and charges, may be attached by legal or equitable process 
served before the money is paid over.® 

By Want of Notice to Non-Resident Defendant. When 
the real estate of a non-resident is attached in a suit in this 
commonwealth, and no personal service is made upon the 


1 Boynton v. Warren, 99 Mass. 172 (1868). 
2 Higgins v. Drennan, 157 Mass, 384 (1892). 

8 R. L., c. 167, § 70. See page 295. 

4 Spear v. Hubbard, 4 Pick. 143 (1826); Bull v. Loveland, 10 Pick. 9 
(1830). 

5 Parsons v. Dickinson, 11 Pick. 352 (1831). 

6 Gardner v. Barnes and Elbridge v. Kingsbury, 106 Mass. 505 (1871); 
Wiggin v. Heywood, 118 Mass. 514 (1875); Cook v. Basley, 123 Mass. 396 
(1877); Judge v. Herbert, 124 Mass. 330 (1878). 
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defendant, such suit must be dismissed unless notice thereof 
is given in such manner as the court may direct within one 
year from the entry of the suit.1 

By Delivery by Receiptor to Defendant. If a receiptor 
delivers the property to the debtor, it dissolves the attachment, 
although the debtor has stipulated to redeliver it to the 
receiptor on demand ; and the latter had “a daily supervision ” 
over the property.” 

By Arbitration. Referring an action and all demands 
between the parties to arbitration dissolves an attachment ; 
aliter, of a reference of the action and all demands of the 
defendant against the plaintiff. 

By Partition. Anattachment of the undivided interest of 
one of several heirs cannot be defeated by any partition 
among them, or any assignment of the debtor’s share to the 
other heirs# 

So an attachment of one tenant in a land case is not 
affected by a subsequent partition without notice to the 
creditor, and he may levy as upon an estate in common.® 

If a creditor, having separate demands in different rights, 
attach an undivided interest in real estate, and, after a 
partition, attach the several shares on the other, the second 
attachment will not be a waiver of the first.® 

By Payment of the Claim. If a judgment debtor whose 
property has been attached on mesne process has paid the 
amount of the judgment and informs the officers thereof, and 
demands the return of his property before the expiration of 
thirty days from the rendition of the judgment, and the officer, 
without asking for delay or authority from the judgment 
creditor to deliver the property, replies that it is lost and he 


+R. L., c. 170, § 5. 

2 Baker v. Warren, 6 Gray 527 (1856). 

8 Hill y. Hunnewell, 1 Pick. 192 (1822). 

* Proctor v. Newhall, 17 Mass. 81 (1820); M’Mechan v. Griffing, 9 Pick. 
537 (18380). 

5 Munroe v. Luke, 19 Pick. 39 (1837). 

6 M’ Mechan v. Griffing, 9 Pick. 587 (1880). 
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cannot deliver it up, it is a waiver of any right which he 
might otherwise have had for future time.1 


By Mixing Goods with Others. So if the attaching officer 
allow the property to be mixed with other goods of the 


debtor, although they are not under attachment by another 
officer his lien is lost.? 

Sale by Bailee. A sale of the attached property made by 
the officer’s bailee, not in pursuance of the statute allowing a 
sale of property attached on mesne process, and not authorized 
by the parties, will dissolve the attachment. 


By Assent in Writing to Assignment of Debtor. 


If a creditor, who has attached the estate of his debtor, 
signs his assent to an agreement which involves a conveyance 
by the debtor of all his property to trustees to be used in 
paying his debts, and which contemplates the payment of the 
attaching creditor’s debt in a manner inconsistent with the 
further prosecution of the action for the collection of it, he 
impliedly agrees that the attachment be discharged.+ 


By Deposit of Money. 

A defendant may dissolve an attachment by depositing 
with the officer who makes the attachment an amount of 
money equal at least to the amount of the ad damnum in the 
writ, which the officer holds in place of the property at- 
tached, and which is to be disposed of in the same manner.® 


By Dissolution in the Registry of Deeds. 


An attaching creditor’s attorney has authority to discharge 
the attachment.® 


1 Dorman v. Kane, 5 Allen 38 (1862). = 

2 Gordon v. Jenney, 16 Mass. 465 (1820); Bagley v. White, 4 Pick. 395 
* (1826); Sawyer v. Merrill, 6 Pick. 478 (1828). 

38 Kldridge v. Lancy, 17 Pick. 352 (1835). 

+ Marr v. Washburn & Moen Manufacturing Co., 167 Mass. 35 (1896). 

6 R. L., c. 167, § 124. 

& Marble v. Jamesville Munufacturing Co., 163 Mass. 171 (1895). 
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An attachment of real estate may be dissolved by a certifi- 
cate of dissolution made on the record of the attachment in 
the registry of deeds, by the attorney of record in the case, 
in the presence of the register. The following is the ordi- 
nary form :— 


Dec. 1, 1900, Dissolved. James Smart, Plaintiffs Atty. 


An attachment of real estate may also be dissolved by 
filing in the registry of deeds having the record of the attach- 
ment a certificate, signed by the attorney of record in the 
case, in the following form :—1 


Boston, Jan. 1, 1901. 
To the Register of Deeds for the Southern District of the County 
of Essex lor, the County of Middlesex}. 

The attachment of the real estate in said district [or, county] 
of John Ames, made on the second day of November, A. D., 1890, 
in an action commenced in the Superior Court by Ann Hann, plain- 
tiff, is discharged ; and you will please make a note to that effect 
on the attachment book in your office. 

Swamper Todd, 
Attorney for said plaintiff. 


This certificate will be attached by the register to the copy 
of the writ in the case on file in his office, and a note made 
in the attachment book: ‘ Dissolved, Jan. 1, 1901. See 
memorandum on file.” 

Sometimes the dissolution of the attachment on a portion 
of the real estate attached is made by what is called a partial 
dissolution or release, in the following form :— 


Boston, Jan. 1, 1901. 
To the Register of Deeds for the Southern District of the County 
of Essex [or, County of Middlesex }. 
Whereas an attachment of the real estate in said district [or, 
county | of John Ames, was made on the second day of November, 
A, D. 1890, in an action commenced in the Superior Court by Ann 


1 Marble v. Jamesville Manufacturing Co., 163 Mass. 171 (1895). 
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Hann, plaintiff, I do hereby discharge the attachment so far as it 
relates to that portion of the real estate thus attached which is 
described as follows: A certain parcel of land situated in Rock- 
port, in said county of Essex, with the buildings thereon, bounded 
north by Main street seventy (70) feet, east by land of William 
Tuck one hundred and eleven (111) feet, south by the beach forty- 
nine (49) feet, and west by land of George Antony ; but not releas- 
ing or discharging the remainder of the real estate thus attached, 
said remainder to be held under attachment as though the portion 
described had never been attached ; and you will please make a 
note to that effect on the attachment book in your office. 
Swamper Todd, 
Attorney for said plaintiff. 


This certificate will also be attached by the register to the 
copy of the writ in the case on file in his office, and a note 
made in the attachment book: “ Partial release, Jan. 1, 1901. 
See memorandum on file.” Whether or not it is safe for the 
plaintiff to make a partial release of an attachment has not 
been decided in the courts of the commonwealth. There is 
some doubt as to whether or not an attempt to make a par- 
tial release does not release the whole attachment. 

If a dissolution of an attachment entered in a registry of 
deeds appears of record in the court in which the action in 
which the attachment was made is pending, the clerk of such 
court must forward to the register a certificate of such disso- 
‘lution, stating how such dissolution was made, and the regis- 
ter must file the certificate with the copy of the writ and 
enter it in his docket of attachments.! The certificate of the 
clerk is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


BRISTOL, SS. Clerk’s Office, Superior Court. 
John Watson v. Richard Roe. 


I hereby certify that, in the above named action, a bond for the 
purpose of dissolving the attachment made in said action has been 


1_R. 1. c. 167, § 61. 
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filed with me this day, May 27, 1890. $1,000. The writ in said 
action is returnable on the first Monday of June, 1890. 
Anbex Hone, Clerk. 


When the attachment of real estate is dissolved by the 
attorney of record in the case upon the attachment book 
itself in the registry of deeds, there is no fee due to the 
register. If the dissolution is made by a certificate to be 
filed in the office of the register, whether of the attorney or 
a clerk of court, of an entire dissolution or of a partial re- 
lease, the fee is twenty-five cents. 
This method of discharging attachments has grown up in 
practice, there being no statute governing it. 
The dissolution of the attachment legally takes effect 

when the attorney signs and delivers the certificate to the 
debtor’s attorney for the purpose of dissolving the attach- 
ment, even before it is made a matter of record.! 


By Giving Bond. 


If a defendant gives a bond to avoid an attachment of his 
property, reciting that an attachment has been made, he is 
estopped to deny the fact of the attachment.? 

A defendant whose property has been attached on mesne 
process in a civil action may, at any time before final judg- 
ment, dissolve the attachment by giving a bond with suffi- 
cient sureties, who must be approved by the plaintiff or his 
attorney in writing, a master in chancery or a justice of a 
court of record, if the attachment is made within the juris- 
diction of such justice, conditioned to pay to the plaintiff, 
within thirty days after the final judgment in such action, 
such amount, if any, as he may recover; and also to pay to 
the plaintiff, within thirty days after the entry of any special 
judgment in accordance with the provisions of R. L., ¢. 177, 
the amount, if any, for which such special judgment is en- 


1 Marble v. Jamesville Manufacturing Co., 163 Mass. 171 (1895). 
2 0. Sheldon Co. v. Cooke, 117 Mass. 441 (1901). 
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tered. Sureties are not sufficient unless they are satisfac- 
tory to the plaintiff, or unless the magistrate finds that each, 
if there are only two, is worth, in excess of his indebtedness, 
an amount equal to that for which the attachment is laid ; 
or, if there are more than two, that they are together worth 
twice such amount.! Before such bond is approved, the de- 
fendant, or a person in his behalf, must make application in 
writing to the magistrate, specifying therein the names and 
residences of the proposed sureties. Notice of the time and 
place of the hearing must be given to the plaintiff or his 
attorney as provided in R. L., ¢. 175, §§ 27-30 ; but the plain- 
tiff or his attorney may in writing waive such notice or may 
approve the bond at any time,? even though the magistrate 
withholds his approval ;? and a bond that is not approved is 
valid.4 

An officer who has released property attached by him, on 
taking a bond, without having the sureties thereon approved 
by the creditor or in the manner provided by statute, is hable 
to make good the amount, if a loss occurs, and they prove 
insufficient ; although, before the rendition of judgment, 
proceedings in insolvency were instituted by the debtor.° 

The fees of the magistrate are one dollar for the hearing 
and decision and fifty cents for the citation. If the attach- 
ment is dissolved and the defendant prevails, such fees are 
taxed in his costs.6 Such bond must be filed by the defendant 
with the clerk of the court to which the writ is returnable, or 
in which the action is pending, within ten days after its 
approval, and the attachment is not dissolved until the bond 
is so filed. The plaintiff may take such bond from the files 
upon leaving on file a copy thereof attested by the clerk ; and 


1 RK, Li, c..167,, § 116. 

a RSCG LO 1a) 12s 

3 Daley v. Carney,'117,Mass.°288 (1875); Commonwealth v. Costello, 120 
Mass. 358 (1876). 

4 Fogel v. Dussault, 141 Mass. 1541(1886). 

5 Miner v. Coburn, 4 Allen 1386 (1862). 

SR. L.,°0. 1607, § 118. 
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the plaintiff may tax the cost of such copy as part of his costs 
in an action on such bond.t 

A bond executed by the debtor and accepted by the creditor 
for the purpose of dissolving an attachment, although not con- 
forming to the statute, may be enforced as a common-law 
security, if the consideration is valid, and there is no illegal 
provision.” 

If, within four months after an attachment of property has 
been made on mesne process in a civil action founded on a 
claim which would, if proved, be barred by a discharge in 
insolvency of the defendant and after such attachment has 
been dissolved by giving bond as above stated proceedings 
in insolvency are instituted by or against the defendant, the 
action will, upon the suggestion of any party interested, be 
continued to await the result of such proceedings in insol- 
vency ; and if the debtor receives his discharge in insolvency, 
the sureties on the bond given by him to dissolve the 
attachment are released from all liability thereon.? 

A defendant may, at any time before final judgment, 
release from attachment the property attached, or such part 
thereof as he may elect, by giving bond to the plaintiff with 
sufficient sureties, approved by the plaintiff or his attorney 
in writing, a master in chancery or a justice of a court of 
record, if the attachment is made within the jurisdiction of 
such justice, conditioned to pay to the plaintiff within thirty 
days after final judgment in such action, or after the entry of 
a special judgment therein under the provisions of R. L., c. 
177, the amount fixed as the value of the property so released, 
or so much of said amount as may be necessary to satisfy the 
amount, if any, which the plaintiff may recover; and the 
property so released must be described in such bond, If the 
parties to the action do not agree upon the value of the 


aaee as, 0. 167, § 119. 

2 Mosher v. Murphy, 121 Mass. 276 (1876); Campbell v. Brown, 121 Mass. 
516 (1877); Smith v. Meegan, 122 Mass. 6 (1877). 

7K. L., c. 167, § 120. 
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property, the defendant, or a person in his behalf, may make 
written application! to any magistrate who is authorized to 
approve said bond in the county in which the property is 
situated, stating the names of the parties to the action, the 
name of the officer who made the attachment, a description 
of the property which he desires to release from attachment 
and the names and residences of the proposed sureties. The 
magistrate must forthwith cause written notice of the 
application and of the time and place for the hearing to be 
served upon the plaintiff, if he resides in the county ; other- 
wise, upon the officer who made the attachment. ‘The notice 
must be served twenty-four hours at least, before the time 
appointed therein for a hearing and as much earlier as the 
magistrate may order. At the time and place appointed, 
after hearing the parties, the magistrate must appoint three 
disinterested persons to examine and appraise the property 
described in the application, who, after being sworn, must 
appraise the property at its fair market value and make return 
of their doings in writing to the magistrate at a time and 
place fixed by him to which the hearing must be adjourned. 
At such adjourned hearing the defendant may give bond to 
the plaintiff, with sureties, approved by the magistrate as 
above.2. The magistrate may adjourn such hearing from time 
to time. His fees are one dollar for each citation and two 
dollars for each hearing and each adjournment thereof. The 
fees of the appraisers are determined by the magistrate. The 
applicant pays all fees ; but if final judgment is in his favor, 
they are taxed as a part of his costs. The magistrate’s certificate 
of the amount is filed before said fees are allowed as a part 
of the taxable costs.2 Such bond must be filed by the 
defendant with the clerk of the court to which the writ is 
returnable, or in which the action is pending, within ten days 


1 The application need not be signed by the applicant. Commonwealth 
v. Costello, 120 Mass. 358 (1876). 

2 RL, GrdGig) dele 

7K. L., c. 167, § 122. 
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after its approval, and the attachment is dissolved at the time 
of filing and not before the bond is so filed. The plaintiff 
may take such bonds from the files upon leaving on file a copy 
thereof attested by the clerk; and the plaintiff may tax the 
cost of such copy as part of his costs in an action on such 
bond.! 

Form of Bond. ‘The following is the ordinary form of 
a bond to dissolve an attachment :— 


Know all men by these presents that we, John Doe of Andover, 
in the county of Hssex, and commonwealth of Massachusetts, as 
principal, and Albert M. Door of Boxford and Robert Allen of 
Georgetown, both in said county of Hssex, as sureties, are holden 
and stand firmly bound unto Milton J. Holmes of Boston, in the 
county of Suffolk, and said commonwealth, in the sum of eight 
hundred dollars, to the payment of which to the said Milton J. 
Holmes or his executors, administrators, or assigns, we hereby 
jointly and severally bind ourselves, our heirs, executors, and 
administrators. 

The condition of this obligation is such that whereas the said 
Milton J. Holmes has caused the goods and estate of the said 
John Doe [in the hands and possession of Ann Hann} to the 
value of eight hundred dollars, to be attached on mesne process 
by virtue of a writ in favor of the said Milton J. Holmes against 
the said John Doe, bearing date the sixth day of May, A. D. 1902, 
and returnable to the Superior court for the county of Hssex, in 
said commonwealth, on the jirst Monday of June, A. D. 1902, and 
whereas the said John Doe desires to dissolve said attachment 
according to law,— 

Now, therefore, if the said John Doe shall, within thirty days 
after the final judgment in the aforesaid action, pay to the 
plaintiff therein named, the amount, if any, which e shall recover 
in such action, and if said sureties shall also within thirty days 
after the entry of any special judgment in said action, in 
accordance with chapter one hundred and seventy-seven of the 
Revised Laws of Massachusetts, pay to said plaintiff the sum, if 
any, for which such judgment shall be entered, then this obliga- 


1 R. L., c. 167, §§ 119, 121. 
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tion shall be void, otherwise it shall be and remain in full force 
and virtue. 
In witness whereof we hereunto set our hands and seals this 
tenth day of May, A. D. 1902. 
Signed and sealed in presence of John Doe, [SEAL | 
Samuel Long. Albert M. Door, [SEAL | 
Robert Allen, [SEAL] 


On the back of the bond is printed a waiver of notice of 
time and place of hearing relative to the sufficiency of the 
sureties :— 


Notice of the time and place of hearing relative to the sufficiency 
of the sureties on the within bond is hereby waived. 
Samson Strong, 
Attorney for plaintiff. 


There is, also, on the back of the bond a blank certificate 
of approval, as follows :— 


Essex, ss. May 10th, 1902. The within named sureties are 
approved by me. Samson Strong, 
Master in Chancery [or, Attorney for plaintiff |. 


The action must be sufficiently described in the bond.! 

The filing of such bond, without an order of court dissolves 
the attachment in stanto.? 

An omission to state, in the recital of a bond to dissolve an 
attachment, whose goods and estate are attached, will not 
defeat the creditor’s remedy on the bond, if the bond describes 
correctly the suit to which the bond applies.? 

A defendant whose individual property has been attached 
in an action against several defendants may dissolve such 
attachment, or any part thereof, in any of the modes above 
stated. Buta bond to dissolve such attachment must be so 


1 Central Mills v. Stewart, 183 Mass. 461 (1882). 
2 O'Hare v. Downing, 1380 Mass. 16 (1880). 
3 Hewes v. Cooper, 115 Mass. 42 (1874). 
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conditioned as to apply only to a judgment recovered against 
such defendant alone or jointly.! 

The execution of a bond to dissolve an attachment does not 
estop a surety to assert his own title to the property so attached 
against a subsequent attachment by the obligee.? 

Who may Execute Bond. <A bond which is required to be 
given by a party to a civil action or proceeding may be 
executed by any person other than the party to the action or 
proceeding, and may be approved in the same manner as if 
executed by such party, if it appears to the magistrate who 
approves it that there is good reason why it is not executed 
by him. See case of Central Mills v. Stewart. 

Responsibility of Sureties. The sureties are not released 
by the defendant’s death, although his estate is insolvent.4 
But, if after giving a bond, the defendant takes proceedings 
and obtains a discharge in insolvency, the plaintiff cannot 
have judgment with a stay of execution, so as to charge the 
sureties on the bond.® 

A discharge in bankruptcy discharges the principal and 
sureties, where the bond is conditioned to pay within thirty 
days from the date of judgment, and twenty-seven days after 
the judgment was recovered the principal filed a petition in 
bankruptcy, being finally discharged therein.® 

The reference of a case, after its entry in court, by agree- 
ment of parties and by a rule of court in common form, is not 
a discharge of the sureties on a bond of this kind. 

The sureties will be discharged ifa larger amount is 
subsequently claimed by an amended declaration. But they 
are not discharged by the plaintiff's being allowed to file, 


1 R,. L., c. 167, § 125; Eveleth v. Burnham, 108 Mass. 374 (1871); Walker 
v. Dresser, 110 Mass. 350 (1872): 
Rogers v. Bishop, 9 Gray 225 (1857). 
R. L., c. 167, § 128; Central Mills v. Stewart, 133 Mass. 461 (1882). 
Gass v. Smith, 6 Gray 112 (1866). 
Loring v. Eager, 3 Cush. 188 (1849). 
Fairbanks v. Lambert, 137 Mass. 373 (1884). 
Seavey v. Beckler, 1382 Mass. 203 (1882). 
Prince v. Clark, 127 Mass. 599 (1879). 
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without notice to him, an amended count, which does not 
change the cause of action, but merely states it more in detail 
than the original count,! etc.2 If, on a new count the record 
shows that a verdict could not have been rendered thereon, 
the surety will not be discharged.t See, also, the case of 
Townsend National Bank vy. Jones.® 

The amendment of one of two counts of a declaration 
inserted in the writ does not discharge a surety on such a 
bond from lability for the amount sued for in the count not 
affected by the amendment. 

An alteration in the return day of a trustee writ, made after 
service of the writ, by consent of all the parties to the suit, 
does not discharge the sureties on such a bond. 

If the property of two defendants is attached, and then 
released by a bond of the above form, the sureties are not 
discharged by discontinuing as to one defendant or failing to 
recover against one of them.® It is different when new parties 
are Summoned and judgment is obtained against those not 
mentioned in the bond.’ 

An amount paid as costs by a surety on such a bond is not 
a privileged debt. 

Late entry, with defendant’s consent, does not discharge 
sureties.? The liability ceases upon the vacation of the 
judgment by petition for review. 

Suit on Bond. An action may be brought on the bond at 


1 Cutler v. Richardson, 125 Mass. 72 (1878). 

2 Kellogg v. Kimball, 142 Mass. 124 (1886); Doran v. Cohen, 147 Mass, 342 
(1888); Dalton v. Barnard, 150 Mass. 473 (1890). 

8 Townsend National Bank v. Jones, 151 Mass. 454 (1890). 

4 Warren v. Lord, 131 Mass. 560 (1881). 

5 Simeon v. Cramm, 121 Mass. 4938 (1877). 

6 Leonard v. Speidel, 104 Mass. 356 (1870); Campbell v. Brown, 121 Mass. 
516 (1877); Poole v. Dyer, 123 Mass. 363 (1877). 

7 Tucker v. White, 5 Allen 322 (1862); Richards v. Storer, 114 Mass. 101 
(1878). 

8 Hussey v. Crawford, 152 Mass. 596 (1891). 

9 Lee v. James, 150 Mass. 475 (1890). 

10 Dresser v. Cutter, 161 Mass. 301 (1892). 
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any time after the expiration of thirty days after judgment, 
and no previous demand need be made nor execution taken 
out.! 

Defences to Action on Bond. In an action upon a bond 
given to dissolve an attachment, the validity of the judg- 
ment in the original action cannot be impeached; but it can 
be shown, under a joint answer consisting of a general denial 
only, that no final judgment has been rendered that is still in 
force.? 

It is no defence to such a bond that, within thirty days 
after judgment in the original action, the principal took the 
benefit of the insolvent laws.® 

A judgment creditor, who has sued such a bond taken 
from the debtor, with sureties, in the usual form, does not 
lose his right to enforce the bond, if, pending the suit, he 
arrests the debtor on execution. And if the debtor, for 
relief from the arrest, enters into a recognizance with a 
surety, and is defaulted thereon, the creditor may have his 
remedies both on the bond and the recognizance, to the ex- 
tent of obtaining the amount of his judgment with interest 
and costs.® 

An action on such a bond given to'several obligees, some 
-of whom have since died, is properly brought by the sur- 
vivors.® 

It is no objection to the enforcement of a bond given to 
dissolve an attachment and conditioned for the payment, 
within thirty days thereafter, of the final judgment recov- 
ered in the action, that the judgment was entered as of a 
previous date.’ 

Bond to Escape Sale. If personal property has been at- 


Campbell v. Brown, 121 Mass. 516 (1877). 

Fogel v. Dussault, 141 Mass. 154 (886). 

New England Steam & Gas Pipe Co. v. Parker, 10 Gray 333 (1858). 
Murray v. Shearer, 7 Cush, 838 (1851). 

Moore v. Loring, 106 Mass. 455 (1871). 

Donnell vy. Manson, 109 Mass. 576 (1872). 

Russia Cement Co. vy. Le Page Co., 174 Mass. 349 (1899). 
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tached, and, under the provisions of R. L., c. 167, $$ 86-91, 
arrangements have been made for its sale, it must, if the 
debtor requires it, be delivered to him upon his depositing 
with the attaching officer the appraised value thereof in 
money, or upon giving bond to the officer in a sufficient sum, 
with two sufficient sureties, conditioned to pay to him the 
appraised value of the property or to satisfy all such judg- 
ments as may be recovered in the action in which the prop- 
erty was attached, if demanded within the time during which , 
the property would have been held by the respective attach- 
ments or within thirty days after the time when the credit- 
ors, respectively, would have been entitled to demand pay- 
ment out of the proceeds of the property if it had been 
sold! The officer who takes such bond must return it with 
the writ on which the first attachment is made in like man- 
ner as bail bonds are returned,2 with a certificate of his do- 
ings therein; and if the bond is forfeited, any of the attach- 
ing creditors may bring an action of contract thereon in the 
name of the officer.? 

The writ in an action on such bond must, in addition to 
the usual indorsement, have the names of the creditors by 
whom the action is brought indorsed upon it; and if judg- 
ment is rendered for the defendants, executions for the costs - 
must be issued against all the creditors whose names are so 
indorsed.4 The amount recovered in such action is distrib- 
uted as the proceeds of the sale would have been, under the 
provisions of R. L., c. 167, §§ 91-96.° 

Writ of Entry. If an attachment of real property is made 
under the provisions of R. L., c. 167, $$ 63 and 64, the person 
in whose name the record title of the property attached 
stands, or a person in his behalf, may, before final judgment, 
dissolve the attachment by giving bond to the plaintiff, with 


1R. L., c. 167, § 88. 
2 See page 231. 
3 KR. L., c. 167, § 89. 
4R. L., c. 167, § 90. 
5 See page 341. 
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sufficient sureties, conditioned to pay to him, if he estab- 
lishes his title to the land in a writ of entry against the 
person having the record title thereto at the time of the at- 
tachment, the ascertained value of the land, or so much 
thereof as will satisfy the amount, if any, which the plaintiff 
recovers upon final judgment, or upon a special judgment 
under the provisions of R. L., c. 177, in the action in which 
such attachment was made. All proceedings required in the 
above two paragraphs apply to the dissolution of an attachment 
under the provisions of this paragraph. In the trial of such 
writ of entry, the record of the attachment and of final or 
special judgment, as the case may be, in the action in which 
the attachment was made is conclusive evidence of a mo- 
mentary seisin of the land in the plaintiff to enable him to 
maintain an action therefor upon his own seisin ; but no such 
writ of entry can be brought after the expiration of one 
year from the date of such final or special judgment. If the 
demandant recovers judgment on such writ of. entry, he 
cannot have an execution for possession, but may have an 
execution for costs.! 

Bond by one Joint Owner of Chattels attached in an 
Action against another Joint Owner. Where an interest 
is so attached, one of the joint owners, other than partners, 
may have possession of the property by giving bond, the 
property having been appraised as provided in R. L., c. 167, 
S$ 87-91, except that the joint owner requesting the posses- 
sion of the chattels must, and the defendant must not, ap- 
point one of the appraisers.? 

The property so appraised must be delivered to the part 
owner at whose request it was appraised, upon his giving 
bond to the attaching officer in a sufficient sum, with two 
sufficient sureties, conditioned to restore such property in 
like good order or to pay to the officer the appraised value 
of the defendant’s share or interest therein, or to satisfy all 


+ 
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such judgments as may be recovered in the action in which 
it is attached, if demanded within the time during which the 
property would have been held by the respective attach- 
ments.! The officer who takes such bond must return it with 
the writ on which the first attachment is made in like man- 
ner as bail bonds are returned,” with a certificate of his 
doings therein ; and if the bond is forfeited, any of the at- 
taching creditors may bring an action of contract thereon in 
the name of the officer.1. Upon the approval and filing of the 
bond the attachment is dissolved without any order of court.’ 

The officer is entitled to the possession of the property 
to the exclusion of all the owners, unless the above mentioned 
bond is given ;* and he may sell the debtor’s undivided 
interest.° 

This provision does not apply to partnership property. 

A bond of this kind is superseded and ceases to be valid 
if the defendant part-owner gives the bond mentioned on 
page 327." 


SALE OF PERSONAL PROPERTY ATTACHED. 


Personal property which has been attached on one or more 
writs may, if the debtor and all the attaching creditors con- 
sent in writing to the sale, subject to the provisions of R. L., 
c. 167, $§ 69-78, be sold by the attaching officer in the man- 
ner provided by law for selling like property on execution; 
and the proceeds of the sale, after deducting the necessary 
charges, must be held by the officer subject to the attach- 
ments and be disposed of as the property would have been 
held and disposed of had it remained unsold.® 


LeRei kano, 104,55 08. 

2 See page 231. 

3 O’ Hare v. Downing, 180 Mass. 16 (1880). 

4 Reed v. Howard, 2 Met. 36 (1840). 

5 Hayden v. Binney, 7 Gray 416 (1856). 

6 Breck v. Blair, 129 Mass. 127 (1880). 

7 Dearborn v. Richardson, 108 Mass, 565 (1871). 
®§ R. L., c. 167, § 82. 


SERVICE OF THE WRIT. 359 
The following is a form of application for such a sale :— 


COMMONWEALTH OF MASSACHUSETTS. 


t 


MIDDLESEX, ss. Cambridge, June 10, 1901. 
To Amos Todd, one of the Deputy Sheriffs of said County: 

Whereas, on the second day of June, A.D. 1901, you attached 
certain personal property on a writ in favor of John Jones against 
William Hanson, returnable at the Superior Court for the county 
of Middlesex, on the first Monday of July, A. D. 1907, which 
property is liable to be greatly reduced in value by keeping, and 
cannot be kept without great and disproportionate expense : 
therefore, I [or, we] request that said property may be examined, 
appraised, and sold, pursuant tothe statute in that behalf pro- 
vided, and the proceeds held by you to respond to such judgment 
as may be recovered in said suit, or to be otherwise disposed of 


according to law. 
John Jones, Plaintiff. 
William Hanson, Defendant. 


Upon such application, the attaching officer must give no- 
tice to all the other parties or their attorneys, prepare a 
schedule of the goods and cause three disinterested persons! 
acquainted with the nature and value of such goods to be 
appointed and sworn before a magistrate or the attaching 
officer to a faithful performance of their duty as appraisers.2 
If the defendant is not within the commonwealth and has no 
attorney therein, the notice in writing must be left at his last 
and usual place of abode in the commonwealth, if he has 
any; otherwise, it must be delivered to, or left at the dwell- 
ing house or place of business of, the person who had _ pos- 
session of the property at the time of the attachment. An 
appraisal of all the articles at an entire amount instead of 
each article separately is a valid appraisal.* 

1 A brother of the creditor is not a disinterested person, and cannot 
be an appraiser. McGough v. Wellington, 6 Allen 505 (1863). 
* HR. L,, c. 167, § 84. 


8 R. L., c. 167, § 85. See Wheeler v. Raymond, 130 Mass, 247 (1881). 
4 Wheeler v. Raymond, 130 Mass. 247 (1881). 
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One appraiser must be appointed by the creditor or cred- 
itors in the several actions, one by the debtor or debtors, and 
one by the officer ;,and if the debtors or creditors respective- 
ly neglect to appoint such appraiser, or do not agree in the 
nomination, the officer must appoint one in their behalf.! The 
appraisers must examine the attached property, and, if in 
their opinion it, or a part thereof, is liable to perish or waste 
or to greatly decrease in value by keeping, or cannot be kept 
without great and disproportionate expense, they must ap- 
praise the value thereof and the property must thereupon 
be sold by the officer and the proceeds held and disposed of 
as provided in R. L., c. 167, § 82, unless the goods are taken 
by the debtor as provided in R. L., c. 167, § 88. 

If the price is not paid or the goods resold within ten 
days after such sale, no title passes from the officer, and the 
attachment continues.’ — 

The proceedings of the appraisers are conclusive upon the 
officer. If they certify that the case requires a sale, he is 
bound to sell, unless security be given. But if they certify 
that no sale is required, he cannot sell. If the attachment 
is dissolved by a bond given after a sale, the officer, in 
paying over the proceeds, may deduct the necessary charges 
of the sale; and even if the defendant subsequently prevails 
in the suit, he must lose the amount of such charges.® 

A deputy sheriff may, with the consent of all the parties, 
sell at private sale or on credit.. In such cases he acts as their 
agent, and the sheriff is not liable for any neglect or mis- 
feasance relative to the sale, but he is liable if, after final 
judgment, the deputy fails to pay over the proceeds to the 
rightful owner.® 

1 R.L., ¢. 167, § 86. 

2c lae te 10); 3:51. 

3 Davis v. Rhoades, 124 Mass, 291 (1878)... 

4 Crocker v. Baker, 18 Pick. 407 (1836). 

5 Pollard v. Baker, 101 Mass. 259 (1869). 
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New Hampshire Savings Bank v. Varnum, 1 Met, 34 (1840); Mansfield 
v. Sumner, 6 Met. 94 (1848). 
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A sale in any manner, except as authorized by law, makes 
the officer a trespasser ab initio.! 

If an attachment is dissolved after a sale, the proceeds 
go where the property would have gone, thatis, to the de- 
fendant or his representative ; or they may be held under 
subsequent attachments.” 

If judgment is rendered for the plaintiff, the money re- 
covered must be first applied, under the order of the court, 
to pay the reasonable expenses of prosecuting the action, so 
far as they are not reimbursed by the costs recovered of the 
defendant ; and the residue belongs to all the attaching cred- 
itors according to their respective rights.2 The court may, 
upon a hearing in equity, determine the rights of the several 
attaching creditors and award a separate execution for the 
amount due or payable to each, to be served and levied to his 
own use in the manner provided when a judgment is ren- 
dered on an administration bond; or it may award one exe- 
cution for the whole amount due on the bond and cause the 
money received to be distributed among the creditors accord- 
ing to their respective rights.t| No judgment or execution 
can be awarded for the use of a creditor without reserving 
as much as may be due upon any prior attachment, whether 
the creditor in such prior action is or is not one of those by 
whom the action is brought on the bond.® <A creditor who 
is entitled to the benefit of the bond, and who has not joined 
in bringing the action thereon may bring a writ of scire 
facias upon the judgment and recover the amount due to 
him upon the bond; or he may, upon motion at any time 
before final judgment, become a party to the action upon 
terms. No creditor whose cause of action on such bond 


1 McGough v. Wellington, 6 Allen 505 (1863). 

2 Wheelock v. Hastings, 4 Met. 504 (1842); Hdwards v. Sumner, 4 Cush. 
393 (1849); First Ward National Bank v. Thomas, 125 Mass, 278 (1878). 

eh, 4.,, c. 167, § 91. 

eh. G., c. 167, § 92. 

®*R, L., c. 167, § 93. 

© R. L., c. 167, § 04. 
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accrued more than one year before the commencement of the 
action can have judgment or execution in such action, and no 
creditor can sue out a writ of scire facias upon the judgment, 
unless within one year after his cause of action accrues.! If 
property which has been sold or appraised and delivered to 
the debtor in the manner above provided is attached by sey- 
eral creditors, any one of them may demand and receive 
satisfaction of his judgment, notwithstanding a prior attach- 
ment, if he is otherwise entitled to demand the money, and 
if a sufficient amount of the proceeds of the property, or of 
its appraised value, remains to satisfy all prior attachments.? 

If an attachment is made of animals or of goods which 
are liable to perish, waste, or greatly decrease in value by 
keeping, or which cannot be kept without great and dispro- 
portionate expense, and the parties do not consent to a sale 
thereof as before provided, the property so attached must, 
subject to the provisions of R. L., c. 167, §§ 73-82, upon 
the application of either of the parties interested to the at- 
taching officer, be examined, appraised and sold or otherwise 
disposed of in the manner described on page 338.? 

Giving credit at such sale will not invalidate it, but would 
probably make the officer lable for any loss.* 

The above statute does not authorize a sale under an at- 
tachment made in a suit to enforce a lien upon a vessel. 

Where several attaching creditors of the same property 
against the same debtor consent in writing to its sale by the 
officer, other creditors subsequently attach it by him, and 
forbid the payment of the proceeds of the sale to the 
original attaching creditors, but orally consent to the sale; 
they cannot be permitted, in suing the officer for not paying 
to them the proceeds of the sale, to set up that the sale was 


1 R. L., c..167, § 95. 

2 Reo. L,, 6: 167,.§ 96. 

3 R. L., ¢. 167, § 83; Crocker v. Baker, 18 Pick. 407 (1856). 
* Crocker v. Baker, 18 Pick. 407 (1836). 

5 Coburn v. Clark, 3 Allen 207 (1861). 
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made without the written consent of all the attaching cred- 
itors.1 

An agreement to pay over the proceeds of the sale of 
attached goods is binding though no demand is made by a 
subsequent attaching creditor within thirty days after the 
judgment.? 


FULL RETURN OF THE OFFICER. 


The officer serving the writ must make a full return thereon 
of all that he has done to the date of the actual return into 
court of the original writ.’ 

The full form is as follows :— 


EssEx, ss. Salem, Oct. 10, A. D. 1901. 

By virtue of this writ, I this day, at fifty minutes past seven 
o’clock 4. mM. attached a chip as the property of the within named 
Amos Trask [or, in case of attaching personal property, describe 
it in detail, and, if of bulky articles, state that they are bulky, 
and then give the date and fact of filing copy of writ, ete. ; or, if 
the attachment is of real estate, give the description of the same 
if it is of a particular lot, if not, give the form in general 
attachment ; if of a special attachment, of land standing in the 
name of another, describe the land and say, “the record title to 
which stands in the name of John Smith of Danvers, in said county 
of Hssex; or, if an arrest of the defendant instead of an attach- 
ment has been made state full particulars, date of arrest, etc., if 
bail or recognizance has been taken say so with full particulars, 
etc.]; and afterward on the twelfth day of October, A. D. 1907, 
I summoned Amos Trask, the defendant, within named, to appear 
and answer at court, as within directed, by giving him in hand 
for, by leaving at his last usual place of abode; or, etc., stating in 
case of absent defendant why no service was made; etc.] a 
summons to this writ. 


1 Kastman v. Eveleth, 4 Met. 187 (1842). 
2 White v. Bagley, 7 Pick. 288 (1828). 
3 The form for simple service is given on page 209. 
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Attachment, $0.50 





Copy, 1.00 
Travel to record, 50 
Travel to court, 00 
Paid register, .25 
Paid town clerk of Danvers, .25 
Service on defendant, 50 
Use of team, 4 miles, 1.50 
Paid keeper, 10,00 
Custody, 3.00 

$18.00 


Andrew Hame, 
Deputy Sheriff 
for, Constable of Danvers, duly qualified to serve civil process}. 
I certify that the expenses taxed in my return on this writ have been 
incurred, and that the same are reasonable. 
Andrew Hame, 
Sworn to. before me, 


Thomas Kammen. 
Justice of the Peace. 


I hereby certify that it was necessary to use a horse and carriage in 
the service of this writ, and that I actually used the same four miles. 
Andrew Hame, 
Deputy Sheriff. 


All returning officers are ministerial, and bound to set 
forth all acts done by them, that the court may judge of their 
sufficiency.! 

An officer may return his proceedings after giving up his 
oftice.” 

Where the law requires the return of an officer to be in 
writing, the whole of the return must be in writing and parol 
evidence will not be admitted to contradict or explain it.’ 

Evidence that the officer is only such in fact is not 
competent in an action based on a return.* 

The date attached to an officer’s return is not to be taken 


1 Perry v. Dover, 12 Pick. 211 (18381). 

2 Welsh v. Joy, 13 Pick. 477 (18383). 

8 Purrington v. Loring, 7 Mass. 388 (1811); Wilson v. Loring, 7 Mass. 
392 (1811); Wellington v. Gale, 13 Mass. 483 (1816). 

4 Fowler v. Bebee, 9 Mass. 231 (1812). 
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as evidence that the notice was given on the day of the date, 
where that would be inconsistent with the return itself.! 

Returns of sworn officers as to acts within their official 
duty are prima facie evidence in their favor in an action 
against them; but are not conclusive? But in an action 
against a sheriff for an escape suffered by his deputy, the 
return of a rescue upon the writ is not conclusive evidence 
in favor of the defendant.? 

An officer cannot, in an action against himself, either in 
pleading or by evidence, falsify his own return.4 And _ the 
same rule applies to the sheriff when sued for the misfeasance 
of his deputy. 

Amendment of Return.’ The court may, inits discretion, 
allow officers to amend their own returns so that they may 
conform to the truth. The application for leave to amend 
must be supported by the oflicer’s affidavit to the truth of 
the proposed amendment. The determination of the court 
is conclusive.” | 

False Return. If an officer has made a false return, the 
remedy is against him.§ 

Third persons are not bound by false returns.® 

An action for a false return may be brought by any one 
injured by such return, though he is not a party to the suit.!® 


1 Thayer v. Stearns, 1 Pick. 109 (1822). 

2 Bruce v. Holden, 21 Pick. 187 (1838); Pickard v. Howe, 12 Met. 198 
(1846); Barnard v. Graves, 13 Met. 85 (1847); Lothrop v. Ide, 15 Gray 93 
(1859); McGough v. Wellington, 6 Allen 505 (1863). 

8 Whithead v. Keyes, 3 Allen 495 (1862). 

4 Gardner vy. Hosmer, 6 Mass. 325 (1810); Weld v. Bartlett, 10 Mass. 470 
(1813); Simmons v. Bradford, 15 Mass. 82 (1818). 

5 Gardner v. Hosmer, 6 Mass. 325 (1810). 

6 See page 300. 

7 Johnson v. Day, 17 Pick. 106 (1885); Hammond v. Eaton, 15 Gray 186 
(1860). 

8 Slayton v. Chester, 4 Mass. 478 (1808); Pullen v. Haynes, 11 Gray 579 
(1858). 

% Bott v. Burnell, 9 Mass. 99 (1812). 

10 Brinley v. Allen, 3 Mass. 561 (1801); Whitaker v. Sumner, 7 Pick, 551 
(1829). 
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Thus, if an officer falsely return that he has made diligent 
search for a judgment debtor, and the bail be thereby charged, 
they will have no action against the officer.! 


1 Weld v. Bartlett, 10 Mass, 470 (1813). 
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CHAPTER X. 


RETURN AND ENTRY OF WRITS, APPEARANCE, ETC. 


THis chapter is devoted to the actual entry into the court 
with an action; and begins with the 


RETURN OF THE WRIT. 


It is the duty of the officer who has served the wnit to 
have the process in court on or before the day on which it is 
returnable, together with a full report or return of his doings 
by virtue of its authority, indorsed thereon; also, any bail 
bond or bond given to him in Leu of an attachment.! 

Many oflicers give the writ after service, in cases of simple 
‘service, to the attorney who brought the action, instead of 
returning it to court themselves; but the careful official, 
especially when an arrest or attachment has been made, will 
see for himself that the writ is duly deposited with the clerk 
of the court ;? for in order to justify his proceedings he must 
show the return of the process into court, or an agreement 
that he need not return it, either because of a settlement of 
the matter involved in the suit, or other reason;? and the 
case of Williams v. Babbitt* goes so far as to hold that the 


1 R. L., c. 167, §§ 89, 98; c. 169, § 6. 

2 Generally, the officer makes a personal return of the writ to the 
local court, and if a bond is returned with it he obtains from the clerk a 
receipt therefor. Writs are forwarded to other courts by mail, with a 
postal card, on the back of which is a receipt for the clerk to sign, and 
mailto him. The receipt is very simple, being sufficient in terms to 
identify the action. 

3 Russ v. Buttterfield, 6 Cush. 242 (1850); Paine v. Farr, 118 Mass. 74 
4{1875). 

4 Williams v. Babbitt, 14 Gray 141 (1859). 
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officer must have returned the writ to court, although it may 
not have been returnable before the suit against him was 
brought. 

If, after makmg an attachment, an officer fails to return 
the writ, and is sued successfully by the owner of the property, 
he cannot recover from the obligors in an indemnity bond 
given to him before making the service by the attaching 
creditor to secure him against liability by reason of the 
attachment.! 

If personal property which has been attached on a writ. is 
surrendered by the officer to the defendant therein, upon his 
request, and upon the substitution of an equivalent in money 
therefor, and the officer thereupon simply returns the attach-_ 
ment of the money, the defendant in the writ cannot maintain 
an action against the officer for the original attachment of the 
property, although the writ is not returned to court. 


ENTRY OF THE WRIT. 


Writs are entered by the plaintiff's attorney on the return 
day named in the writ.2 Upon such a request, and after the 
payment of the entry fee, the clerk notes in the docket the 
date of entry, the names of the parties and of the plaintiff's. 
attorney, and gives the case a number. 

The entry is made in the supreme judicial court and the 
superior court at any time in the return day during business. 
hours, in the inferior courts, except trial justices, before 
twelve o'clock noon, and in trial justice courts by the end of 
the hour stated in the writ. 

The rules of the superior court, of the municipal court of 
the city of Boston, and of police and district courts, provide 
that no action shall be entered until after the writ has been 


1 Wiggin v. Atkins, 136 Mass. 292 (1884). 

2 Taylor v. Knowlton, 10 Allen 137 (1865). 

3 In the supreme judicial court and superior court the return day is. 
the first Monday of each month; and in police and district courts every 
Saturday. 

* Blanchard v. Walker, 4 Cush. 455 (1849). 
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returned and placed on file, except the court shall otherwise 
order.} 

When a writ is lost, the court may allow the plaintiff to 
enter a copy of the writ and officer’s return, the same having 
been sworn to. 

When the return day is a legal holiday, the entry must be 
made as usual, unless a special order is passed extending the 
time.” 


Late Entry. 


Actions may be entered late by leave of court, by the consent 
of the defendant or for cause. Before such entry will be 
allowed the court will order notice in writing to be given to 
the defendant, and may impose terms. 

Unless the order has been fully complied with, the action 
will be stricken from the docket, unless the court orders 
further notice. The notice is proved by affidavit filed in 
court with a copy of the notice given. 

The superior court cannot extend the time for the entry 
of a writ returnable on the first Monday of a certain month, 
beyond the next succeeding regular return day.” 

Late entry generally discharges an attachment, but where a 
bond was given to dissolve the attachment, the writ was 
entered late, with the defendant’s consent, the rules of the 
court allowing it, and without objection on his part judgment 
was given against him, the judgment was held to be valid, 
and that the late entry did not discharge the surety. 


Entry Fee. 


The entry fee of an action in the supreme judicial court 
and superior court is three dollars, which must be paid by the 


1Common Law Rules of the superior court, IV.; Rules of the 
municipal court of the city of Boston, I.; and Rules of police and district 
courts, I. 

meas, C. 166, § 5. 

® Dudley v. Keith, 153 Mass. 104 (1891). 

4 Lee vy. James, 150 Mass. 475 (1890). 


% 
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plaintiff to the clerk of the courts ; but there is no fee when the 
commonwealth is the plaintiff, though if the plaintiff prevails 
it is taxed against the defendant.! In inferior courts the 
entry fee is one dollar.” 


Non-Entry. 


The action is discontinued zpso facto if the plaintiff fails 
to enter his writ; and if the defendant or a trustee duly 
presents a complaint he may have judgment for his costs.* 
In the complaint he simply describes the writ, annexes a copy 
or the original summons served on him, alleges the time 
and manner of service, and prays for judgment for costs.+ 

Where property has been attached, and the writ is inten- 
tionally not entered, bringing a new action and attaching the 
same and other property, does not make the plaintiff liable to 
an action.® 


APPEARANCE. 


Every defendant, who is duly served with process in actions 
at law in either the supreme judicial court or superior court, 
must either by himself or his attorney, enter an appearance 
in writing within ten days after the return day of the writ, 
or his default will be recorded ; although the court may in 
any case for good cause extend the time for entering an 
appearance.’ In police and district courts an appearance for 
the defendant must be entered before twelve o’clock, noon, 
on Tuesday following the return day. In the municipal 
courts of Boston an appearance for the defendant must be 
entered by nine o’clock on the morning of Wednesday 


1K Di; 0.204, § 6. 

2 KR. L., c. 204, §§ 2, 5. 

8 R, L., ce. 1738, § 11; Lombard v. Oliver, 5 Gray 8 (1855); Cardival v. 
Smith, 109 Mass. 158 (1872); Harding v. Downs, 110 Mass, 56 (1872); Dujffee 
v. Call, 123 Mass. 318 (1877). 

4 Harding v. Downs, 110 Mass. 56 (1872). 

5 Johnson v. Reed, 136 Mass, 421 (1884). 

6 R. L., c. 178, § 54. 
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following the return day. Appearances in actions before 
trial justices should be entered on or before the return hour 
named in the writ. The ten days mentioned above are 
reckoned by excluding the return day and counting 
Sundays. 

The law is the same when further service is made or notice 
is given under R. L., c. 170, § 6, the ten days being reckoned 
from the day the defendant is ordered to appear.! 

The form of an appearance is as follows :— 


HAMPSHIRE, SS, Superior Court, Oct. 6, 1907. 


John Howe v. Allen Luck. 
I appear for the defendant in the above entitled action. 
Joseph Jude. 


The appearance must be in writing; and an entry by the 
clerk of the court in the docket of the appearance of the 
attorney for a party by the counsel’s oral request is an 
“appearance in writing’”’ sufficient to satisfy the statute.” 

The entry of a general appearance has the effect of waiving 
all defects of service, and, in general, of jurisdiction.? This 
principle also applies to a voluntary appearance before a trial 
justice.* 


An appearance may be withdrawn at any time. 
If a writ is entered late, without the consent of the 
defendant, he may refuse to appear.° 


Seite eG.ts0), §- 7. 

2 Prince v. Gundaway, 157 Mass. 417 (1892). 

3 Murphy v. Merrill, 12 Cush. 284 (1853); Loomis v. Wadhams, 8 Gray 
557 (1857); Barry v. Page, 10 Gray 398 (1853); Briggs v. Humphrey, 1 Allen 
371 (1861); Lawrence v. Bassett, 5 Allen 140 (1862). In bastardy cases, the 
proceedings in the lower court are merely to compel the appearance of 
the defendant in the superior court, and where in that court a supple- 
mental complaint is filed, it is too late, after an appearance has been 
filed, to object to the jurisdiction of, or irregularity in, the lower court. 
Prince v. Gundaway, 157 Mass. 417 (1892). 

4 Cahoon v. Harlow, 7 Allen 151 (1863). 

5 Blanchard v. Walker, 4 Cush. 455 (1849). 
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Special Appearance. 


When the defendant desires to suggest to the court any 
matter, such as a defect in the process or service, which he 
considers ground for abating the suit as to him, for instance, 
where two persons of the same name live in the same town, 
- and service is made by mistake upon the wrong one, he may 
appear for that purpose specially. He must say in his 
appearance that he appears specially, and must designate why 
he appears. It does not have the effect of a general appear- 
ance in any particular.! . 

« A court, in order to render a valid judgment, must have 
jurisdiction of the subject-matter, and of the persons of the 
parties. . . . In order to acquire jurisdiction of the person, 
he must be served with process as required by law.... Hf 
the defendant would object to the irregularity or want of due 
service in this respect he may do so by plea in abatement 
where it is necessary to plead any matter of fact on which his 
objection is founded, or by motion to dismiss where the 
objection is apparent on the face of the proceedings, or the 
return of the officer; and in either case before pleading 
generally to the merits. And to enable him to do this, he 
may appear specially for the purpose of stating such objection 
without thereby waiving it.” 

If a writ is entered late without the consent of the 
defendant he may appear specially for the sole purpose of 
moving to dismiss the action.® 


DEFAULT. 


When four or more days have elapsed after a default. 
has been entered against the defendant in an action at law in 
the supreme judicial court or superior court, the plaintiff may 
have judgment entered as of course by the clerk without 


Ames v. Winsor, 19 Pick. 247 (1837). 
Chief-justice Shaw, in Brown v. Webber, 6 Cush. 560 (1850). 
Blanchard v. Walker, 4 Cush. 455 (1849). 


1 
9 
3 
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further order! In inferior courts, judgment upon a default 
may be entered at once, unless delay is required by the rules.! 

The law is the same when further service is made, or 
notice given, to defendants under R. L., c. 170, § 6, the time 
when they are ordered to appear being treated as identical 
with a return day.” 

For Not Appearing. At common law, no judgment could 
be rendered against a party without his appearance in court 
to answer to the suit, and if he failed to appear upon the first 
summons, further process was necessary to compel his 
attendance.? 

Now, under statute, if a defendant in an action at law in 
the supreme judicial court or superior court, being duly served 
with process, does not enter an appearance in writing within 
ten days from the return day of the writ, a default will be 
entered against him, but the court may in any case for good 
cause extend the time for entering an appearance. In police 
and district courts if the defendant does not appear before 
twelve o’clock, noon, of Tuesday following the return day of 
the writ his default will be recorded, and the charge alleged 
in the declaration against him taken to be true.t In an action 
brought before a trial justice a default of the defendant must 
be recorded if he does not appear during the hour named in 
the writ. 

So after notice given under R. L.,c. 170, § 6, the defendant 
does not appear within ten days after the day specified in such 
notice for his appearance, a default will be entered, and 
judgment thereon may be rendered against him. 

A motion for such a default is not necessary. 

Where an appearance has been entered for the defendant 
in an action, and subsequently withdrawn, there must be, 
probably, a motion to default. 


1 R. L., c. 178, § 54. 
wut, 1,,.0. 170, § 6. 
8 James v. Townsend, 104 Mass. 367 (1870). 
aetna, ©. 170, § 7. 
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When a default is thus entered, the allegations in the 
declaration are taken as true and judgmententered accordingly. 
If it is a matter where the damages or claim is unliquidated, 
as for injuries, etc., in an action of tort, a hearing, though it 
be ex parte, will be had to assess the damages, before judg- 
ment can be entered. 

For Want of Answer. If the defendant fails to duly file 
an answer, a default may be entered by order of the court, 
on the motion of the plaintiff. 

If the defendant in an action commenced ina police, district 
or municipal court, or before a trial justice, having been duly 
served with process, fails to answer thereto, his default must be 
recorded and judgment rendered for the plaintiff with costs.’ 

For not Expunging, Amending or Answering Interrogato- 
ries. If a defendant neglects or refuses to expunge, amend, 
or answer interrogatories, the court may order a default ;? but 
not for imperfections in answers which respond substantially 
to the interrogatories filed. The court may order further and 
fuller answers, even though the answers are insufficient or 
evasive, and upon the refusal or neglect of the defendant to 
make:them, he may then be defaulted.’ And not then if he has 
endeavored in good faith to do so, under a general order to 
make further answers; unless the court points out, in the 
order, the particulars in which the answer is insufficient, and 
an opportunity is given for their amendment.4 ‘The time for 
entering such default is exclusively within the discretion of 
the court.® 

Placing an action on the trial list is not a waiver of the 
right of the plaintiff to claim a default for failure to answer 
interrogatories.® 


Wid onl 8,654: 

2 BR. L., c. 173, § 66. 

3 Fels v. Raymond, 139 Mass. 98 (1885). 

4 Wetherbee v. Winchester, 128 Mass. 293 (1886). 

5 Townsend v. Gibbs, 11 Cush. 158 (1853); Stern v. Filene, 14 Allen 9 
(1867); Harding v. Noyes, 125 Mass. 572 (1878). 

6 Kennedy v. Gooding, 7 Gray 417 (1856). 
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For Failing to Enter an Appeal. If a defendant appellant 
from a decision of a police, district or municipal court or of 
a trial justice fails to duly enter the action in the superior 
court, he must, upon the complaint of the plaintiff, be there 
defaulted, and the judgment appealed from will be rendered 
against him.? 

For Failing to Enter a Removed Action. In case of the 
removal of an action originally brought before a trial jus- 
tice, if the party recognizing does not duly enter it in the 
superior court, he may be defaulted, on complaint of an ad- 

verse party, and such judgment may thereupon be rendered 
as law and justice requires.” 

For Absence from Trial. If the plaintiff inan action pend- 
ing in a police court puts it on the trial list and gives the 
required notice to the defendant, who fails to appear when 
the case is called, the plaintiff may, without further notice 
to the defendant, make a motion, generally without commit- 
ting it to writing, that the defendantbe called and defaulted. 
In the superior court such notice need not be given. Upon 
such motion the crier in the superior courts, at the request of 
the clerk, and the clerk in the inferior courts, will call the 
defendant to come into court and defend his suit. If no re- 
sponse be made he will be defaulted and judgment entered 
against him;? although a motion for continuance to await 
the result of insolvency proceedings is pending.* 

Upon Call of the Docket. ‘The superior court may, in its 
discretion, under a notice duly published that ‘cases which 
have been upon the docket for one year, without any action 
in the same, will be dismissed, unless good cause is shown to 
the contrary,” default the defendant.® 


1 R. L., c. 157, § 22. 

2 R. L., c. 161, § 21. 

2 Mitchell v. N. E. Marine Insurance Co., 6 Pick. 117 (1828); Silsbee v. 
Salem, 103 Mass. 144 (1869). 

4 Dalton-Ingersoll Co. v. Fiske, 175 Mass. 15 (1899). 

5 Willey v. Durgin, 118 Mass. 64 (1875). 
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Removal of Default. 


Courts, in their discretion, and upon such terms as they 
deem fit, may at any time before judgment is entered up 
take off a default.1 A judgment once entered can only be 
disturbed by appeal, writ of error, or writ of review. 

The terms that may be allowed to the adverse party to be 
paid or performed by the defendant may consist of a pre- 
scription of the kind of defence which the defaulted party 
may be permitted to make.? 

If a motion to remove a default is made after the day it 
is entered, it should be in writing, and due notice under the 
rules given to the adverse party. The motion must be sup- 
ported by an affidavit showing merits in the defence, with a 
statement of its nature, and proof to the satisfaction of the 
court that a defence is in good faith intended. 

The superior court has no power on a mere motion, after 
the term at which judgment is rendered upon a default with- 
out fraud, error, or mistake, and after the lapse of several 
more terms, to vacate the judgment, bring forward the action, 
amend the writ by increasing the ad damnum, and enter 
judgment against the defendant for a larger sum, whether 
notice is given to him or not.? 


NONSUIT. 


A nonsuit may be ordered by the court for several rea- 
sons; and is, in effect, a judgment for the defendant for his 
costs, but without prejudice to the plaintiff as to bringing a 
new action or to the trial of its merits. As far as the right 
to bring and maintain another action for the same cause, is 


1R. L., c. 178, § 54; Hx parte Sawtell, 6 Pick. 110 (1828); Rogers v. 
Ladd, 117 Mass. 834 (1875). 

2 Thompson v. Dickinson, 159 Mass. 210 (1898). 

3 Radclyffe v. Barton, 154 Mass. 157 (1891). 

4 Morgan v. Bliss, 2 Mass. 111 (1806); Bridge v. Sumner, 1 Pick. 871 
(1823); Ensign v. Bartholomew, 1 Met. 274 (1840); Clapp v. Thomas, 5 Al- 
len 158 (1862). 
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concerned, the plaintiff is left as he was before he brought 
the suit, except for the lapse of time. 

A motion for a nonsuit, which has been overruled, may be 
renewed at a subsequent sitting of the court.! 

An appeal lies from a judgment of nonsuit of a justice of 
the peace.” 

Wrong Venue. When it appears on a trial that a local | 
action has been brought in an erroneous venue, the court 
may of its own motion order a nonsuit to be entered, unless 
good cause is shown why the trial should be allowed to 
proceed.? 

For Failing to Furnish Declaration on Demand. If the 
plaintiff in an action fails to furnish to the defendant a copy 
_of the declaration, pursuant to the provisions of R. L., c. 
173, § 10, the action may at any time, upon motion of the 
defendant, be dismissed with costs.4 

Bill of Particulars. An insuflicient bill of particulars is 
a ground of nonsuit, unless the plaintiff amends.° 

After a Plea of Insolvency. If the defendant sets up his 
discharge in bankruptcy or insolvency, the plaintiff has a 
legal right to discontinue, without payment of costs, if he 
does not join issue upon such defence.® 

For not Expunging, Amending or Answering Interroga- 
tories. If a plaintiff neglects or refuses to expunge, amend, 
or answer interrogatories, the court may, in its discretion, en- 
ter a non-suit ;’ but not for imperfections in answers which 
respond substantially to the interrogatories filed. The court 
may order further and fuller answers to be made, even though 
the answers may be insufficient or evasive, and upon the re- 
fusal or neglect of the plaintiff to make them, he may then 


1 Stern v. Filene, 14 Allen 9 (1867). 

2 Ball v. Burke, 11 Cush. 80 (1853). 

’ R. L., c. 167, § 14. 

aeeer ey. 0,110, § 11, 

5 Babcock v. Thompson, 3 Pick. 446 (1826). 

Ph LL, c. 2038, § 2. 

7 R. L., c. 178, § 66; Harding v. Morrill, 136 Mass. 291 (1884). 
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be nonsuited.t. And not then if he has endeavored in good 
faith to do so, under a general order to make further answers, 
unless the court points out, in its order, the particulars in 
which the answer is insufficient, and an opportunity is given 
for its amendment.2 The time for entering such nonsuit is 
exclusively within the discretion of the court; and to the 
exercise of such discretion no exception hes.3 

At Request of Plaintiff. A plaintiff has the right to dis- 
continue his action or to become nonsuit at any time before 
trial, but after he has opened his case to the jury he cannot 
discontinue his action or become nonsuit, except by leave of 
the court in its discretion.* 

The superior court may allow a plaintiff to . become 
nonsuit even after a question of law has been reserved on 
report, or after an appeal, for the determination of the su- 
preme judicial court and before the matter has been disposed 
of in the upper court, and the latter court may allow a non- 
suit before the case is opened before it for argument.® 

An agreement for reference of an action and all demands 
is not a mere agreement in pais, but a vested right in the 
defendant to proceed, and the plaintiff cannot discontinue or 
become nonsuit without the consent of the defendant.® 

Absence from Trial. When a case is called for trial, and 
the defendant appears in court prepared to proceed, and the 
plaintiff is absent, the defendant may move that the plaintiff 


1 Amherst & Belchertown Railroad v. Watson, 8 Gray 529 (1857); Fels y. 
Raymond, 139 Mass. 98 (1885). 

2 Wetherbee v. Winchester, 128 Mass. 293 (1880). 

3 Townsend v. Gibbs, 11 Cush, 158 (1853); Shaw v. Boland, 15 Gray 571 
(1860); Stern v. Filene, 14 Allen 9 (1867); Harding v. Noyes, 125 Mass. 572 
(1878) 

4 Wilson v. Mower, 5 Mass. 407 (1809); Haskell v. Whitney, 12 Mass. 47 
(1815); Locke v. Wood, 16 Mass. 317 (1819); Means v. Welles, 12 Met. 356 
(1847); Shaw v. Boland, 15 Gray 571 (1860); Truro v. Atkins, 122 Mass. 
418 (1877); Burbank v. Woodward, 124 Mass. 356 (1878). See Loring v. 
Brackett, 3 Pick. 403 (1826); Derick v. Taylor, 171 Mass. 444 (1898). 

5 Lowell vy. Merrimack Manufacturing Co., 11 Gray 382 (1858); Truro v. 
Atkins, 122 Mass. 418 (1877). 

6 Haskell v. Whitney, 12 Mass. 47 (1815). 
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be “called.” If no response is made, he will be nonsuited 
accordingly, and without further notice. But, probably, if 
a plaintiff actually appears in court when called, an order 
to nonsuit him is “irregular,” unless he consents.1 

At Trial. A motion by a defendant for a nonsuit, on the 
plaintiff's evidence, is waived by the subsequent introduction 
of testimony on the part of the defendant.? 

Although a judge may direct or advise a nonsuit when the 
plaintiffs evidence is in, and not on evidence produced by 
the defendant,® if, in his opinion, the jury could not justly 
find a verdict for the plaintiff, it is in his discretion; and 
generally it is advisable to submit the evidence to the jury. 


’ 


If there is any legal and competent evidence to maintain the 
issue on the part of the plaintiff, however insufficient it may 
be for that purpose, in the opinion of the court, it is proper 
for the consideration of the jury,’ with suitable instructions 
in regard to the law. The refusal of the court to direct a 
nonsuit, therefore, is no ground of exception and cannot be 
excepted to.® If, in such a case, where there is any evidence, 
the court recommends a nonsuit, and a nonsuit takes place, 
the plaintiff may allege exceptions.® 

Exceptions. ‘The supreme judicial court has no power to 
enter a nonsuit when a verdict is set aside on exceptions.’ 


Removal of Nonsutt. 


A nonsuit may be removed before judgment is entered,® in 
the discretion of the court.’ 


1 Mitchell v. N. E. Marine Insurance Co., 6 Pick. 117 (1828); Silsbee v. 
Salem, 103 Mass. 144 (1869). 

2 McGregory v. Prescott, 5 Cush. 67 (1849). 

8 Rose v. Learned, 14 Mass. 154 (1817). 

4 Wilkinson v. Scott, 17 Mass. 249 (1821). 

5 Babcock v. Thompson, 3 Pick. 446 (1826); Wentworth v. Leonard, 4 
Cush. 414 (1849); Morgan v. Ide, 8 Cush. 420 (1851); Priest v. Wheeler, 
101 Mass. 479 (1869). 

-6 Wentworth v. Leonard, 4 Cush. 414 (1849); Priest v. Wheeler, 101 
Mass, 479 (1869). 

7 Griffin v. Rising, 2 Cush. 75 (1848). 

8 Noyes v. Manning, 159 Mass. 446 (1893). 

9 Talbot v. Clark, 8 Pick. 51 (1829). 
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The court will not set aside a nonsuit and grant a new 
trial when it appears that a verdict in favor of the plaintiff 
would be against the evidence produced at the trial, if it 
does not appear that other evidence exists.! 


1 Hoyt v. Gilman, 8 Mass. 336 (1811); Salem Bank v. Gloucester Bank, 
17 Mass. 1 (1820). 
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CHAPTER XI 


PLEADINGS, DEMURRERS, SET-OFF, AND AMENDMENTS. 


THE pleadings generally consist of the declaration and 
answer. In addition to these there may be pleas and answers 
in abatement, demurrers, declarations in set-off, ete. 

The allegations and denials of each party are so construed 
as to secure as far as possible substantial precision and cer- 
tainty, and to discourage vagueness and loose generalities. 
A substantive fact which is alleged with substantial precision 
and certainty and is not denied in clear and precise terms, is 
held to be admitted. No party is required to state evidence, 
or to disclose the means by which he intends to prove his case.! 
The general rule is that pleadings are to be construed most 
unfavorably to the party making them. 

The statute also provides that no writ, process, action, 
declaration or other proceeding in the courts or course of 
justice shall be abated, arrested, quashed or reversed for any 
circumstantial errors or mistakes if by it the person and case 
may be rightly understood by the court ; or for defect or want 
of form only.’ 

Either party may allege a fact or title alternatively, 
declaring his belief of one alternative or the other, and his 
ignorance whether it is the one or the other.* 

A general statute may be referred to in declarations or 
other pleadings by specifying the chapter containing the 


1K. L., c. 178, § 35. 
2 Hawes v. Ryder, 100 Mass. 216 (1868). 
* RR. L., c..1'738,.§ 46, 
#R. L., c. 173, § 34. 
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provision referred to, or by mentioning in general terms the 
subject of the statutes or by referring to it in such manner as 
indicates with sufficient certainty the statute intended.1 

If a corporation is a party to an action all precepts, answers, 
replications or other papers requiring the signature or oath of 
the party may be signed or sworn to in behalf of the corpo- 
ration by an officer or agent thereunto specially authorized.? 

If it is alleged that a party is an executor, administrator, 
guardian, trustee, assignee, conservator or receiver or is a 
corporation, such allegation is taken as admitted unless the 
party controverting it files in court, within the time allowed 
for the answer thereto, or within ten days after the filing of 
the paper which contains such allegation, a special demand 
for its proof.® 

A signature to a written instrument which is declared on 
or set forth as a cause of action, or as a ground of defence or 
set-off, shall be taken as admitted unless the party sought to 
be charged thereby files in court, within the same length of 
time after such instrument is pleaded as is allowed for an 
answer, a specific denial of the genuineness thereof and a 
demand that it shall be proved at the trial.4 


DECLARATION. 


At common law the writ contained the declaration, but 
now, by statute, in actions of contract and tort, unless an 
arrest of the defendant is made or a vessel is attached, the 
writ need not contain the declaration, nor any description of 
the cause of action in which it is intended to declare except 
the name of the division thereof.5 

The objection that a declaration was not inserted in a writ 
n a case where it ought to have been is to be taken by a 


1 P, S., c. 167, § 5. 
2R. 1. 6. 178, § 122. 
8 R. L., c. 173, § 123. 
4 R. L., c. 178, § 86. 
5 RB. L., c. 178, § 9. 
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motion to dismiss ;! when the action may be dismissed with 
costs. 

If there is an attachment of property, and the declaration 
and bill of particulars, when such bill is necessary, are not 
inserted in the writ, a copy thereof must be furnished to the 
defendant or his attorney within three days after demand 
thereof in writing upon the plaintiff or his attorney? If this 
statute is not comphed with the action may at any time, upon 
motion of the defendant, be dismissed with costs.! 

If, in actions of contract and tort brought in police, district 
or municipal courts or before trial justices the declaration is not 
inserted before the service of the writ, the defendant is upon 
motion entitled as of right to a continuance for at least seven 
days after the return day.® 

A declaration inserted in the writ cannot be amended by 
a new declaration filed on the return day without leave of 
court after notice to the defendant, though the declaration in 
the writ is insuffcient.* 

A defendant who has answered to the merits cannot after- 
ward object that no declaration was inserted in the writ, or 
duly filed, whether he knew it at the time of filing his answer 
or not, but must be deemed to have waived his right to treat 
the action as thereby discontinued.° 


Filing. 


The declaration must be filed with the clerk of the court 
on or before the time at which the writ is returnable ;° and if 
it is not then filed, the action may at any time, upon motion 


Is 0.113, § 11. 

ioc, 178, § 10. 

L., c. 178, § 9. 

Clark v. Ward, 7 Gray 409 (1856). 
Clark v. Montague, 1 Gray 446 (1854). 

6 R. L., c. 173, § 10. But if the defendant files an answer to the merits 
he thereby waives an omission of this kind, although he then supposed 
that the declaration had been duly filed. Clark v. Montague, 1 Gray 
446 (1854). 
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of the defendant, be dismissed with costs; but courts, exclud- 
ing trial justices,! may upon terms allow the plaintiff, at any 
time before the next regular return day, to enter his writ and 
to file his declaration.” | 


Form? 


The following is a form of the beginning and ending of a 
declaration :— 


EssEx, ss. SUPERIOR COURT, 
Otis A. Downes January 2. 1900 
V. Contract. 
John O. Thom 
Plaintiff's Declaration. 
And the plaintiff comes and says that, ete. 
By his attorney, 
Solomon Wise. 


If more than one count is inserted they should be written 
in separate paragraphs, numbering them at the beginning of 
each ; “ First count,” “Second count,’ and so on. If two 
counts are declared on for the same cause of action, write 
in a separate paragraph at the end of the second count, 
«The two counts being for one and the same cause of action.” 


1 Trial justices have no authority to allow a declaration to be filed 
after the entry of the writ. Keenan v. Knight, 9 Allen 257 (1864). 

PS SVD hepa aa Wis Base bs ? 

3 In real actions the demandant must declare on his own seisin within 
twenty years then last past, without specifying any particular day, and 
allege a disseisin by the tenant, but need not aver a taking of the 
profits. He must set forth the estate which he claims in the land, 
whether in fee simple, fee tail or for life, and if the latter, whether for 
his own life or for the life of another, but he is not required to set forth 
the original gift, devise or other conveyance or title by which he claims 
the estate. R. L., c. 179, § 2. 

Declarations in real actions which are founded on mortgage titles must 
allege the seisin to be ‘‘ in mortgage.’’ R. L., c. 178, § 7. See Warner 
v. Broo ks, 14 Gray 109 (1859). 

A reference of an action by rule of court is a waiver of all objections 
to the form of the declaration. Page v. Monks, 5 Gray 492 (1855). 
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Pleading should be plain, concise and full. Only the nec- 
essary allegations need be made. 

In pleading, the words, “ and thereupon,” in their ordinary 
meaning, mark the succession of events in time, and do not 
necessarily exclude the existence of other material facts than 
those previously recited.! 

The statutes provide that declarations in personal actions 
must conform to the following requirements :—* 

First, It must state to which division of actions specified 
in R. L., c. 178, § 1, the action belongs. | 

Second, It must state concisely and with substantial cer- 
tainty the substantive facts necessary to constitute the cause 
of action. 

Third, It need not aver a fact which is not required by law 
to be proved. 

Fourth, It need not contain more than one count for each 
cause of action; but any number of breaches may be as- 
signed in each count, and, if the nature of the case requires 
it, breaches may be assigned in the alternative. Two causes 
of action which arise on different contracts cannot be em- 
braced in one count, except in the count on an account 
annexed. 

Fifth, It may contain any number of counts for different 
causes of action which belong to the same division of actions. 

Sixth, Actions of contract and actions of tort cannot be 
joined; but if it is doubtful to which division a cause of 
action belongs, a count in contract may be joined with a 
count in tort, with an averment that both are for one and the 
same cause of action. 

Seventh, The common counts cannot be used unitedly, but 


? 


1 Dennehey v. Woodsum, 100 Mass. 195 (1868). 

Patel C115, 5.6. 

* Statements charging the opposing party with crime, and incorpo- 
rated into a declaration in an action to which they are not pertinent, 
are not privileged, and the attorney signing the declaration is liable 
therefor in an action by the party injured. McLaughlin v. Cowley, 127 
Mass. 316 (1879). 
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any one of them may be used if the natural import of its 
terms correctly describes the cause of action. 

Kighth, A count on an account annexed may be used in an 
action of contract if one or more items are claimed any of 
which would be correctly described by any one of the com- 
mon counts according to the natural import of its terms. 

Ninth, Interest accruing as damages for the detention of 
money or otherwise may be declared on, in addition to other 
forms of pleading authorized by law, by including in any 
count which is followed by an account annexed or bill of 
particulars, the words, ‘and interest,” and by stating in the 
account annexed or bill of particulars the time and amount 
for and upon which interest is claimed and the amount of 
interest so claimed. 

Tenth, Written instruments, except policies of insurance, 
must be declared on by setting out a copy or such part as is 
relied on, or the legal effect thereof, with proper averments 
to describe the cause of action. If the whole contract is not 
set out, a copy or the original, as the court may direct, must 
be filed upon motion of the defendant. If it is necessary, 
and the court so orders, the copy so filed must be part of the 
record as if oyer had been granted of a deed declared on ac- 
cording to the common law. No profert or excuse therefor 
need be inserted in a declaration. If the instrument relied 
on is lost or destroyed, or if it is not within the control of 
the party who relies on it, the substance thereof, as nearly 
as may be, and the reason why a copy is not given, must be 
stated. 

Eleventh, The condition of a bond or other conditional 
obligation, contract or grant which is declared on must be 
set forth. The breaches relied on must be assigned, and the 
performance of conditions precedent to the right of the 
plaintiff to maintain his action must be averred or his reason 
for the non-performance thereof stated. 

The above eleven sections will be treated in order, as fol- 
lows :— 
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First: Division of Actions. State simply whether the 
action is brought in contract, tort or replevin. If it is doubt- 
ful as to which of the first two classes the action belongs state 
here as in the writ, “ In contract or tort.” 

Actions of contract include those heretofore known as 
actions of assumpsit, covenant, and debt, except for penal- 
ties ; and actions of tort include those heretofore known as 
actions of trespass, trespass on the case, trover, and all ac- 
tions for penalties.! 

“Under our present system of pleading, an action of tort 
is sufficiently comprehensive to embrace all the cases in 
which a remedy was formerly afforded either by an action of 
trespass or an action of the case.’” 

Where a party has two alternative and inconsistent rights, 
he may choose which one he will exercise; and if a party 
supposes that he has two such rights, and attempts to exer- 
cise the one to which he is not entitled, he is not prevented 
from taking advantage of the other if he is entitled to it.? 

The remedy by an action of tort for conversion as the con- 
sequence of the breach of an agreement does not exclude the 
maintenance of an action of contract upon that agreement.! 

If the action is named in the writ as one of tort, and the 
declaration is entirely made up of counts in tort, amending 
the writ by adding the words “or contract” after the word 
“tort”? may be disregarded on a demurrer to the writ and 
declaration, as the amendment was unnecessary.°® 

Second: Necessary Averments. Neither party should set 
forth in his declaration or answer any matters but those upon 
which he intends to rely ; and if he does so, he may be required 
to pay to the opposite party the costs of witnesses occasioned 
thereby.® 

1 BR. L., ¢. 173, § 1. 

2 Justice Merrick, in Holly v. Boston Gas Light Co., 8 Gray 123 (1857). 
3 Snow v. Alley, 156 Mass. 198 (182). 

4 Brown v. Magorty, 156 Mass. 209 (1892). 


5 Bishop v. Weber, 189 Mass. 411 (1885). 
6 Common Law Rules of the superior court, X. 
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In a declaration the plaintiff is bound to describe a contract 
truly and according to its legal effect. It is not, however, 
always necessary or proper to set it out entirely, but only 
such portion as is material to the action, unless the parts 
omitted go to qualify the parts set out, and are, therefore, 
essential. A contract in the alternative must be so stated. 
A conditional contract must not be set forth as an absolute 
one, although the condition has been performed, unless the 
condition be merely a defeasance of the contract, in which 
case it is matter of defence, and may be omitted.! 

A waiver of a condition should be set out by the plaintiff 
if he relies upon it as an excuse for its non-performance.2 

A declaration setting forth a written agreement executed 
by the defendant only, must allege a consideration for the 
defendant’s promise, or that the conditions prescribed have 
been complied with by the plaintiff, although it is alleged 
that “the defendant had disabled himself from performing the 
contract, and had prevented the plaintiff from performing the 
same.” And it should be stated expressly that the defend- 
ant has not performed the contract.? 

A declaration on a written agreement in this form: “ Bor- 
rowed and received of A. B. two hundred and sixty dollars, 
which I promise to pay on demand, with interest,” sufficiently 
sets forth the consideration, as it is imported by the writing 
itself.4 

A declaration alleging that the plaintiff agreed to send and 
did send to the defendant certain goods, and that the defend- 
ant agreed to return or pay for the same, but did neither, 
should also allege within what time the return or payment was 
to have been made.°® 


1 Stanwood v. Scovel, 4 Pick. 422 (1827). See, also, under clause ten. 
2 Freeland v. Ritz, 154 Mass. 257 (1891). 
3 Murdock v. Caldwell, 8 Allen 309 (1864); Murdock v. Caldwell, 10 Allen 
299 (1865). 
4 Cochran v. Duty, 8 Allen 324 (1864). 
5 Read v. Smith, 1 Allen 519 (1861). 
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If an action is brought by the treasurer of the commonwealth 
in his own name and not in the name of the commonwealth 
as required by law, the declaration must contain an averment 
that the treasurer was authorized by law to begin the action 
in his own name.! 

In declaring upon a cause of action arising under a statute, 
every fact required by the statute to fix the liability must be 
specially stated.? 

Third: Unnecessary Averments. Declarations frequently 
contain unnecessary allegations; and it is better to err in 
verbosity than to fall short. 

A declaration need not set forth in detail the elements or 
grounds of the damages sought to be recovered. Under the 
general allegation of damage, the plaintiff may recover all 
that are the natural and necessary consequences of the cause 
of action.2 Special damages, however, must be set out, that 
is, those damages that do not necessarily flow from the acts 
alleged,‘ that the defendant may not be taken by surprise.® 
For instance, in an action of tort for obstructing a right of 
way, damages for the consequent diminution of rent cannot be 
recovered unless specially alleged in the declaration.® 

In an action of trespass averments that the defendant had 
no good reason to believe that the land was his own and that he 
was not lawfully authorized to do the acts, are unnecessary.’ 

In a declaration for breaking and entering a close no 
averment of time is necessary.® 

The declaration in an action against a person, who has 
received by instrument under seal certain property for the 


1 Oliver v. Colonial Gold Co., 11 Allen 288 (1865). 
2 Wright v. Boston & Maine Railroad, 129 Mass. 440 (1880). 
3 Prentiss v. Barnes, 6 Allen 410 (1863). 
4 Baldwin v. Western Railroad Co., 4 Gray 333 (1855). 
5 Warner v. Bacon, 8 Gray 897 (1857). 
6 Baldwin v. Western Railroad Co., 4 Gray 333 (1855); Adams v. Barry, 
10 Gray 361 (1858). 
7 Snelling v. Garfield, 114 Mass. 448 (1874). 
8 Knapp v. Slocomb, 9 Gray 73 (1857). 
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benefit of the assignor’s creditors, need not aver a promise on 
the part of the trustee to apply the property to the purposes 
of the assignment.! 

It is neither necessary nor proper to allege matter which 
would come more properly from the other side; that is, to 
anticipate the defendant’s answer and forestall his defence or 
reply. It is only when the matter is such that the affirmation 
or denial of it is essential to the prima facie right of the party 
pleading, that it must be affirmed or denied by him in the first 
instance. 

In an action to recover for intoxicating liquors sold, the 
declaration need not allege that the sale was authorized by 
law. 

An averment that the chose in action sued on is not barred 
by the statute of limitations is unnecessary. 

A declaration by or against a married woman is in just the 
same form as it would be if she was not under coverture. 
Neither husband nor separate property need be mentioned.® 

A declaration upon a contract which is required by the 
statute of frauds to be in writing, need not allege that it is in 
writing. The statute should be pleaded by the defendant if 
he intends to so defend. But a demurrer will lie if the con- 
tract is alleged to be oral.® 

In a declaration for the alleged conversion of goods illegally 
sold to the defendant by an insolvent, in a suit brought by 
the latter’s assignees in insolvency, it is unnecessary to set 
forth in full the facts on which they rely in support of the 
action.? 

An allegation in a declaration which is a conclusion of law 


1 Frost v. Gage, 1 Allen 262 (1861). 

2 Commonwealth v. Hart, 11 Cush. 187 (1853). 

3 Maher v. Dougherty, 8 Gray 487 (1857). 

4 Blackler v. Boott, 114 Mass. 24 (1878). 

5 Van Buren v. Swan, 4 Allen 380 (1862). 

6 Price v. Weaver, 13 Gray 272 (1859); Elliott v. Jenness, 111 Mass. 29 
(1872); Mullaly v. Holden, 123 Mass. 583 (1878). ' 

7 Tapley v. Forbes, 2 Allen 20 (1861). 
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from the facts stated, it is not traversable, is not admitted 
by a demurrer, and may be rejected as surplusage.! 

So, an averment, at the end of a special declaration, is 
contract, that the defendant owes the plaintiff the sum men- 
tioned, is a mere statement of conclusion of law from the 
facts stated, and not deemed to be admitted by demurrer.? 

In remedial actions founded on statutes, it is sufficient to 
make such averments as may be necessary to bring the case 
within the statute, without concluding contra forman statuti.® 

In an action under a statute giving double damages it is 
unnecessary for the plaintiff to allege that he is entitled to 
double damages.* 

In an action to recover for damage done by animals, if 
the plaintiff is entitled to recover without proof of a scienter, 
on the ground of negligence in the defendant, an averment 
of scienter is surplusage, and need not be proved. In actions 
of tort, allegations that are not essentially descriptive or 
inseparably connected with material allegations need not be 
proved.® 

Fourth: Several Breaches in One Count. More than one 
cause of action should not be set forth in one count. For in- 
stance, a count setting out a written contract and alleging that 
the plaintiff entered upon its performance, but the defendant 
neglected and refused to perform his part and prevented 
the plaintiff from performing his, concluding with an 
allegation like that contained in a count on an account 
annexed, is not good, as two causes are set out, one being 
the breach of a special contract and the other a quantum 


1 Jones v. Dow, 187 Mass. 119 (1884). 

2 Millard v. Baldwin, 3 Gray 484 (1854); Codding v. Mansfield, 7 Gray 
272 (1856); Hollis v. Richardson, 13 Gray 592 (1859). 

3 Reed vy. Northfield, 13 Pick. 94 (1832); Read v. Chelmsford, 16 Pick. 
128 (1834); Worster v. Canal Bridge, 16 Pick. 541 (1834); Mitchell v. Clapp, 
12 Cush. 278 (1853). 

4 Clark v. Worthington, 12 Pick. 571 (1832); Worster v. Canal Bridge, 
16 Pick, 541 (1834). 

5 Lyons v. Merrick, 105 Mass. 71 (1870). 
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meruit for work done. So a cause of action for breaking and 
entering the plaintiff's close cannot be joined with a claim 
for malicious prosecution in one count.} 

The objection that a count contains two distinct causes of 
action must be specially taken by demurrer.? 

Such a declaration may be amended so as to set them forth 
in distinct counts, if the plaintiff intended to state and rely 
upon both, although it thereby becomes demurrable.? 

On the other hand a declaration may be good which sets 
out the cause of action in two or more counts. A dee 
laration, in an action for suborning witnesses to defame the 
character of the plaintiff, each count of which alleges a 
series of connected acts as parts of a scheme designed to 
defame the plaintiff, sets out but one cause of action.® 

Fifth : Joinder of Counts of the Same Class. Counts for dif- 
ferent causes of action of the same class may be joined. For 
example, counts for assault and battery and false imprison- 
ment may be joined with counts for the conversion of a horse 
and for slander.® 

Where the cause of action is described in one count as a 
contract made by the defendant and in another as a contract 
made by the defendant as guardian, as the judgment in either 
case must be against him personally, there is no inconsistency 
in the counts, and the description of the defendant as guardian 
may be rejected as surplusage.’ 

Election. When the counts are so inconsistent that they 
cannot be submitted to the jury together, the plaintiff should 
be compelled to elect which one he will proceed on.8 


} Allen v. Codman, 139 Mass. 136 (1885). 

2 Washington v. Eames, 6 Allen 417 (1863); Downs v. Hawley, 112 Mass. 
237 (18738). 

3 Daley, adm’r, v. Boston & Albany Railroad Co., 147 Mass. 101 (1888). 

4 Lovett v. Salem & South Danvers Railroad Co., 9 Allen 557 (1865). 

5 Rice v. Coolidge, 121 Mass. 393 (1876). 

6 Richmond v. Whittlesey, 2 Allen 230 (1861). 

7 Rollins vy. Marsh, 128 Mass. 116 (1880). 

8 Mullaly v. Austin, 97 Mass. 30 (1867); Clapp v. Campbell, 124 Mass. 50 


(1878). 
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If a declaration contains counts at common law and under 
a statute, the court, in its discretion, may require the plain- 
tiff to elect as to which he will go to the jury on.! 

Where there is nothing to submit to the jury under the 
second count of a declaration containing two counts stating 
different grounds of recovery, the plaintiff may be com- 
pelled, at the close of his evidence, to elect on which count 
he will rely.” 

A plaintiff is not injured by being required to elect on 
which count he will stand, after the evidence is in.® 

Sixth: Joinder of Counts of Different Classes. A count in 
contract may be joined with a count in tort when it is doubtful 
to which class the cause of action belongs, although it is enti- 
tled in the writ an action of contract. ‘The clause,” said 
Justice Gray, in Hulett v. Pixley,> “was enacted in order to 
enable a plaintiff by declaring in the alternative to avoid the 
danger of a variance between the allegation and proof in a 
doubtful matter of form.” For examples, a count in contract 
against a common carrier for non-delivery of goods may be 
joined with a count in tort for their mis-delivery ;° and a 
count in tort for deceit in the sale of stock may be joined 
with a count in contract to recover the price paid.? 

In an action called in the writ “an action of tort and an 
action of contract, both being for one and the same cause of 
action,” a declaration containing a single count in tort may 
be amended by adding a count in contract, with an averment 
that both counts are for one and the same cause of action.® 
The plaintiffs may, in the discretion of the court, be com- 


1 Brady v. Ludlow Manufacturing Co., 154 Mass. 468 (1891); Murray v. 
Knight, 156 Mass. 518 (1892). 

2 McLean v. Fiske Wharf & Warehouse Co., 158 Mass. 472 (1893). 

3 Conroy v. Clinton, 158 Mass. 318 (18938); McLean v. Fiske Wharf & 
Warehouse Co., 158 Mass. 472 (1898). 

t New Haven & Northampton Co. v. Campbell, 128 Mass. 104 (1880). 

5 Hulett v. Pixley, 97 Mass. 29 (1867). 

6 Mahon v. Blake, 125 Mass. 477 (1878). 

7 Teague v. Irwin, 134 Mass. 303 (1883). 

§ Cunningham v. Hall, 7 Gray 559 (1856). 
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pelled to elect upon which count they will proceed.! And if 
the counts are stated to be for the same cause of action, a 
judgment on default will not be reversed on writ of error if 
either is sufficient.? 


Where a declaration contains two counts in tort for deceit, — 


alleging false representations, and a count in contract alleging 
payment of money induced by such representations, and seek- 
ing to recover it as money had and received, the counts being 
alleged to be for the same cause of action, and at the trial 
the plaintiffs give notice that they do not claim under 
the tort counts the third count still sets forth a good cause 
of action.® 

If a count in tort for deceit is joined with a count in con- 
tract for the same cause of action, a defence to one count is 
necessarily a defence to the other.+ 

Election. If the plaintiff establishes a valid claim it ought 
not to be defeated by a technical distinction between actions 
of contract and actions of tort and so a motion to compel the 
plaintiff to elect upon which of two counts, one in contract 
and one in tort, he will proceed, is in the discretion of the 
court, and cannot be excepted to.°® 

And if a declaration contains counts in both contract and 
tort, and the plaintiff, by the court’s order, elects to proceed 
to trial on the tort counts, the court may refuse, in its dis- 
cretion, to strike out the contract counts.® 


Seventh : The Common Counts.’ The common counts, that. 


1 May v. Western Union Telegraph Co., 112 Mass. 90 (1873). 

2 Mullaly v. Holden, 123 Mass. 583 (1878). 

3 Pease v. Brown, 104 Mass. 291 (1870). 

* Morse v. Hutchins, 102 Mass. 439 (1869); Tangney v. Sullivan, 163 
Mass. 166 (1895). 

5 Carlton v. Pierce, 1 Allen 26 (1861); Sullivan v. Fitzgerald, 12 Allen 
482 (1866); Crafts v. Belden, 99 Mass. 535 (1868); Atwater v. Clancy, 107 
Mass. 369 (1871). 

6 Reeve v. Dennett, 145 Mass. 23 (1887). 

At common law it was the practice to print 4ll the ‘*‘ common counts ”’ 
in blank writs, and the plaintiff could maintain his action if his evidence 
sustained any of them. 
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is, for money had and received, money lent, goods sold, work, 
use and occupation, etc., cannot be used unitedly for the same 
cause of action. 

When a special contract has been performed, and nothing 
remains but a mere duty to pay money, then the amount due 
may be recovered under acommoncount. It is necessary to de- 
clare specially only when the agreement remains. unexecuted.! 

Bill of Particulars. If one of the common counts is used, 
the plaintiff must file a bill of particulars with his writ when 
itis entered. The items must be numbered consecutively, 
and the bill must be a part of the declaration and be answered 
as such.? | 

It is said that a bill of particulars “should give as much 
information as a special declaration, though without the 
form.”® 

A count for money had and received, referring to another 
count in which the particulars of the claim are set forth, is not 
subject to demurrer for the reason that no bill of particulars 
is filed with it.4 

The court may, in its discretion, order either party to file 
such statement as may be necessary to furnish reasonable 
knowledge of the nature and grounds of the action or defence.® 

By a rule of the superior court, when a bill of particulars 
is objected to as insufficient, and the court so decides, it 
will be stricken from the files, and if it was filed by the 
plaintiff he will thereupon become nonsuit,? or if filed by the 


1 Felton v. Dickinson, 10 Mass. 287 (1813); State Bank v. Hurd, 12 Mass. 
171 (1815); Baker v. Corey, 19 Pick. 496 (1837); Bates v. Curtis, 21 Pick. 247 
(1838); Quincy Canal v. Newcomb, 7 Met. 284 (1843); Hunneman v. Grafton, 
10 Met. 454 (1845); Tebbetts v. Pickering, 5 Cush. 838 (1849); Morse v. 
Potter, 4 Gray 292 (1855); Hall v. Wood, 9 Gray 61 (1857); Charman v. 
Henshaw, 15 Gray 293 (1860); Morse v. Sherman, 106 Mass. 430 (1871); 
Lovell vy. Earle, 127 Mass. 546 (1879). 

2 KR. L., c. 178, § 12; Dickinson v. Lane, 107 Mass. 548 (1871). 

8 Babcock v. Thompson, 3 Pick. 446 (1826). 

* Dorr v. McKinney, 9 Allen 359 (1864). 

5 Gardner v. Gardner, 2 Gray 484 (1854); Harrington v. Harrington, 107 
Mass. 329 (1871). 
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defendant, he will not be allowed to offer evidence in support 
of it, unless the court grant leave to amend. 

If no bill of particulars has been filed with a declaration 
on the common counts, the defendant’s proper course is to 
demur to the count, or move that the court order such bill to 
be filed. The want of a bill cannot be objected to after the 
trial has begun ;! nor in any subsequent stage of the case.? 
And after the trial of a case has begun, no exception can be 
taken to the refusal of the judge to order a count stricken 
out for want of a bill of particulars.! 

A declaration on the common counts, which has no bill of 
particulars filed with it, may be amended by filing such bill ;3 
and the bill itself is also amendable.’’ 

If a bill of particulars recite® for the “‘ use of store basement,” 
and the declaration states that the action is brought for use and 
occupation according to the bill of particulars, the declaration 
can be amended so as to read “for warehouse room furnished 
by the plaintiff for the storage of an engine, the property of 
the defendant,” according to the same bill, which need not be 
amended.°® 

An item of an account annexed, as follows: “Sept. 13, 
1869. To sixty-one days’ work on house, &c.,. $122,” is 
sufficient to authorize the admission of evidence to prove the 
plaintiff’s work on the grading about the house, the defendant 
not having moved for a more definite specification.® 

Eighth: Account Annexed. <A declaration uponan account 
annexed may be used if one or more of the items claimed 
would be correctly described by any one of the common counts. 

In an action on an account annexed for services rendered, 


1 Preston v. Neale, 12 Gray 222 (1858). 

2 Tebbetts v. Pickering, 5 Cush. 83 (1849). This was a case where the 
matter was first mentioned in a bill of exceptions before the supreme 
judicial court. 

3 Tarbell v. Dickinson, 3 Cush, 345 (1849); Burgess v. Bugbee, 100 Mass. 
152 (1868). 

* Babcock v. Thompson, 3 Pick. 446 (1826). 

5 Taylor v. Dexter Engine Co., 146 Mass. 6138 (1888). 

6 Hayes v. Wilson, 105 Mass. 21 (1870). 
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the plaintiff must prove the value of the services, and the 
defendant may, under a general denial, introduce evidence of 
the plaintiff's negligence and want of skill? 

Rent is recoverable under an account annexed which con- 
tains an item therefor.” 

Under a count on an account annexed, commissions, pay 
for the loan of furniture, work and labor in the care of a 
furnace, and repairing hose, cash paid out, and rent of rooms, 
under a contract, though in writing, but not under seal, which 
has been performed, may be recovered.? 

A declaration on an account annexed for the board of the 
defendant’s wife and child as well as of himself is good.* 

When under an account annexed a plaintiff seeks to recover 
for building a house according to a special contract and 
_ proves that he has substantially performed it, the measure of 
damages is the contract price, less what the house is worth 
to the defendant, by reason of any deviations.® 

A party can also recover under an account annexed for 
the value of labor and materials expended under a contract, 
which he has in good faith substantially performed, when the 
other party is benefited thereby.® 

But a special agreement that a less quantity than that 
prescribed by statute shall be delivered and accepted as a 
cord cannot be declared on in an account annexed.’ 

Nor for a lot of lumber of different kinds of wood, under 
a contract that it should be delivered and received as oak.® 


1 Caverly v. McOwen, 123 Mass. 574 (1878). 

2 Brown v. Magorty, 156 Mass. 209 (1892). 

3 Bowen v. Proprietors of the South Building, 137 Mass. 274 (1884). 

The price of grass or timber standing on the vendor’s land cannot, at 
common law, be declared for upon acommon count unless it has been 
cut or taken from the land. Stearns v. Washburn, 7 Gray 187 (1856); 
Richardson v. Crooker, 7 Gray 190 (1856). 

* Raymond vy. Eldridge, 111 Mass. 390 (18738). 

5 Powell v. Howard, 109 Mass. 192 (1872); Lowe v. Pimental, 115 Mass. 
44 (1874). 

6 Blood v. Wilson, 141 Mass. 25 (1886). 

7 Colton v. King, 2 Allen 317 (1861). 

8 Upton v. Winchester, 106 Mass. 330 (1871). 
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A declaration upon an account annexed can be amended 
by adding another count.! 

Credits. Where judgment is rendered for the balance of 
an account stated the defendant is bound by the amounts of 
the credits so given. The credits, however, are not conclusive 
as to the amount or value of the goods or services credited 
in the account, but will be taken as a payment pro tanto, and 
if credited at their full value will bar a cross action for the: 
amount.? 

Form. The following is the form of a count on an ac- 
count annexed :-— 


And the plaintiff says the defendant owes him fifty dollars, 
according to the account hereto annexed marked “ A.” 


Ninth: Interest. It seems that under the statute no 
demand need be alleged in order to recover interest as dam- 
ages. 

Tenth: Written Instruments.® Written instruments, 
except policies of insurance, must be declared on by setting 
out a copy or such part as is relied on, or its legal effect. 
If the whole contract is not set out a copy or the original 
must, at least, upon the motion of the defendant, be filed. 
This is, also, true in subsequent pleadings. 

A declaration need not set out the instrument declared on, 
nor a copy of it, nor give any reason why the same is not 
set forth, if it alleges the legal effect with proper averments.4 

Where a declaration in an action of contract did not in 
terms allege that the agreement therein set forth was in 
writing, but a copy of a written instrument was annexed, 
and the defendant in his answer denied “ that he ever signed 


* Mann v. Brewer, 7 Allen 202 (1863), 
2 Minor v. Walter, 17 Mass. 237 (1821); Briggs v. Richmond, 10 Pick. 391 
Cay) See Abbott v. Stevens, 117 Mass. 340 (1875). 
8 Any signature to a written instrument declared on is to be taken as 
admitted, unless a written denial of the same is duly filed. 
4 Higgins v. McDonnell, 16 Gray 386 (1860); Suffolk Bank v. Lowell 
Bank, 8 Allen 355 (1864). 
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a paper as alleged by the plaintiff, and if he did ever sign 
such a paper it was without consideration,” the defendant’s 
answer cures the defect, and puts in issue the written agree- 
ment set out by the copy annexed.! 

A promise in writing to pay a certain sum to “ A. or B.” 
is declared on as a written instrument, or given in evidence 
under the money counts.2. The following memorandum, 
“Due A. B., on account, $42.32. C.D.,” may be declared on 
by setting out a copy; and is admissible in evidence under a 
count for money had and received.® 

Several Lnabilities. All or any of the persons who are 
severally hable upon a contract in writing, including bills of 
exchange and promissory notes, may be joined in one action,* 
though no one of them is liable to the whole extent of the 
contract ;? and the expression in the declaration that “ they 
owe” the plaintiff the amount is not construed as alleging 
a joint liability. The declaration may contain one count 
only, describing the several contracts, if the same contract. 
was made by all; or different counts, describing the different 
contracts, if, as in the case of maker and indorser, the same 
contract was not made by all. The court must make such 
order for the separate trial of the issues as may be conven- 
ient, and enter several judgments according to the several 
contracts and issue one or more executions.’ 

A contract by two parties with a builder to pay a certain 
sum for a boat to be built for them, “each his half,’ may be 
sued upon in one action, and separate judgments rendered, 
the contract being several, and not joint.® 

One count only is necessary when a contract is made by 


1 Vinal v. Richardson, 13 Allen 521 (1866). 

2 Osgood v. Pearsons, 4 Gray 455 (1855). 

8 Lincoln v. Butler, 14 Gray 129 (1859). 

4 Leonard v. Robbins, 13 Allen 217 (1866). See Wallis v. Carpenter, 18 
Allen 19 (1866). 

5 Grocers’ Bank v. Kingman, 16 Gray 473 (1860). 

6 Foster v. Leach, 160 Mass. 418 (1894). 

Pads, 6,173, § 3 

8 Costigan v. Lunt, 104 Mass. 217 (1870). 
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one or more defendants severally; but when the contracts, 
though similar, are not the same, but are for distinct though 
equal sums, they must be stated in separate counts. 

When a contract is several as well as joint, it is sufficient. 
at both common law and the statutes to allege, in an action 
against one obligor, that the bond was executed by him, with- 
out mentioning the other obligors.2~ Upon such a contract 
the plaintiff may sue one or all of the obligors, but not an 
intermediate number.? And the personal representatives of 
deceased obligees should not be joined as plaintiffs. The. 
survivors are the proper parties to sue. 

In actions of contract for the recovery of money due for 
manual labor, two or more persons may join in one action 
against the same defendant, although such claims are not 
joint, if the claim of no one of such plaintiffs exceeds twen- 
ty dollars; and each plaintiff so joining may recover the 
amount which is found to be due to him solely. The claim 
of each plaintiff must be stated in a separate count, and the: 
court may make such order for the trial of the issues as may 
be most convenient, may enter separate judgments, issue one 
or more executions, and make such order relative to costs as 
the case requires.® 

These rules relate to parties severally liable by their own 
contract, and not to those whose liability, originally joint, 
has become several; nor do they affect the survivorship of 
actions or the remedies against the representatives of parties 
deceased.6 Accordingly, in an action upon a joint contract, 
where one of the defendants has died, the court has no- 
authority to issue a summons to the administrator of the 


1 Colt v. Learned, 118 Mass. 380 (1875). 

2 Tapley v. Goodsell, 122 Mass. 176 (1877). 

3 Zeonard v. Speidel, 104 Mass. 356 (1870). If this rule is broken, the- 
objection must be pleaded in abatement. 

* Donnell vy. Manson, 109 Mass. 576 (1872). 

OR inane) kag yee 

6 New Haven & Northampton Co. v. Hayden, 119 Mass. 361 (1876.) 
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deceased to appear and defend the action.1 But when two 
defendants who are severally liable are sued together, and 
one dies, his executor may be summoned in to defend the 
action.” 

An action cannot be brought by two plaintiffs jointly upon 
several claims, arising on different contracts. 

Judgment entered and execution issued against one of two 
joint and several makers of a note, pending exceptions taken 
by the other, do not bar a judgment against the one taking 
the exceptions, which were overruled.4 

Eleventh : Bonds and other Conditional Contracts. W hen- 
-ever the right of recovery depends upon a condition precedent, 
the declaration must set it out and aver its performance, or a 
waiver or other equivalent of performance. For instance, in 
an action against the indorser or drawer of a bill of exchange, 
the declaration must allege a demand of payment, within the 
proper time, on the drawee or acceptor, and due notice to the 
defendant of refusal of payment by the drawee. So, if actual 
notice is a condition of lability, such notice must be alleged.® 

The waiver of a condition in a contract does not make it 


1 Cochrane v. Cushing, 124 Mass. 219 (1878); Ricker v. Gerrish, 124 Mass. 
-367 (1878). 

2 Colt v. Learned, 133 Mass. 409 (1882). 

8 Ellison v. New Bedford Five Cents Savings Bank, 130 Mass. 48 (1880). 
In an action against two defendants, in which the real estate of each, 
was attached, the declaration contained two counts, one against the 
maker, and the other against the guarantor of a promissory note. The 
defendants answered jointly, and the guarantor gave a bond to dissolve 
‘the attachment in the ordinary form. Judgment was recovered against 
the maker, and, at another time, for a smaller amount, by agreement, 
against the guarantor. Separate executions were issued, and the exe- 
cution against the guarantor was paid. The guarantor and his sureties 
-are not liable upon the bond for the amount of the execution against 
the maker. Walker v. Dresser, 110 Mass, 350 (1872). 

4 Hawkes v. Phillips, 7 Gray 284 (1856). 

5 Colt v. Miller, 10 Cush. 49 (1852); Newton Rubber Works v. Graham, 
171 Mass. 352 (1898); Lampson Consolidated Store Service Co. v. Prudential 
Fire Insurance Co., 171 Mass. 483 (1898). The absence of an allegation of 
the performance of such a condition should be availed of by demurrer. 
“The declaration may be amended. 
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a new contract, and the proper manner is to declare upon the 
contract as originally made, alleging the waiver of the condi- 
tion.! 

A declaration which alleges that the plaintiffs “had per- 
formed and stood ready to perform each and all the matters 
and things which they by said contract were bound to do,” 
doesnot aver that the defendant waived a condition.? 

In actions on contracts, when damages are to be assessed 
by the court or the clerk, the plaintiff must file an account 
or statement in writing of the particulars of his demand, 
unless the same are sufficiently apparent from the declara- 
tion, or from the instrument declared on, or a bill of particu- 
lars filed.? 

Money Had and Received. The following is the form of 
a count for money had and received :— 


And the plaintiff says the defendant owes him one hundred 
dollars for money received by the defendant to the plaintiff’s 
use. 


If a person has money which, in equity, belongs to the 
plaintiff an action for money had and received to his use can 
be maintained, though there was no express promise to him, 
and no consideration moving from him. The law implies the 
promise.* 
~ An averment of the mode of its receipt through an agent 
is unnecessary.° 

Interest. If interest is sought to be recovered for money 
had and received, it must be declared for specially. 


1 Lampson & Goodnow Manufacturing Co. v. Russell, 112 Mass. 387 
(1873). 

2 Palmer v. Sawyer, 114 Mass. 1 (1878). 

3 Common Law Rules of the superior court, XXIV. 

4 Mellen v. Whipple, 1 Gray 317 (1854); Frost v. Gage, 1 Allen 262 (1861); 
Putnam v. Field, 103 Mass. 556 (1870). 

5 Woodbury v. Jones, 8 Gray 261 (1854); Willard v. Williams, 7 Gray 184 
(1856). 

6 See page 378. 
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Money Lent. ‘The following is the form of a count for 
money lent :— 


And the plaintiff says the defendant owes him one hundred 
dollars for money lent by the plaintiff to the defendant. 


In a declaration for money lent, an allegation of time is 
unnecessary.” ; ; 

Goods Sold. ‘The following is the form of a count for 
goods sold :— 


And the plaintiff says that the defendant owes him two hun- 
dred dollars for goods sold by the plaintiff to the defendant.® 


Work. ‘The following is the form of a count for work :— 


And the plaintiff says that the defendant owes him three 
hundred dollars for work done by the plaintiff for the defendant.* 


This form can be used whether there was an agreed price 
for the labor or not. 

Work and Materials. ‘The following is the form of a 
count for work and materials :— 


And the plaintiff says that the defendant owes him two thou- 
sand dollars for work done and materials found, by the plaintiff 
for the defendant.’ 


1 A count for money paid by the plaintiff to the use of the defendant 
must be proved by evidence of the actual payment of the money, or its 
equivalent. Whiting v. Aldrich, 117 Mass. 582 (1875). 

2 Baxter v. Paine, 16 Gray 273 (1860). 

3 See Wadsworth v. Gay, 118 Mass. 44 (1875). 

4 A declaration for work and labor, with a bill of particulars annexed, 
someitems of which bear date more than six years before the action 
was begun, may be maintained for the full amount, notwithstanding 
the statute of limitations, if all the work was performed under an entire 
contract. Halli v. Wood, 9 Gray 60 (1857). 

5 Where a workman agrees to lath and plaster a building for a certain 
sum, and when he has lathed it and put on the first coat of plaster, it is 
destroyed by fire, he can recover under this count. Lord v. Wheeler, 1 
Gray 282 (1854); Cleary v. Sohier, 120 Mass. 210 (1876); Ford v. Burchard, 
130 Mass. 424 (1881). 
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Board. The following is the form of a count for board :— 


And the plaintiff says that the defendant owes him sixty-seven 
dollars for board and lodging furnished by the plaintiff for the 
defendant. 


Freight. The following is the form ofa count for freight : 


And the plaintiff says that the defendant owes him twenty- 
one dollars for the carriage of certain goods by the plaintiff for 
the defendant. 


Warehouse Room. ‘The following is the form of a count 
for warehouse. room :— 


And the plaintiff says that the defendant owes him thirty dol- 
lars for warehouse room furnished by the plaintiff for the storage 
of certain goods of the defendant. 


Horse and Carriage Hire. The following is the form of a 
count for horse and carriage hire :— 


And the plaintiff says that the defendant owes him twenty 
dollars for the use of a certain horse and carriage hired of the 
plaintiff by the defendant. 


Use and Occupation,! The following is the form of a 
count for use and occupation of premises :— 


And the plaintiff says that the defendant owes him fifty dol- 
lars for the use and occupation of a certain tenement hired of 
the plaintiff by the defendant,’ according to the bill of particu- 
lars hereto annexed, marked “ A.’ 


1 Rent due upon a written lease cannot be recovered under this count. 
Warren v. Ferdinand, 9 Allen 357 (1864). 

2 To maintain an action for use and occupation the relation of land- 
lord and tenant must be shown, by a contract, express or implied. Cen- 
tral Mills Co. v. Hart, 124 Mass. 123 (1878). 

8 ** For warehouse room furnished by the plaintiff for the storage of 
an engine, the property of the defendant,’’ is a sufficient description of 
the use of the premises in the count. Taylorv. Dexter Engine Co., 146 
Mass. 613 (1888). 
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Insimul Computassent. The following is the form of a 
count for the balance of an account found on accounting to- 
gether :— 


And the plaintiff says that the defendant owes him two 
hundred fifty-two 57°, dollars for the balance found due to the 
plaintiff by the parties on accounting together.! 


Assault and Battery. The following is a form of a count 
for assault and battery :— 


And the plaintiff says that, on the twenty-eighth day of De- 
cember, A. D. 1901, the defendant [or, George Baily, the servant 
of the defendant. while acting within the scope of his employment 
as said servant |, who was at the time watching and guarding the 
defendant’s lumber-yard, and had charge thereof, unlawfully, 
without eause, and maliciously, made an assault upon him, and 
beat and bruised him, and so injured the plaintiff that he hath 
been put to great pain and suffering, hath lost much time and 
labor, and spent considerable sums of money to pay for medical 
advice and attendance, and is seriously injured thereby, all of 
which the said defendant [’s servant] did wrongfully and with- 
out cause in an unjustifiable attack upon the plaintiff, under an 
assumption that the plaintiff was trespassing upon the defen- 
dant’s land, and without notice to leave. To the damage of said 
plaintiff in the sum of one thousand dollars.” 


1 “ An account stated is an acknowledgment of the existing condition 
of liability between the parties. From it the law implies a promise to 
pay whatever balance is thus acknowledged to be due. It thereby be- 
comes a new and independent cause of action, so far as that a recovery 
may be had upon it without setting forth or proving the separate items. 
of liability from which the balance results.’’ Chace v. Trafford, 116 Mass. 
529 (1875). : 

The accounting together is a sufficient consideration; but the defend- 
ant may defend by pleading and proving that the whole claim is 
founded in an illegal transaction. Dunbar v. Johnson, 108 Mass. 519 
(1871). 

2 McCann vy. Tillinghast, 140 Mass. 3827 (1885). .Without specially 
alleging it, the plaintiff may prove, in aggravation of damages, that 
he became subject to fits as a result of the assault. Tyson Vv. Booth, 100 
Mass. 258 (1868). 


386 MASSACHUSETTS PRACTICE. 


The common count for trespass to the person is in the 
following form :— 


And the plaintiff | says the defendant made an assault upon 
him, and struck him on his head, and kept him imprisoned for 


the space of one day. 


Award. The following is the form of a count on an 


award :— 


And the plaintiff says the parties by their agreement in 
writing, a copy whereof is hereto annexed, referred the matters 
therein mentioned to arbitrators; and the arbitrators have made 
an award thereon in writing, a copy whereof is hereto annexed, 
marked “ A” [if necessary, add, And the plaintiff further says 
that he has performed the condition in said award that he was 
to do; and that the defendant has not performed the condition 
in said award that he was to do]; and the defendant owes the 
plaintiff the amount of said award. 


Bond. In an action upon a constable’s official bond it is 
immaterial that the declaration does not in terms describe 
him as holding the office of constable.} 

The following is the form of a count on a bond with con- 
dition to pay certain debts of the plaintiff, and to provide 
for his support, with several breaches assigned :— 


And the plaintiff says the defendant executed to him a bond, 
a copy whereof is hereto annexed ; 

And the plaintiff says he owed to one Onus Purse the sum of 
one hundred dollars on a promissory note given by the plaintiff 
to said Purse, dated Jan. 5, 1900, payable thirty days after date, 


which the defendant neglects to pay ; 
Also that he owed to one Robert Samuels one hundred 
dollars, according to the account hereto annexed, which the 


defendant neglects to pay ; 
Also that the defendant neglects to provide clothing for the 


plaintiff ; 


1 Dennie v. Smith, 129 Mass. 143 (1880). 
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And the plaintiff has requested the defendant to pay said 
debts, and provide for his support as mentioned in said bond.! 
And the defendant owes him the amount of said bond. 


Covenant in Deed. ‘The following is the common form of 
a count in a suit by the grantee of a common deed of war- 
ranty against his grantor for breaches of covenant contained 
therein :-— 


And the plaintiff says the defendant delivered to him a deed, 
a copy whereof is hereunto annexed ; 

And the defendant was not seised in fee of a part of the land 
described as follows, bounded on the north by Ipswich river, on 
the east by land of John Dane, on the south by land of Isaac 
Appleton, and on the west by the highway leading from Willow- 
dale, so called, to Hamilton, but the same was held adversely by 
one Long Miler; and the residue of said land was not free from 
incumbrances, but was subject to a mortgage to one Saul Tarsus 
to secure the payment of six hundred dollars ; 

And the defendant has not warranted and defended the prem- 
18es against the rightful claims of all persons, but one Patience 
Strauss had a right of dower therein, and has compelled the 
plaintiff to assign the same to her. 


The breach of covenant may be declared on by negativing 
the words of the covenant; and in the breach of the covenant 
of seisin there is no necessity for a special assignment. Cove- 
nants for quiet enjoyment, against incumbrances, and to war- 
rant and defend, must be specially assigned, however.? 

The allegation of a breach of the covenant against incum- 

-brances in that there existed, at the date of the deed, certain 
rights of way over the premises, need not accurately and fully 
describe the ways.’ 


1 This request need not be inserted unless it is necessary to prove it. 

2 Marston v. Hobbs, 2 Mass. 433 (1807); Bacon v. Lincoln, 4 Cush. 212 
(1849). 

8 Blake v. Everett, 1 Allen 248 (1861). 
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Deceit. The following are the two common forms of 
counts for deceit in the sale of personal property :—1 


And the plaintiff says the defendant sold to him ten bags of 
coffee, and to induce the plaintiff to buy the same the defendant 
falsely represented to him that said coffee was the property of 
the defendant ; and the plaintiff, believing that said representa- 
tion was true, was thereby induced to purchase, and did purchase, 
said coffee, and paid therefor to the defendant the sum of one 
hundred dollars; and said coffee was not the property of the 
defendant, which the defendant then knew, but was the property 
of one Abel Strong, who has taken the same from the plaintiff. 


And the plaintiff says the defendant sold him a horse, for 
which the plaintiff paid him one hundred dollars. And to induce 
the plaintiff to buy said horse the defendant falsely represented 
to the plaintiff that said horse was sound, so far as the defendant. 
knew; and the plaintiff, believing that said representation was 
true, was thereby induced to buy, and did buy, said horse; and 
said horse was not sound, but had a certain disease called glan- 
ders, which the defendant then knew. 


The following is the form of a count for false representa- 
tions of another’s credit :— 


And the plaintiff says the defendant, to induce the plaintiff to 
sell property on credit to one Sound Coin, falsely represented to 
the plaintiff in writing that said Sound Coin was a man possessed 
of a large property and able to pay his debts (a copy of which 
writing is hereto annexed, marked “ A’). And thereupon the 
plaintiff, believing said representation to be true, was induced to. 
sell, and did sell, to said Sound Coin, the goods mentioned in the 
account hereto annexed, and gave the said Sound Coin credit for 
the price of said goods, being fifty dollars, for the term of six 
months from the tenth day of March, A. D. 1899. And said 
Sound Coin was not a man of property, nor able to pay his debts, 


1 The precise manner in which the property was to be secured to the 
plaintiff is not so far material that the instrument by which the title 
was to pass need be set forth in the declaration. Packard v. Pratt, 115 
Mass. 405 (1874). 
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but was insolvent, which the defendant then knew. And the 
plaintiff has not been paid for said goods, and is unable to obtain 
payment therefor of said Sound Coin. 


Defamation. ‘The practice act has not changed the rule 
requiring, in declarations for slander, which is not actionable 
prima facie, allegations of circumstances which show that the 
words are actionable.! 

The words relied on as slanderous must be set forth 
substantially as they were spoken ; a mere statement of their 
meaning and effect being insufficient.” 

The following is the form of a count for slander :— 


And the plaintiff says that the defendant publicly, falsely 
and maliciously accused the plaintiff of the crime of perjury, by 
words spoken of the plaintiff substantially as follows: He has 
been to New Bedford, and sworn to a pack of damned lies. 


If the natural import of the words is not intelligible with- 
out further explanation, or reference to facts understood but 
not mentioned, or parts of the conversation not stated, in 
either of those cases, after setting forth the words, the dec- 
laration should contain a concise and clear statement of such 
things as are necessary to make the words relied on intelligi- 
ble to the court and jury in the same sense in which they 
were spoken. This rule is applicable to actions for written 
and printed, as well as oral, slander.’ 

The following is also a sufficient count for slander :— 


And the plaintiff says the defendant publicly, falsely, and 
maliciously charged the plaintiff with the crime of perjury, by 
words spoken of the plaintiff substantially as follows, viz. : 
“ Walter has been to New Bedford and sworn to a damned pack 
of lies;” “ Walter has been to New Bedford and sworn to a 
pack of damned lies.” And the plaintiff says that during a sitting 
of the supreme judicial court, holden at New Bedford, in the 


1 Tebbetts v. Goding, 9 Gray 254 (1857). 
2 Lee v. Kane, 6 Gray 495 (1856); May v. Wood, 172 Mass. 11 (1898). 
* See Chenery v. Goodrich, 98 Mass. 224 (1867). 
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month of May, A. D. 1899, he, the plaintiff, was summoned as a 
witness in the case of a libel for divorce, pending in said court 
between Patty Gagnon and James Gagnon; and that, in obedi- 
ence to said summons, he did attend said court at said term, and 
did in said case of libel for divorce testify as a witness, having 
been first sworn to testify in said matter to the truth, and being 
so under oath, as a witness as aforesaid, he did swear, and it is 
to this subject the defendant’s malicious declarations refer.* 


An inuendo is used to give a meaning to the words, by 
showing their connection with facts already formally set forth 
in the declaration, and is simply explanatory of them.? 

It is sometimes necessary to prove special damage in order 
to recover for slanderous words, as for an oral imputation of 
insanity to the plaintiff. In such cases it must appear 
from the allegations how the special damage was occasioned 
by the words.* 

The publication of the words by the defendant must be 
alleged, and if the allegation is general, it may be proved by 
any person who heard them. But limiting any essential alle- 
gation makes it descriptive, and it must then be proved as. 
alleged.° 

It must also be alleged that the slanderous words were 
spoken of the plaintiff.6 

If the words spoken were of a foreign language, the foreign 
words should be set out with their signification in English, 
alleging that they were understood by the hearers.’ 


1 Gardner v. Dyer, 5 Gray 22 (1855). For another sufficient form see 
Baldwin v. Soule, 6 Gray 321 (1856). 

* Brettun v. Anthony, 103 Mass. 37 (1869); York v. Johnson, 116 Mass. 
482 (1875); Adams v. Stone, 131 Mass. 433 (1881). 

3 Joannes v. Burt, 6 Allen 236 (1863). 

4 Cook v. Cook, 100 Mass. 194 (1868). 

®° Chapin v. White, 102 Mass. 189 (1869); Downs v. Hawley, 112 Mass. 
237 (1878); Perry v. Porter, 124 Mass. 388 (1878). 

6 Baldwin v. Hildreth, 14 Gray 221 (1859). 

7 It is necessary to prove the words in the language in which they 
were uttered, unless they were equally well understood by the hearers. 
in either that or the English language. 
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The following is the common form of a count for libel :— 


And the plaintiff says the defendant caused to be published in 
a newspaper, called the Hadman Daily Dispenser, published in 
Rowlbury, a false and malicious libel concerning the plaintiff, a 
copy whereof is hereto annexed, marked “‘ A” [if the bel is a 
picture, it may be described]. 


If the words impute a crime, an averment that the words 
were spoken maliciously is not an allegation of fact, but the 
statement of an inference of law, and therefore cannot be 
traversed.! 

Judgment. The following is a form of a count on a 
domestic judgment :—? 


And the plaintiff says that, by the consideration of the justices 
of the Superior Court, holden at Springfield, within and for the 
county of Hampshire, on the first Monday of May, A.D. 1891, to 
wit, on the second day of May, A. D. 1891, he recovered judg- 
ment against the defendant for the sum of one hundred and fifty 
dollars debt or damage, and forty dollars cost of suit; that there- 
after, to wit, on the tenth day of May, A.D. 1891, execution 
issued out of said court for said sums, amounting together to the 
sum of one hundred and ninety dollars, and said execution has 
never been satisfied either in full or in part, as is shown by the 
return thereon made, all of which duly appears of record in said 
Superior Court. And the plaintiff further says that said judg- 
ment has never been paid either in full or in part. Wherefore 
the defendant owes the plaintiff the sum of one hundred and 
ninety dollars and interest.® 


The following is a form of a count on a foreign judg- 
ment :-— 


1 Goodwin v. Daniels, T Allen 61 (1863). 

2 If a judgment has been obtained against a party imperfectly or 
erroneously named, a suit may be brought thereon. Root v. Fellowes, 6 
Cush. 29 (1850). 

3 An action may be maintained upona judgment, although an execu- 
tion issued thereon has not been returned. Linton v. Hurley, 114 Mass. 
76 (1873); Wilson v. Hatfield, 121 Mass. 551 (1877). 
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And the plaintiff says that, by the consideration of the justices 
of the superior court of the State of Maine, at a term holden at 
York, in said Main‘, on the first Monday of May, A. D. 1880, to 
wit, on the second day of said May, he recovered judgment 
against the defendant for the sum of three hundred dollars debt 
or damages, and thirty dollars costs of suit, as by a certified copy 
of the record of said superior court hereto annexed, marked 
“A,” duly appears. And the plaintiff says said judgment still 
remains of full force and effect, that it has never been reversed 
or vacated, and he has never obtained any satisfaction of 
the whole or any part thereof from the defendant, or from any 
one on behalf or account of the defendant. Wherefore the 
defendant owes the plaintiff the amount of said judgment and 
said costs with interest.' 


A declaration which alleges the recovery by the plaintiff 
against the defendant of a judgment for a certain sum as 
damages, and also a certain sum as costs, “ which judgment 
is in full force, and not impaired, annulled, or satisfied, 
whereby an action hath accrued to said plaintiff to have and 
recover of said defendant the balance due on said judgment 
and interest thereon,” is sufficient.” 

Lease. In an action for rent the indenture of lease, under 
seal, must be declared upon in conformity to the statute.® 

An averment that the defendant “elected to continue in 
the occupancy of the premises” described in a written lease, 
for an additional term, “upon the terms and provisions 
therein mentioned,” is a sufficient allegation that the lessee 
elected to hold for the additional term.* ; 

Rent due under a written lease cannot be recovered under 
a count for use and occupation ;? nor by calling it “ rent,” if 
it is not alleged as being due under a written instrument.® 


1 No demand need be alleged or proved in order to recover interest 
from the date of the judgment in the original action. Hopkins v. 
Shepard, 129 Mass. 600 (1880). 

2 O’ Neal v. Kittredge, 3 Allen 470 (1862). 

3 Burnham v. Roberts, 103 Mass. 379 (1869). 

* Kramer v. Cook, 7 Gray 550 (1856). 

* Warren v. Ferdinand, 9 Allen 357 (1864). 
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Malicious Prosecution. The following is a form of a 
count for malicious prosecution :— 


And the plaintiff says that the defendant, maliciously devising 
and intending to injure the plaintiff, did, at a term of the 
Superior Court, holden at Salem on the first Monday of August, 
A.D. 1900, falsely and maliciously, and without any reasonable 
or probable cause, procure the plaintiff to be complained against 
[or, indicted], for that the plaintiff did commit the crime of 
larceny, to wit: in the building of the defendant, of two bags 
of corn, of the value of one dollar ; and the defendant did falsely 
and maliciously, and without any probable cause, prosecute and 
aid in prosecuting the said complaint [or, indictment] against the 
plaintiff, until afterwards, on the first day of October, A.D. 1900, 
at the said superior court, the plaintiff was, by a jury of his 
country and by a judgment of said court, acquitted of the prem- 
ises charged against him by said complaint [or, indictment]; by 
reason of which false and malicious prosecution the plaintiff has 
been compelled to undergo great labor and trouble, and anguish 
of body and mind, and has suffered greatly in his credit, business 
and reputation, and has expended large sums of money in his 
defence. 


In an action for malicious prosecution, neither a copy of 
the whole nor any part of the process or judgment in the 
prosecution, nor its legal effect, need be set forth in the 
declaration.! 

Absence of probable cause for the charge must be distinctly 
averred.? 

Breach of Promise of Marriage. The following is the 
form of a count for breach of promise of marriage :— 


And the plaintiff says that she and the defendant mutually 
promised to marry each other. 

And she has always been ready to marry the defendant, but 
the defendant refuses to perform his promise. 


1 Bernard vy. Cafferty, 11.Gray 10 (1858). 
2 Dennehey v. Woodsum, 100 Mass. 195 (1868). 
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Negligence. The following is the form of a count for 
personal injuries occasioned to a passenger in an action 
against a railroad corporation on the ground of negligence :— 


And the plaintiff says the defendants are a corporation owning 
a railroad between Albany, in the State of New York, and 
Boston, in said commonwealth; that plaintiff was a passenger on 
said railroad, and, by reason of the insufficiency of an axle of 
the car in which he was riding, the plaintiff was hurt; that the 
defendants did not use due care in reference to said axle, but 
plaintiff did use due care. 


This form may be varied to adapt it to many cases, simply 
by changing the allegation as to the cause of the accident. 
It is not intended to restrict a party to the statement of one 
cause, if there were several concurrent causes; and if the 
plaintiff is in doubt which of several different causes occasioned 
the accident, he may, under R. L., c. 173, § 34, so declare. 

The following is a form of a declaration for personal 
injuries occasioned to an employee in an action against his. 
employer under the employer’s liability act :— 


And the plaintitf says that on or about the third day of 
November, A. D. 1899, he was in the employment of the defend- 
ant in his grist mill at Yanktown, in said county, and was then 
and there engaged at his employment, by order of said defendant,. 
in using an elevator of the defendant; that said elevator was a 
part of the ways, works and machinery of said defendant ; that 
said elevator was at said time and place in an unsafe and dan- 
gerous condition, and by reason thereof fell and greatly injured 
the plaintiff; that at said time and place the plaintiff was in the 
exercise of due care; that said elevator was suffered to be in 
said unsafe and dangerous condition by the negligence of the 
defendant, and that said defendant negligently and carelessly 
failed to remedy the same; and that due notice’ of the 


1**Puly gave notice of the time,’ etc., is sufficient. Steffe v. Old 
Colony Railroad Co., 156 Mass. 262 (1892). 
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time, place and cause of said injury was given to the 
defendant.' 


The following is the form of a count in an action against 
a town for personal injuries received on a highway :— 


And the plaintiff says there is in the town of Harwich, in said 
county of Sussex, a public highway leading from the First 
church to the post office in said town, which said defendants are 
bound to keep in repair; that the same was negligently suffered 
by defendants to be out of repair, whereby the plaintiff, travel- 
ling thereon and using due care, was hurt; and that due notice 
of the time, place, and cause of injury was given.’ 


A railroad company, having undertaken to carry assorted 
coal from one place to another on their road, for discharging 
the coal on bare ground so as to mix the different sorts and 
mingle soil with them, is liable to the consignee, who had no 
notice of the consignment, under a declaration alleging that 
they “negligently unloaded” the coal, “mixing the same 
with the soil and different kinds.’ 

Under a declaration in contract, which alleges the receipt 
by the defendants, as common carriers, of goods for transpor- 


1 The following is a form of notice which is required to be given to 
the employer within the sixty days, etc., by R. L., c. 106, § 75:— 


To John Smith of Lynn, in the county of Essex :— 

I [or, Amos Haven, in behalf of Thomas Crosson of said Lynn] hereby give 
you notice that while in your employ in your shoe factory, situated on 
Liberty street, in said Lynn, I fell down the back stairway in said building, 
at three o’clock on the afternoon of Thursday, January tenth, A.D. 1898, 
by reason of the decayed condition of the stairs in said stairway, and 
sustained thereby personal injuries, for which I [or, said Thomas Cros- 
son] claim [or, claims] damages against you. . 

| Thomas Crosson [or, Amos Haven]. 

Lynn, Jan. 12, 1898. 

2 In an action against a town, a notice to the town similar to that 
given to an employer, as in the preceding footnote, is required. The 
address should be the corporate name of the town or city. The notice 
is to be served on the selectmen of a town or the clerk of a city, within 
the thirty days, etc. 

3 Rice v. Boston & Worcester Railroad, 98 Mass. 212 (1867). 
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tation to the plaintiff, and the injury of the goods, “ through 
the fault of the defendants,” while in their care and custody, 
and before delivery to the plaintiff, the plaintiff may recover 
for an injury of the goods through their actual negligence.! 
Notes. The following is the form of a count in an action 
brought by the payee of a note against the maker :— 


And the plaintiff says the defendant made a promissory note 
payable to the plaintiff or order, a copy whereof [or, with the in- 
dorsements thereon] is hereto annexed. And the defendant 
owes the plaintiff the * amount of said note and interest thereon. 


If there is an indorsement of a payment on the note it 
should be set out with the copy annexed, and the declaration 
should read after the asterisk (*) “the balance due on said 
note and interest thereon.” If it is intended to rely upon 
the indorsements to bring the action without the statute of 
limitations more precision and accuracy is required, as the 
fact of such payments will not otherwise be deemed to be ad- 
mitted by the defendant. 

An action at law may be maintained on a lost promissory 
note whenever a sufficient bond of indemnity duly filed will 
afford complete protection to the defendant. The declaration 
should allege that the note is lost. 

A lost note will be presumed to be payable on demand, in 
the absence of evidence.® 

In an action upon a note payable on demand at a certain 
place, an allegation of the demand is not necessary, ordinarily.® 


1 Medfield School District v. Boston, Hartford & Erie Railroad, 102 Mass. 
552 (1869). 

2 Moore v. Royce, 10 Allen 556 (1865). 

3 Brown v. Wakefield, 1 Gray 450 (1854). 

* Fales v. Russell, 16 Pick. 315 (1835); Almy v. Reed, 10 Cush. 421 (1852); 
McGregory v. McGregory, 107 Mass. 548 (1871); Hinckley v. Union Pacific 
Railroad, 129 Mass. 52 (1880). 

5 Tucker v. Tucker, 119 Mass. 79 (1875). 

6 In case of a note payable on demand, proof of a demand, although 
averred in the declaration, need not be proved. Rich v. Jones, 9 Cush. 
329 (1852); Burnham v. Allen, 1 Gray 496 (1854). 
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The following is the form of a count on a note made payable 
to bearer :— 


And the plaintiff says the defendant made a promissory note, 
a copy of which is hereto annexed, payable to one George Ham, 
or bearer. And the plaintiff is the bearer of said note, and the 
defendant owes him the amount of said note and interest thereon. 


If payments are indorsed on the note, the declaration should 
be varied as follows: “* A copy whereof, with the indorsements 
thereon is hereto annexed, and the defendant owes the plaintiff 
the balance of said note and interest thereon.” 

If payments have been made which are not indorsed on the 
note, the allegations should be varied accordingly. 

In an action on an unnegotiable promissory note, in which 
it was alleged in the declaration that “ The defendant made a 
promissory note, a copy whereof is hereto annexed, payable to 
John Smith, and the plaintiff [ who isa stranger] is the owner 
of said note, and the defendant owes him the amount of said 
note,’ the declaration is insufficient to entitle the plaintiff to 
judgment on default, because it does not allege that the note 
had been assigned to the plaintiff, and that, upon notice 
thereof, the defendants had made an express promise to him 
to pay them.! 

A declaration, alleging that “the defendants made a 
promissory note, a copy whereof is hereto annexed, payable 
to one B., or order, and the same was duly indorsed and 
transferred to the plaintiff,” is supported by a copy which 
does not set out a revenue stamp, 2 memorandum of protest, 
nor an indorsement by the payee, the latter being sufficiently 
stated by the averment setting forth the legal effect of the 
indorsement of the note to the plaintiff.? 

A declaration alleging that “the defendant made three 
several promissory notes payable to his own order, which the 
defendant endorsed in blank” (copies being annexed), and 


1 Hollis v. Righardson, 13 Gray 392 (1859). 
2 Clary v. Thomas, 103 Mass. 44 (1869). 
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‘that “the defendant owes the plaintiff the amount of said 
notes,’ with interest, is insufficient on demurrer because 
it does not state any title or possession in the plaintiff. 

The following is the form of a count in an action brought 
by an indorsee against an indorser :-— 


And the plaintiff says that one John Smith made a promissory 
note, a copy of which with the indorsements thereon is hereto 
annexed, payable to said Wilbur Towne, or order; and said Wilbur 
Towne indorsed the same to the plaintiff; and payment of said 
note was duly demanded of said John Smith, who neglected to 
pay the same, and due notice of its non-payment was given to 
said Wilbur Towne ;? and said Wilbur Towne owes the plaintiff 
the amount of said note and interest thereon. 


When a note has been mutilated since its delivery, it should 
be declared on in the usual way.? If a note has been altered 
by consent of the parties it should be declared on as altered, 
without showing how it was originally written.* 

An accommodation indorser who has paid a note upon the 
maker’s failure to pay it may, in an action brought against 
him by the maker’s assignee in insolvency, plead the facts in 
set-off, instead of declaring upon the note or for money paid.® 

The declaration in an action against one who signed a 
promissory note as surety after its delivery, and had no share 
in the consideration for which the note was given, should 
disclose a consideration, either of benefit to the defendant or 
of detriment to the plaintiff. If the surety sign on the face 
of the note before its delivery, he is liable as a joint maker, 
and no special averment of consideration is necessary. 


1 Sistermans v. Field, 9 Gray 331 (1857). 

2 Waiver of demand and notice may be shown instead of proof of the 
fact. Harrison v. Bailey, 99 Mass. 620 (1868); Armstrong v. Chadwick, 127 
Mass. 156 (1879). 

3 Drum v. Drum, 188 Mass. 566 (1882). 

4 Hall v. Foster, 114 Mass. 18 (1873). 

5 Parker v. Sanborn, 7 Gray 191 (1856); R. L., c. 174, § 8. 

6 Stone v. White, 8 Gray 589 (1857). 
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Penalty. The following is the form of a count for the 
recovery of a penalty : 





And the plaintiffs say that they had an aqueduct, running 
through Main street, in the town of Unity, and said county of 
Freedom, and the defendant maliciously injured said aqueduct 
by cutting off one of the pipes thereof, whereby the defendant 
became lable to pay the plaintiffs treble the amount of the 
damage thereby sustained by the plaintiffs; and the amount of 
said damage was ten dollars. 


If double or treble damages are given by a statute, they 
need not be specially claimed in the declaration. The proper 
method is for the court to direct the jury to assess the dam- 
ages if they should find for the plaintiff; and the court 
should double or treble them. The court may permit the 
jury to do this.! 

The following is another form of a count for a penalty :— 


And the plaintiffs say that the twentieth day of October last 
was the day of their cattle show and exhibition ; and that by 
their officers they defined and fixed bounds of sufficient extent 
for the erection of cattle-pens and yards, and for convenient 
passage-ways to and about the same, within which bounds no 
persons were permitted to enter and pass unless in conformity 
with the regulations of said officers. Of all which the defendant 
had notice; and after said notice the defendant did enter and 
pass within said-bounds, contrary to said regulations, whereby 
he has forfeited to the plaintiffs a sum not exceeding five 
«lollars. 


Policy of Insurance. ‘The following is the common form 
of acount to recover on an insurance policy for the total 
loss of a ship :— 


And the plaintiff says the defendants made to him a policy of 
insurance, a copy of which is hereunto annexed, for the sum of 
ten thousand dollars, on the ship John, against the perils of the 


1 Snelling v. Garfield, 114 Mass. 448 (1874). 
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seas, and other perils therein mentioned, in the voyage from 
Boston to Cadiz in Spain, and at and from Cadiz to her port of 
discharge in the United States; and while proceeding on said 
voyage the ship was wrecked and totally lost by the perils of the 
seas; and the defendants had notice of said loss on the first day 
of May, A. D. 1899, and were bound to pay the amount of said 
loss to the plaintiff within sixty days after said notice; and the 
defendants owe the plaintiff therefor said sum of ten thousand 
dollars.* 


The following is the form of a count to recover for a partial 
loss and contribution to a general average :— 


And the plaintiff says the defendants made to him a policy 
of insurance, a copy of which is hereunto annexed, for the sum 
of ten thousand dollar s, onthe ship William Butler, against the 
perils of the seas, and other perils therein mentioned, in the 
voyage from Boston to Cadiz in Spain, and at and from Cadiz to 
her port of discharge in the United States; and while proceed- 
ing on said voyage the ship was wrecked and totally lost by the 
perils of the seas ; 

And in said policy the defendants agreed that, in case of 
any loss or misfortune to said ship, it should be lawful for the 
plaintiff and his agents to labor for, and in the defence and 
recovery of, said ship, and that the defendants would contribute 
to the charges thereof in proportion as the sum assured by them 
should be to the whole sum at risk ; 

And while proceeding on said voyage said ship was by the 
perils of the seas dismasted, and otherwise damaged in her hull, 
rigging, and appurtenances, and it was necessary, for the preser- 
vation of said ship and her cargo, to throw over a part of her 
cargo, and the same was thrown over for that purpose, and the 
plaintiff was obliged to expend the sum of two thousand dollars 
for repairing said ship at Cadiz, and the sum of five hundred 
dollars as a contribution for the loss occasioned by throwing over 
a part of said cargo; and the ship suffered much other damage 


1 Under this form of declaration a constructive total loss may be 
recovered. Snow vy. Union Mutual Marine Insurance Co., 119 Mass. 592 
(1876). 
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that was not repaired at Cadiz;—and the defendants had 
notice of said loss and charges on the first day of May, A. D. 
1899, and were bound by the terms of said policy to pay the 
same within sixty days after such notice, and the defendants owe 
the plaintiff therefor the sum of three thousand dollars. 


The following is the form of a count to recover for a total 
loss of a cargo by fire :— 


And the plaintiff says the defendants made to him a policy of 
insurance for the sum of ten thousand dollars, on the cargo of 
the brigantine William, against the perils of fire and other perils 
therein mentioned, at and from Boston, and in a voyage from 
thence to Hamburg, or any other port or ports in the north of 
Europe ; and while said brigantine was proceeding on said voyage 
the cargo was totally destroyed by fire; and the defendants had 
notice of said loss on the first day of May, A. D. 1899, and were 
bound by the terms of said policy to pay the plaintiff the 
amount of said loss ; and the defendants owe the plaintiff there- 
for the sum of ten thousand dollars. 


In declaring upon a policy of insurance it is not necessary 
to set out the conditions subsequent.! 

It is not necessary that the declaration in an action upon 
a policy of fire insurance in the standard form should allege 
that the assent of the defendant to the removal of the in- 
sured property was in writing.’ 

A declaration on a policy of life insurance need not allege 
facts which defeat a part of the plaintiff’s claim under special 
provisions of the policy.® 

Poisoned by Eating. A count sets forth a good cause of 
action which alleges that the plaintiff attended a certain ball, 
having a ticket therefor; that the defendant, who was a 
caterer, was employed to cater for all who might attend the 
ball, and to furnish, for all who might wish, good and whole. 
some food, for a certain sum to be paid therefor by each 


1 Forbes v. American Mutual Life Insurance Co., 15 Gray 249 (1860). 
2 Goodhue v. Llartford Fire Insurance Co., 175 Mass. 187 (1900). 
8 Pierce v. Charter Oak Insurance Co., 138 Mass. 151 (1884). 
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person who partook of the same; that the defendant under- 
took and agreed to cater and to furnish good and wholesome 
food at the ball to whomsoever wished and paid therefor; 
that the defendant was himself present at the ball and 
superintended the catering, and furnished the waiters who 
supplied the food eaten by each person; that the plaintiff, 
having a ticket therefor, bought of and paid for to the 
defendant, ate of the food furnished by the defendant, 
and given to the plaintiff by the defendant’s waiters, 
believing that the same was wholesome and good and 
safe to be eaten, and had been properly prepared by the 
defendant ; and that the food was not good and wholesome 
and properly prepared, but was improperly and negligently 
prepared, and was unwholesome, poisonous, dangerous, and 
unfit to be eaten, and, by reason thereof, the plaintiff was 
poisoned and injured.1 

Promise to pay Debt of Another. ‘The following is the 
common form of a count to recover on a promise of one 
person to pay the debt of another :— 


And the plaintiff says that one Endfield Farmer owed him the 
sum of one hundred dollars for hay, and the plaintiff was about 
to sue the said Endfield Farmer to recover the same : 

And in consideration that the plaintiff would forbear to sue 
said Endfield Farmer, the defendant made an agreement to pay 
the same to the plaintiff, a copy whereof is hereto annexed; and 
the plaintiff did forbear to sue said Endfield Farmer, and the 
defendant owes him said sum. 


Immoderate Riding. The following is the form of a count 
for immoderate driving :— 


And the plaintiff says the defendant hired of him a horse to 
ride from Boston to Cambridge, and from thence back to Boston, 
in a proper manner; and the defendant rode said horse so im- 
moderately that he became sick and lame, and was greatly 
injured in value. 


1 Bishop v. Weber, 139 Mass. 411 (1885). 


—— ——— 
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Sales. ‘The following is the form of a count to recover for 
breach of an agreement to convey real estate :— 


And the plaintiff says the defendant made an agreement with 
the plaintiff, in writing, a copy whereof is hereto annexed : 

And on the first day of June, A. D. 1900, the plaintiff tendered 
to the defendant one hundred dollars, and also a note for four 
hundred dollars payable on demand, and a mortgage of said land, 
to secure the payment of said note, and demanded of the 
defendant a conveyance of said land according to the terms of 
the agreement.' 


The following is the form of a count in an action for non- 
delivery of, goods sold :— 


And the plaintiff says he purchased of the defendant the fol- 
lowing goods: viz., fifty barrels of flour for the sum of one 
hundred dollars, to be paid therefor on delivery thereof; and 
the defendant promised to deliver the same on the first day of 
July, A. D. 1900, at the defendant’s store in Boston : 

And on said day the plaintiff demanded said goods at said 
store, and tendered to the defendant said sum of one hundred 
dollars in payment of the same: 

And the defendant refused to deliver the same to the plaintiff. 


In an action for the price of a promissory note sold and 
delivered, the note may be described as “a_ negotiable 
promissory note,” though the payee’s indorsement is forged, 
if, notwithstanding the forgery, the maker is liable.? 

Trespass. In actions of tort for breaking and entering the 
plaintiffs close, the place of the alleged trespass must be 
designated in the declaration by name, boundaries or other 
sufficient description.? ‘The plaintiff's dwelling-house in L., 
being the same dwelling-house occupied by the plaintiff,” is 


1 The terms of the agreement must be set forth, either by copy, orasa 
part of the body of the count. Riley v. Farnsworth, 111 Mass, 152 (1872). 

2 Beal vy. Roberts, 113 Mass. 525 (1878). 

i, L., c. 173, § 8. 
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a sufficient description.! So where the close is described as 
bounded northerly by land of S. and others, easterly by the 
old N. B. turnpike, southerly by the road leading to W., and 
westerly on W. river.2. Ifa declaration describes the place 
by street and number and refers to a recorded deed for a fuller 
description thereof, the defendant, if he does not demur, is not 


entitled to a ruling that the declaration does not sufficiently 


designate the place, as a matter of law.’ 
The following is the form of a count in an action for 
trespass on real estate :— 


And the plaintiff says the defendant forcibly entered the 
plaintiff’s close, namely, a certain lot of land situated in Pea- 
body, in said county, bounded northerly by land of John Smith, 
easterly by Pearl street, southerly by Willis river, and westerly 
by land of Minot Wilkins, and ploughed up the soil, ete.,* and 
took and carried away fifty bushels of the plaintiff’s corn there 
being, and converted the same to his own use. 


The form contemplates more than the trespass, which ends 
at the asterisk (*). The remainder is in aggravation of the 
damages. 

The entry should be alleged to have been “ forcible.’”4 

An averment of time is unnecessary under this form, unless 
several acts of trespass are included in the action,® or that the 
trespass was continued from a certain day, or on different 
days and times. 

If the trespass was continuous or it occurred on different 
days and times, the declaration should so state or the proof 
will be limited to a single act of trespass; and two distinct 
and independent acts of trespass cannot be shown under an 
allegation that the trespass was continuous.® 


1 Sawyer v. Ryan, 18 Met. 144 (1847). 

2 Forbush v. Lombard, 13 Met. 109 (1847). 

3’ Leatherbee v. Barrett, 152 Mass. 532 (1890). 

4 Wilcox v. Conway, 115 Mass. 561 (1874). 

5 Knapp v. Slocomb, 9 Gray 78 (1857). 

6 Kendall v. Bay State Brick Co., 125 Mass, 582 (1878). 


a 
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If, by the construction of a drain, water flowed into the 
cellar of the plaintiff, he may recover for all injuries to his 
property, which were the natural and probable consequence 
of the defendant’s act, such as those arising from unwholesome 
and disagreeable smells and insects generated and attracted 
by the water in the cellar, under an averment that his property 
was destroyed and that he was put to trouble and expense.! 

Trover. ‘The following is the form of acount in trover :— 


And the plaintiff says the defendant has converted to his. own 
use one horse, the property of the plaintiff [or, the goods men- 
tioned in the schedule hereto annexed |. 


The ad damnum is a sufficient allegation of damage in all 
cases in which special damages are not claimed. 

Obstructing Way. ‘he following is the common form of 
a count for obstructing a way :— 


And the plaintiff says he owned a tract of land in Topsfield, 
in said county, bounded on the south, west and north on the Salem 
river, and on the east by land of John Tompkins, and there was 
a way leading to the same from the Town hall in said town, 
which the plaintiff had a right to use as a footway and carriage- 
way; and the defendant erected a fence across said way and 
placed stones in the same, so that the plaintiff could not use the 
same. 


ABATEMENT. 


A defence which might formerly have been made by a plea 
in abatement may now be pleaded by an answer in abate- 
ment ;? and whether or not a pleading is an answer or a plea 
in abatement depends upon its substance rather than form.® 

A plea or answer in abatement shows some ground why 
the writ is not legal in itself, or that it has not been legally 


1 Emery v. Lowell, 109 Mass. 197 (1872). 

fate i. C. 173, § 18. 

§ Young v. Providence and Stonington Steamship Co., 150 Mass. 550 
(1890); Allin v. Connecticut River Lumber Co., 150 Mass. 560 (1890). 
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brought, or there is a variance between the writ and declara- 
tion; and prays that the writ may be therefore abated. Its 
purpose is to bring before the court matter which is not 
apparent on the record and proceedings.! If the plea pre- 
vails, the cause of action is not affected ;? and a new action 
must be brought, unless the fault is capable of amencment, 
and is duly amended. 

Pleas and answers in abatement must be filed before’ an 
answer to the merits,? and within the time allowed for the 
filing of the latter.4 Filing an answer to the merits waives 
all matter in abatement, unless it has been already taken 
advantage of by a plea or answer in abatement.®? ‘The plea 
and answer to the merits may be filed, however, at the same 
time, and on the same sheet of paper; and the answer will 
then not be deemed to be a waiver of the plea.® | 


Forms of Pleas and Answers in Abatement. 


The form of a plea in abatement is after this manner :— 


And the defendant says he should not be required to answer to 
the suit of the plaintiff, for that at the date of the writ there 
was no cause of action as set out in the plaintiffs declaration ; 
and the defendant prays judgment that the writ be abated. 


The form of an answer in abatement for nonjoinder of 
defendants is as follows :— 


And the defendant comes and says that if he is indebted to 
the plaintiffs for the goods mentioned in their bill of particulars, 


1 Simonds v. Parker, 1 Met. 508 (1840); Pitman v. Tremont Nail Co., 2 
Allen 531 (1861); Crosby v. Harrison, 116 Mass. 114 (1874). 

2 Jordan v. Siefert, 126 Mass. 25 (1878). 

3 Pratt v. Sanger, 4 Gray 84 (1855); Fisher v. Fraprie, 125 Mass. 472 
(1878). 

4 Jaha v. Belleg, 105 Mass. 208 (1870); Craig Silver Co. v. Smith, 163 
Mass. 262 (1895). 

5 Seagrave v. Erickson, 11 Cush, 89 (1853); Pratt v. Sanger, 4 Gray 84 
(1855); Morton v. Sweetser, 12 Allen 134 (1866). 

6 Claflin v. Thayer, 13 Gray 459 (1859); O’ Loughlin v. Bird, 128 Mass. 
600 (18-0). 
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he is indebted to them jointly with one George Hooper of Essex, 
in said county, who is still alive, and ought to be sued with him 
in the writ, and therefore he ought not to be held to answer to 
the plaintiff’s writ. 


The following is the common form of an answer taking 
advantage of the misnomer of the plaintiff :— 


And the defendant comes and says the plaintiffs name is 
John Stiles, and not James Stiles, and therefore he ought not to — 
be held to answer to the plaintiff’s writ. 


Causes of Abatement. 


That an action has been prematurely brought may be 
pleaded in abatement,! and, also, that the writ was antedated 
in order to bring the action within the time that it could be 
brought.” 

Nonjoinder of joint plaintiffs in actions of tort can be 
taken advantage of by abatement only,® but misjoinder need 
not be so pleaded. 

Misdescription of the plaintiff’s residence must be availed 
of by a plea in abatement, if at all.° So of the misnomer of 
the defendant,® or of his residence,’ or a misnomer of any 
kind. So, of objections to the form of the writ.9 So, of a 
writ which is not indorsed when it is required to be. So, if 


1 Benthall v. Hildreth, 2 Gray 288 (1854); Franklin Savings Institution 
v. Reed, 125 Mass. 365 (1878). 

2 Farrell v. German American Insurance Co., 175 Mass. 340 (1900). 

3 Thompson v. Hoskins, 11 Mass. 419 (1814); Call v. Buttrick, 4 Cush. 
345 (1849); Putney v. Lapham, 10 Cush. 232 (1852); Phillips v. Cummings, 
11 Cush. 469 (1853); Sherman v. Fall River Iron Works, 2 Allen 524 (1861); 
May y. Western Union Telegraph Co., 112 Mass. 90 (1878). 

4 Gerry v. Gerry, 11 Gray 381 (1858). 

5 Day v. Floyd, 130 Mass. 488 (1881). 

® Commonwealth v. Fredericks, 119 Mass. 199 (1875). 

7 Commonwealth v. Lewis, 1 Met. 151 (1840). 

8 Gilbert v. Nantucket Bank, 5 Mass. 97 (1809); Trull v. Howland, 
Cush. 109 (1852). 

® Cooke v. Gibbs, 3 Mass. 193 (1807); Smith v. Dexter, 121 Mass. 597 
(1877). 

0 Gould v. Barnard, 3 Mass. 199(1807); Robbins v. Hill, 12 Pick. 569 (1852). 


‘ 


408 MASSACHUSETTS PRACTICE. 


it has a wrong seal ;! or if it contains no declaration in cases: 
where it should.? 

The pendency of another action, for the same cause, either 
in this or another state, must be pleaded in abatement; and 
the plea should show that the parties are in court and that 
their rights can be adjudicated in the earlier action.® 

Defects in service merely, as when the defendant was: 
arrested without an affidavit, as required by statute, can be 
taken advantage of only in abatement. The return must 
show the defect, however.® So, a discharge of the action by 
the plaintiff, without any release of the cause of action, is. 
pleadable only in abatement.® 

Objections to defects in declarations cannot be taken by 
pleas in abatement.’ 

Waiver. If an objection that can only be taken advantage 
of by a plea in abatement is not thus duly pleaded it is 
deemed to be waived.® 

If the objection is taken at the proper time, it is not 
waived by subsequently filing, before a decision thereon, an 
affidavit of defence, and an answer to the merits.® 


Hearing, Judgment and Subsequent Pleading. 


Hearing. ‘The evidence in a hearing.on a plea in abate- 
ment must be confined to the objections stated in the plea.” 
The decisions of the court during a hearing on an answer 


1 Hall v. Jones, 9 Pick. 446 (1830). 

2 Rathbone v. Rathbone, 4 Pick. 89 (1826). 

3 Crease v. Babcock, 10 Met. 525 (1840); Morton v. Sweetser, 12 Allen 
134 (1866); Moore v. Spiegel, 143 Mass. 413 (1887); Mattel v. Conant, 156: 
Mass. 418 (1892). 

4 Brigham v. Clark, 20 Pick. 48 (1838). 

5 Slayton v. Chester, 4 Mass. 478 (1808). 

6 Nelson v. Thompson, 7 Cush. 502 (1851). 

7 Lovell v. Doble, Quincy, 88 (1763). 

8 Lathrop v. Bowen, 121 Mass. 107 (1876). 

® Clark v. Connecticut River Railroad, 6 Gray 363 (1856). 

10 Boston Glass Manufactory v. Langdon, 24 Pick. 49 (1834). 
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in abatement are final ;! and the case cannot be reported by a 
judge of the superior court,? nor appealed from ;? except that 
the question as to whether an answer in abatement was duly 
filed may be reported,* or excepted to.® 

Judgment and Subsequent Pleading. If the issue raised 
by a plea in abatement be one of law, or if of fact which 
may be determined by the record alone, and the plea be 
overruled, the judgment is to answer over.® If an issue of 
fact be found against the defendant upon an answer in 
abatement, final judgment will be rendered against him.’ 

Under an order giving the defendant leave to answer over, 
after an issue of fact upon a plea in abatement has been 
found against him, he may file a demurrer.® 

There is no right of appeal from a judgment upon an answer 
or plea in abatement; the decision is final, whether the 
question is one of law or fact.! 

Where an answer in abatement and an answer to the merits 
are filed together, and the former is overruled, a motion 
thereupon filed by the plaintiff for j}adgment is properly denied, 
and a trial properly had on the merits.¥ 


at.t1a.,/ 6. 173, '§ 76. 

2 Stackpole v. Hunt, 9 Allen 539 (1865). See Ocean Insurance Co. v. 
Portsmouth Marine Railway, 3 Met. 420 (1841), as to hearing in supreme 
judicial court. 

3 Blackmer v. Davis, 16 Gray 120 (1860); Hamlin v. Jacobs, 99 Mass. 500 
(1868). 

* Jaha v. Belleg, 105 Mass. 208 (1870). 

5 Hastings v. Bolton, 1 Allen 529 (1861). 

6 Gage v. Graffam, 11 Mass. 181 (1814); Ocean Insurance Co. v. Ports- 
mouth Marine Railway, 3 Met. 420 (1841). 

Mette ts. °C. 173, § 47, 

8 Young v. Gitles, 113 Mass. 34 (1873). 

9 R. L., c. 178, §§ 76, 106; Richmond v. Whittlesey, 2 Allen 230 (1861); 
Wildes v. Marshall, 117 Mass. 311 (1875); Young v. Providence and Stoning- 
ton Steamship Co., 150 Mass. 550 (1890); Allin v. Connecticut River Lumber 
Co., 150 Mass. 560 (1890). 

10 Rutland County National Bank v. Johnson, 155 Mass. 43 (1891); Guild 
v. Bonnemort, 156 Mass. 522 (1892);*Heavor v. Page, 161 Mass. 109 (1894); 
i as., ©. 178, § 76. 

4 Parks v. Smith, 155 Mass. 26 (1891). 
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If the answer in abatement is overruled, and no answer to 
the merits have been filed, it’'must be filed within such time 
as the court orders.! 


DEMURRERS. 


A demurrer is a pleading to postpone proceedings in a case 
until the court decides that they must be continued; that is, 
for example, that a defendant need not:answer to a plaintiff's 
action until the court decides that the declaration sets out a 
cause of action which requires the defendant to answer; and 
‘the practice act has not affected the rights of either party 
herein.?- A demurrer may be made to a distinct allegation in 
an answer or in a count, as well as to the entire answer or 
count.? 

A demurrer does not admit the truth of the allegations of 
the pleading demurred to; except for the sake of argument, 
that is, supposing they were true as set forth they do not, in 
point of law, support the conclusion of the pleader. This is 
a general demurrer at common law, and relates to the 
substance or facts alleged, although very inartificially set out. 
If the form of the pleading is objectionable, the demurrer must 
point out the defects, and then it becomes a special or limited 
demurrer; and, whatever in the matter of form that is not 
thus specifically noted will be deemed to be waived.> ‘This is 


1R. L., eo. 178, § 19. 

2 Montague v. Boston & Fairhaven.Ivon Works, 97 Mass. 502 (1867); 
Johnson v. Reed, 136 Mass. 421 (1884). 

3 R. L., c. 178, §§ 14, 16; Montague v. Boston & Fairhaven Iron Wo rks, 
97 Mass. 502 (1867). ° 

4 Windram v. French, 151 Mass. 547 (1890). 

® Clay v. Brigham, 8 Gray 161 (1857); Washington v. Eames, 6 Allen 417 
(1863); Whittemore v. Ware, 101 Mass. 3852 (1869); Worthington v. Houghton, 
109 Mass. 481 (1872); Downs v. Hawley, 112 Mass. 237 (1873); Chace v. Sher- 
man, 119 Mass. 387 (1876); Kellogg v. Kimball, 122 Mass. 163 (1877); Smith 
v. Milton, 133 Mass. 369 (1882); Eddy v. Chace, 140 Mass. 471 (1886); Train 
v. Boston Disinfecting Co., 144 Mass. 523 (1887); Goodyear Dental Vulea- 
nite Co. v. Bacon, 148 Mass. 542 (1889). 
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limited to matter of form, however.! Under the statutes all 
demurrers are now special, in that they must point out the 
objections.? 

Either party may demur to the pleadings of the adverse 
party, but no mere defects of form in the declaration or in 
the subsequent pleadings can be assigned as causes for 
demurrer.® 

Demurrer to declarations must be filed within the time 
allowed for an answer. It is generally advisable to file the 
demurrer with the answer to the merits ; expressly stating in 
the answer that by filing such answer the defendant does not 
waive the demurrer. 

Under an order giving a defendant leave to answer over, 
after an issue of fact upon a plea in abatement has been found 
against him, he may demur;! and he may -file the demurrer 
with his answer, if it is done within the prescribed time.’ 

Where a defendant amends his answer the plaintiff may 
demur to the amendment, although the time for filing a 
demurrer to the original answer has expired.® 


Form of Demurrer. 


The following is a form of a demurrer :— 


Defendants Demurrer to Plaintiffs Declaration. 


The defendant demurs to the plaintiff’s declaration, and for 
cause thereof assigns the following :— 

First, That said declaration does not set out a cause of action 
substantially in accordance with the provisions of chapter one 
hundred and seventy-three of the Revised Laws. 


1 Everett v. Drew, 129 Mass. 150 (1880). If a declaration is not 
demurred to, the defendant cannot contend in the supreme judicial 
court, on appeal, that it does not set out a good cause of action. Wood 
vy. Dean, 165 Mass. 559 (1896). See Carnig v Curr, 167 Mass. 544 (1897). 

2k. L., c. 173, §§ 14-16. 

wee i3.. ©, 173, § 138. 

* Young v. Gilles, 113 Mass. 34 (1873). 

5 Lee v. Kane, 6 Gray 495 (1856). 

® Isenburger v. Hotel Reynolds Co., 177 Mass. 455 (1901). 
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Second, It does not appear with sufficient certainty what was. 
the consideration for the plaintiff’s promise set forth in the first. 
count, the second count, and the third count. 

Third, The declaration sets out more than one cause of action 
in the same count. 

Fourth, The bill of particulars annexed to the declaration does. 
not set forth the money had and received as alleged in the fourth 
count. 

By his attorney, 
| John Smith. 


A certificate, substantially as follows, must be made upon 
the demurrer :—! 


I, John Smith, attorney for the defendant in the above entitled 
cause, hereby certify that Iam of opinion that there is such 
probable ground in law for this demurrer as to make it a fit. 
subject for judicial inquiry and trial and that it is not intended 
merely for delay. John Smith. 


Where the demurrer goes to the whole ground of action 
it is sufficient for the defendant to allege “that the matters 
set out in the declaration are insufficient in law to enable the 
plaintiff to maintain his action.””? 

If the whole ground of action, or defence, is demurred to, 
the cause of demurrer may be averred in the language of R. 
L., ce. 173, § 16; but when mere defects or omissions in the 
form of statement are relied on, they must be specially pointed 
out. The statement that “no cause of action is therein set. 
forth substantially in compliance with the rules of law,” is 
insufficient.4 

Where a demurrer is to the whole declaration, and any 
count is good, the demurrer will be overruled.® A demurrer 


1 Realy eo. 118, 916. 

2 Chenery v. Holden, 16 Gray 125 (1860). 

3 Steffe v. Old Colony Railroad Co., 156 Mass. 262 (1892). 

4 Suffolk Bank v. Lowell Bank, 8 Allen 355 (1864). 

5 Brown v. Castles, 11 Cush. 348 (1858); Sears v. Trowbridge, 15 Gray 184 
(1860). 
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to the “declaration and the several counts therein contained ”’ 
is not only a demurrer to the whole declaration, but to each 
count as well, and will not be overruled if any count is good. 
In order that a pleading in answer to a declaration may be 
treated as a demurrer it must be in the form of one. A 
general denial, with an averment that “ there are no sufficient 
allegations in said plaintiff's writ and declaration of any matter 
-or thing to constitute the substance of slander in form and 
manner,” cannot be treated-as a demurrer on exceptions.? 


Causes of Demurrer. 


To Declarations. A demurrer will lie where a count in 
contract and a count in tort, or a count in the plaintiff's own 
right and a count in some representative capacity, are im- 
properly joined in the declaration ; or where a declaration in 
contract or in tort is inserted in a writ of replevin.® 

So, where a declaration or some count thereof does not 
‘state a legal cause of action substantially in accordance with 
the rules contained in R. L., c. 173.4 

Also, where an answer does not state a legal defence to the 
declaration or to some count thereof substantially in accord- 
ance with.the rules contained in R. L., c. 173.8 

So, where a declaration on a common count has no bill of 
particulars annexed.5 

Also, where a declaration on a foreign judgment does not 
disclose the fact that the foreign court had jurisdiction.® 

So, where a declaration sets forth a contract, but does not 
state any promise of the defendant which was to be performed 
before the date of the writ. 


May v. Western Union Telegraph Co., 112 Mass. 90 (1873). 
Chace v. Sherman, 119 Mass. 387 (1876). 
iets C,-1ia, § 16, 
R. L., ¢. 178, § 16; Thompson v. O’ Sullivan, 6 Allen 803 (1863); Witt v. 
Potter, 125 Mass. 360 (1878). 
® Preston v. Neale, 12 Gray 222 (1858). 
6 Upham v. Damon, 12 Allen 98 (1866). 
? Hotchkiss v. Judd, 12 Allen 448 (1866). 


1 
2 
3 
4 
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Also, where a declaration, inan action against a town to 
recover expenses incurred for the support of paupers having 
a settlement in the town, fails to allege that the statute notice 
was given;! and so, where a declaration in an action for 
personal injuries against a railroad corporation fails to aver 
the giving of the statutory notice. 

So, where a declaration on a written contract between the 
parties does not contain an averment of performance or readi- 
ness to perform on the part of the plaintiff, nor, in lieu thereof, 
facts which constitute an excuse for non-performance. So, if 
it simply alleges that the defendant has disabled himself from 
performing his part of the contract, instead of stating that he 
did not perform it.3 

Also, where a declaration sets forth a written agreement on 
the part of the defendant only, and fails to allege any consid- 
eration for the defendant’s promise.! | 

The question whether a cause of action survives after the 
plaintiff's death may properly be raised by demurrer.° 

So, the joinder of separate and distinct causes of action in 
the same count.® 

Also, where a declaration in an action of slander for orally 
imputing insanity to the plaintiff does not allege special 
damages.’ 

So, where a declaration contains “ superfluous, impertinent, 
and scandalous allegations.’ 

Also, where a declaration in slander does not set forth that 
the defendant charged the plaintiff with a crime. _ 

So where, in such a declaration the words spoken are, 
neither exactly nor substantially set forth.® 


1 Commonwealth v. Dracut, 8 Gray 455 (1857). 

2 Dickie v. Boston & Albany Railroad Co., 131 Mass. 516 (1881). 

3 Murdock v. Caldwell, 10 Allen 299 (1865). 

4 Murdock v. Caldwell, 8 Allen 309 (1864). 

5 Leggate v. Moulton, 115 Mass, 552 (1874). 

6 Barlow v. Leavitt, 12 Cush. 483 (1853); Commonwealth v. Dracut, 8 
Gray 455 (1857). 

7 Joannes v. Burt, 6 Allen 236 (1863). 

8 Chace v. Sherman, 119 Mass. 387 (1876). 

® Lee v. Kane, 6 Gray, 495 (1856). 
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A conclusion of law averred in a declaration as resulting 
from the facts stated ; that is, for instance, that the defend- 
ant owes the plaintiff a stated sum is not demurrable ; and 
therefore not admitted by a demurrer.! 

To Answers. A demurrer, on the part of the plaintiff, is 
the only manner in which advantage can be taken of incon- 
sistent defences alleged in answer.? 

A demurrer which assigns, as the only cause of demurrer, 
that an answer does not state a legal defence, is a waiver of 
all formal defects.® 


Effect of Amendment on Demurrer. 


An amendment of the pleading objected to, curing the 
objectionable part, does away with a demurrer.+ 


Joinder in Demurrer. 


If the adverse party does not amend the pleadings demurred 
to, he will be held to have joined in demurrer.® 

If the plaintiff does not then object to the informality of 
the demurrer, he cannot subsequently do so, even in the 
supreme judicial court.§ 


Hearing, Judgment, Appeal, etc. 


Hearing. Demurrers may in the first instance be heard 
by one justice ;* and his decision is final if the question 
relates to misjoinder of counts only.§ 


1 Millard v. Baldwin, 3 Gray 484 (1855); Sistermans v. Field, 9 Gray 331 
(1857); Colburn v. Phillips, 13 Gray 64 (1859). 

2 Lyons v. Ward, 124 Mass. 364 (1878). In anaction of slander, a denial 
of having spoken the words charged and an averment of their truth are 
consistent defences, and may be separately stated in the same answer. 
Payson v. Macomber, 3 Allen 69 (1861). See, also, Jewett v. Locke, 6 
Gray 233 (1856). 

8 Proctor v. Stone, 1 Allen 193 (1861). 

* Birnbaum v. Crowninshield, 137 Mass. 177 (1884). 

'R, L., c. 178, § 18. 

6 Colt v. Learned, 118 Mass. 380 (1875). 

Piha la,, ©..173, § 74. 

ait, aa, ©, 173, § 76. 
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Judgment, and Subsequent Pleadings. If a demurrer is 
overruled because it appears to the justice who hears it to be 
frivolous, immaterial, or intended for delay, the case must 
proceed to judgment as if no demurrer had been filed, and 
execution may be awarded or stayed upon terms. If execu- 
tion is not awarded, any security which has been taken 
stands as if no judgment had been entered until an order is 
made for final judgment.! 

If a demurrer has been sustained, overruled or withdrawn, 
the court must make an order relative to the filing of an 
answer or replication or a trial of the facts.? 

When judgment is entered by the superior court upon a 
demurrer, the clerk must give notice of it to the parties or 
their attorneys.® 

When an answer in abatement is overruled on demurrer, 
the defendant, within such time as the court orders, must file 
an answer.* 

Appeal. An appeal may be taken by either party if 
aggrieved by a judgment of the superior court upon a 
demurrer which alleges that the facts stated in the pleadings 
demurred to do not in law support or answer the action, if 
such pleadings are not duly amended.® But, as rulings on 
demurrers are interlocutory, an appeal cannot be taken until 
after a trial on the merits in cases where the action is thus 
tried.® 

An appeal from a judgment rendered upon a demurrer 


DOR Cs Linon. 10: 

2 R. L., ¢. 173, § 17. On the overruling of a demurrer, the plaintiff is 
not, as matter of law, entitled to judgment, as the court may direct a 
trial to be had upon the merits, an answer having previously been filed. 
Hobson v. Satterlee, 163 Mass. 402 (1895). 

eRe ase @. 165, § 19. 

ORs Gl ts, § 19. 

®° R. L., c. 178, § 96; Amherst & Belchertown Railroad Co. v. Watson, 4 
Gray 61 (1855). 

6 Stetson v. Exchange Bank, 7 Gray 425 (1856); Maher v. Dougherty, 11 
» Gray 16 (1858); Kellogg v. Kimball, 122 Mass. 163 (1877). 
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must be claimed within thirty days after the entry of such 
judgment.! 

An appeal from the decision of the superior court, upon a 
demurrer, which is heard by a single justice of the supreme 
judicial court, may be further heard by the full bench upon 
report or exceptions, but not by an appeal from his judg- 
ment.? 

The supreme judicial court may, for good cause shown, 
allow the parties to withdraw or amend their pleadings, and, 
if they result in an issue of fact, the case must be remanded 
to the superior court for trial. No execution can issue upon 
the judgment appealed from, unless the appeal is waived, 
until the case has been so remanded.! 


ANSWERS. 


In the supreme judicial court? and superior court‘ the 
answer must be filed within thirty days from the return day 
of the writ, unless the court, by special order, restricts or 
extends the time; and in these courts the defendant must 
send notice in writing of the fact of filing on the same day, 
by mail or otherwise, to the adverse party. In the municipal 
court of the city of Boston,> and in police® and district® 
courts, the answer must be filed on or before the Wednesday 
following the return day, or at any other time, on motion, if 
the court will allow it. 

In the superior court answers to declarations in set-off 
must be filed within twenty days after the filing of the 
declaration in set-off, or within such further time as the 
court may order.’ In the municipal court of the city of 
Boston the answer must be filed within forty-eight hours 


‘1&, L., c. 178, § 96. 
2 Cowley v. Train, 124 Mass. 226 (1878). 
8 Common Law Rules of the supreme judicial court, VI. and VII. 
* Common Law Rules of the superior court, XII. and XVI. 
5 Rules of the municipal court of the city of Boston, X. 
6 Rules of police and district courts, V. 
7 Common Law Rules of the superior court, XIV. 
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after notice of filing the same;! and in police and district 
courts within four days after filing the declaration in set-off, 
or as the court may order.? 

The statute declares that, after an answer in abatement is 
overruled on demurrer, or an amendment is allowed and 
made by the plaintiff, in consequence of an answer in abate- 
ment, the defendant must answer within such time as the 
court orders.? In the municipal court of the city of Boston 
the standing rule, in such cases, is that the defendant must 
answer to the merits of the action within two days, or when 
ordered by the court.! 

In appealed cases, in the superior court, where no answer 
was filed in the court below, an answer must be filed within 
thirty days after the entry of the appeal, unless the court 
otherwise orders.* 

When terms are imposed by the court for filing an answer 
late, they cannot be recovered in an action therefor. 

If answers are not duly filed a default will be entered on 
motion.° 

Answers are required to be filed in all the common law 
courts,’ except before trial justices, when the defendant may 
answer in writing or orally deny the right of the plaintiff to 
maintain his action. In the latter case an entry must be 
made on the record that the defendant appears and denies the 
plaintiff's right to maintain his action and puts himself on 
trial, or in words to that effect.® 

A case which is taken to the superior court upon appeal 
from the judgment of a police, district or municipal court, or 


1 Rules of the municipal court of the city of Boston, X. 

2 Rules of police and district courts, V. 

OS CHE a Wy fe Si 

4 Common Law Rules of the superior court, XV. 

5 Knight v. Hurley, 155 Mass. 486 (1892). 

* Common Law Rules of the supreme judicial court, VI.; Common 
law Rules of the superior court, XII.; Rules of the municipal court of 
the city of Boston, X.; and Rules of police and district courts, V. 

7 R. L., c. 178, § 20. 

SH. Lan @. dio, gels 
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trial justice, may be there tried upon the issue joined below, 
or the superior court may order the defendant to answer or 
plead in the usual manner, and the case must then be tried 
upon such issue as may be joined therein.! 

Where a defendant in a municipal court makes a general 
denial, on an appeal to the superior court he may file an 
additional answer averring that the action was prematurely 
brought.” 

Two or more defendants who make the same defence may 
answer or plead jointly.® 

Different consistent defences may be separately stated in 
the same answer or plea.? In an action of slander, a denial 
of having spoken the words charged and an averment of 
their truth are consistent defences, and may be separately 
stated in the same answer. 

The answer must,deny in clear and precise terms every 
substantive fact which is intended to be denied in each count 
of the declaration separately, or, declare the defendant’s 
ignorance of the fact, so that he can neither admit nor deny, 
but leaves the plaintiff to prove the same.6 A defendant, 
answering that he can neither admit nor deny the plaintiffs 
allegations, for want of knowledge concerning them, may 
introduce evidence to. rebut the plaintiff’s case.® 

When only one of several counts of a declaration is de- 
murred to, and no answer is filed, the plaintiff is entitled to 
judgment on the unanswered counts.’ 

Where a declaration contained two counts and a bill of 
particulars, having nothing on its face indicating to which 


1 KR. L., c. 178, § 23. 

2 Fels v. Raymond, 134 Mass. 376 (1883). 

3 R. L., c. 1738, § 22. Inconsistent defences set up in an answer can be 
taken advantage of only by demurrer. Jewett v. Locke, 6 Gray 255 
(1856); Lyons v. Ward, 124 Mass. 364 (1878). 

4 Payson v. Macomber, 3 Allen 69 (1861). 

®R. 1, c. 178, § 24. 

6 Knapp v. Slocomb, 9 Gray 78 (1857). 

7 Dwight v. Holbrook, 1 Allen 560 (1861); Case v. Ladd, 2 Allen 150 
(1861). 
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count the particulars applied, a general answer, not applying 
in terms to either count is to be taken as relating to each count.! 

An ansiver that the defendant does not owe the plaintiff 
does not deny the cause of action.” | 

In answering the common counts and the count on an 
account annexed, the defendant must answer specifically every 
item contained in the bill of particulars or account annexed, 
but he may make one and the same allegation or denial 
relative to any number of items to which such allegation or 
denial is applicable, specifying the number of each of the items 
thus answered together, if less than the whole. If the defend- 
ant denies that an item is due or payable, or that he owes the 
plaintiff as alleged, he must state all the substantive grounds 
on which he intends to rest such denial, and specify whether 
the whole or a part of such item or demand is denied, and if 
a part only is denied, he must specify such part.® 

A denial by answer, affidavit or otherwise of a time, amount, 
quantity or place alleged must declare whether it is applicable 
to every time, amount, quantity or place or not; and if not, 
what time, amount, quantity or place it admits.4 

Ananswer must state clearly and precisely each substantive 
fact which is intended to be relied upon in avoidance of the 
action, and if it sets up the statute of limitations, the statute 
of frauds or any other legal bar, the defendant has the benefit 
of such defence although the answer does not deny the facts 
set forth in the declaration. 

Any matter in discharge or avoidance of a cause of action 
must be specially set out in the answer ;6 as the statute of 


1 Rundlett v. Weeber, 3 Gray 263 (1855). 

2 Framingham Bank v. Gay, 9 Gray 241 (1857); Van Buren v. Swan, 4 
Allen 380 (1862). 

3 R. L., c. 178, § 25; Willard v. Williams, 7 Gray 184 (1856); Knapp v. 
Slocomb, 9 Gray 73 (1857); Eastern Railroad Co. v. Benedict, 10 Gray 212 
(1857); Geddes v. Adams, 11 Gray 384 (1858). 

* Rr lie Gad 1059 20 

Ry Ler 198, $21, i 

6 Mulry v. Mohawk Valley Insurance Co., 5 Gray 541 (1856); Marvin v. 
Mandell, 125 Mass, 562 (1878). 
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frauds or of limitation of actions. Or that the claim is illegal, 
or void in its inception or otherwise.t. Or, in an action to 
recover for the price of lumber sold and delivered to the 
defendant, that it had not been surveyed as required by 
statute.? 

It is not necessary to deny any fact not alleged in the 
declaration.® 

An action cannot be shown to have been prematurely begun 
unless it is set up in the defendant’s answer.’ 

The law does not seem to be very clear in relation to 
answers apparently hypothetical in theirform. For instance, 
where a general denial is followed by a statement that if the 
plaintiff shall prove that the contract sued on was made, etc., 
the defendant will prove that the consideration was illegal, 
etc., or setting up some matter in avoidance. ‘This has not 
been allowed in some cases, because the answer does not clearly 
and precisely state the facts relied upon.’ In other cases, it 
has been held that after a general denial the averment “ that 
if the plaintiffs shall prove the making of the note declared 
on, or any of the items in the plaintift’s bill of particulars, the 
same has been fully paid,” is sufficiently clear and precise.® 

No answer should set forth any matter but those upon 
which it is intended to rely ; and if the defendant does so, in 
the superior court, he must pay to the opposite party the costs 
of witnesses occasioned thereby.’ 


1 Middlesex Co. v. Osgood, 4 Gray 447 (1855); Goss v. Austin, 11 Allen 
525 (1865). 

2 Granger v. Isley, 2 Gray 521 (1854). 

3 Tarbell v. Gray, 4 Gray 444 (1855). 

4 North Bridgewater Bank v. Copeland, 7 Allen 139 (1863); Read v. 
Scituate, 7 Allen 141 (1863); Franklin Savings Institution v. Reed, 125 
Mass. 365 (1878). 

6 Cassidy v. Farrell, 109 Mass. 397 (1872); Jackman v. Doland, 116 Mass. 
550 (1875); Suit v. Woodhall, 116 Mass. 547 (1875); Caverly v. McOwen, 128 
Mass. 574 (1878). 

6 Swett v. Southworth, 125 Mass. 417 (1878); contra, Davis v. Bean, 114 
Mass. 358 (1874). 

7 Common Law Rules of the superior court, X. 
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Written instruments which are relied on in an answer or 
in a subsequent pleading must be set out, or copies or the 
originals filed, as when declaring thereon.! 

If a conditional obligation, contract or grant is relied on in 
an answer or subsequent pleading, the condition is considered 
a part of the instrument, and similar averments are required 
in pleading on the same as are required in declarations.? 

The defendant may allege in defence any facts which would 
entitle him in equity to be absolutely and unconditionally 
relieved against the plaintiff's claim or cause of action or 
against a judgment recovered by the plaintiff in such action.® 

The plaintiff may, in reply to a defence alleged by the 
defendant, allege any facts which would in equity avoid such 
defence or which would entitle the plaintiff to be absolutely 
and unconditionally relieved in equity against such defence. 

An answer may allege facts which occur after the 
commencement of the action, and the court may allow a 
supplemental answer to be filed, alleging material facts which 
occurred or came to the knowledge of the party after the 
former answer was filed.° The filing of such supplementary 
answer is in the discretion of the court, and terms may be 
imposed.® 

Infant Defendants. Where a defendant is an infant, the 
answer should be signed by a guardian ad litem, appointed by 
the court in which the action is pending ;’ and not by the 
minor’s attorney in form. 

A judgment cannot properly be rendered in a civil action 
against an infant who has no probate guardian or guardian 
ad litem, although his parents in fact represent him at the 
trial and by the aid of counsel defend the action on his behalf.8 


1R, L., c. 178, § 29. 

2 Ro L., 6.178, '§ 80. 

* Ri! Piso tL toy 20. 

4 R. L., c. 173, $32. 

*°R. BG. €.178, § 33. 

8 Savage v. Stevens, 128 Mass. 254 (1880). 

7 R. L., c. 145, § 39, 

8 Johnson v. Waterhouse, 152 Mass. 585 (1891). 
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Actions on Certain Judgments. [n an action upon a 
judgment obtained by default and without the knowledge of 
the defendant, brought within six years after the rendition 
thereof, the court may, in its discretion, and upon terms, 
allow the defendant to show in defence any payment, satis- 
faction or extinguishment of the claim, prior to the obtaining 
of such judgment, or any matter of fraud, which in either 
case he might have shown upon a writ of review in the orig- 
inal suit.! | 

From the exercise of the discretion of the court as above, 
no exception can be taken.? 

In defence to a suit ona judgment obtained against a party 
over whom the court had no jurisdiction, he may set up the 
facts, and is not obliged to resort to a writ of error.’ 


Forms of Answers. 


‘The form of an answer is similar to that of a declaration, 
except that it is entitled, “ Defendant’s Answer.” — 

General Denial. An answer of general denial is in the 
following form :— 


And now comes the defendant and for answer denies each and 
every allegation in the plaintiff’s writ and declaration contained. 


Under this answer any matter that shows that the cause of 
action never existed may be given in evidence, and the plain- 
tiff is put to the proof of all his material allegations.® 

No matter in avoidance of the action can be introduced, 
however.® 


1 R. L., c. 178, § 95. This statute does not apply to judgments ren- 
dered upon awards. Brigham v. Burnham, 12 Allen 97 (1866). 

2 Mowry v. Chase, 100 Mass. 79 (1868). 

8 Needham v. Thayer, 147 Mass. 536 (1888). 

* Marvin v. Mandell, 125 Mass. 562 (1878). 

5 Boston Relief & Submarine Co. v. Burnett, 1 Allen 410 (1861); Hsta- 
brook v. Boyle, 1 Allen 412 (1861); Hill v. Crompton, 119 Mass. 376 (1876); 
Manson v. Arnold, 126 Mass. 899 (1879). 

6 Snow v. Chatfield, 11 Gray 12 (1858). 


424 MASSACHUSETTS PRACTICE. 


In an action for services rendered, the defendant, under a 
general denial, may show the plaintiff's negligence and want 
of skill. 

The defendant may show what the contract with the plain- 
tiff really was, thus disproving the plaintiff's allegation.” 

So, in an action against the indorser of a promissory note, 
the defendant may show that the indorsement was made 
without consideration.? . 

So, a judgment that is an adjudication between the same 
parties and against the plaintiff, of issues which tend directly 
to disprove the allegations of the declaration, is admissible.* 

Account Annexed. The following is the common form of 
an answer to a declaration on an account annexed :— 


And the defendant comes and answers as follows: viz., as to 
the first ten items of the plaintiff’s bill of particulars, upon his 
personal knowledge he denies that the plaintiff sold and deliy- 
ered the same to the defendant. 

As to the eleventh item, upon his personal knowledge he denies 
that the price was to be more than ten dollars. 


Assault and Battery. ‘The following are common forms 
of answers in actions for assault and battery :— 


And the defendant comes and says the plaintiff first assaulted 
him, and he only defended himself. 

And the defendant comes and says the plaintiff was his 
apprentice, and deserted and ran away from him, and he retook 
the plaintiff and forcibly brought him back, using no more force 
than was necessary. 

And as to the allegation that the defendant hurt and wounded 
the plaintiff, the defendant upon his personal knowledge denies 
the same. 


A justification must be pleaded specially; the defendant 


1 Caverly v. McOwen, 123 Mass. 574 (1878). 

2 Knapp v. Slocomb, 9 Gray 73 (1857); Warren v. Ferdinand, 9 Allen 
557 (1864); Rodman v. Guilford, 112 Mass. 405 (1873). 

3 Davis v. Travis, 98 Mass. 222 (1867). 

4 Foye v. Patch, 132 Mass. 105 (1882). 
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cannot show it under a general denial of “each and every 
allegation ” in the declaration.? 

Deceit. ‘The following are common forms of answers in 
actions for deceit :— 


And the defendant comes and upon his personal knowledge 
denies that he made said representation knowing that the same 
was not true. 

And the defendant comes and says he has not personal knowl- 
edge, but upon his information and belief he denies, that said 
horse was unsound, as stated in the plaintiff’s declaration. 


And the defendant comes and upon his personal knowledge 
denies that he made the representation mentioned in the plain- 
tiff’s declaration. And he says said coffee was the defendant’s 
property, and he had a right to sell the same. 


Policy of Insurance. ‘The following is the common form 
of an answer to an action on a policy of insurance :— 


And the defendants come and say that they deny, upon infor- 


mation and belief, that said loss was actually total, and they deny 


that any abandonment was made. 

And the defendants come and say they deny, upon information 
and belief, that said vessel was seaworthy for the voyage in said 
policy mentioned, at the inception of said voyage. 

And the defendants come, ete. (as above), but deny, upon in- 
formation and belief, that said vessel was lost while proceeding 
on the voyage in said policy described. 


Money Had and Received. ‘The following is the common 
form of an answer to an action for money had and received : 


And the defendant comes and upon his personal knowledge 


_ denies that he received the money mentioned in the plaintiff’s 


bill of particulars, or any part thereof : 

(Or if the case be so) admits that he received the money 
mentioned in the plaintiff’s declaration, but denies’ that he 
received it to the plaintiff’s use. 


1 Blake v. Damor, 103 Mass. 199 (1869); Cooper v. McKenna, 124 Mass. 
284 (1878). 
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And the defendant comes and says, upon his personal knowl- 
edge, that he received the money mentioned in the plaintiff’s bill 
of particulars, but upon his information and belief he denies that. 
he received the same or any part thereof to the plaintiff’s use. 

And the defendant comes and upon his personal knowledge 
denies that he has received to the plaintiff’s use the money men- 
tioned in the plaintiffs bill of particulars, except the sum of 
fifty dollars. 


Notes. ‘The following are the common forms of answers 
to actions on promissory notes :— 


And the defendant comes and answers as follows :— 

He denies that he made the promissory note mentioned in the 
plaintiff’s first count. 

Minority. And as to the note mentioned in the plaintiff’s 
second count, he says that at the time of making the same he 
was a minor under the age of twenty-one years. 

Duress. And as to ‘the contract mentioned in the plaintiff's 
third count, he says that at the time of its execution he was 
kept in imprisonment by the plaintiff, and executed the contract 
through the force of that imprisonment. 

Part payment. And the defendant comes and says that he has. 
paid the note mentioned in the plaintiff’s writ, except the sum of 
fifty dollars; and 

Tender. Before the plaintiff sued out his writ he tendered 
to the plaintiff said sum of fifty dollars, and now brings the 
same into court for the plaintiff.’ 

Accord. And the defendant comes and says he delivered to 
the plaintiff one wagon, which the plaintiff received in full sat- 
isfaction of the note mentioned in the plaintiff’s writ.? 


1 Tender and payment of money into court admits the plaintift’s 
claim pro tanto. Currier v. Jordan, 117 Mass. 260 (1875). The defendant 
is not entitled to costs if the court gives judgment for the plaintiff to 
the amount of the tender. King v. Marrow, 130 Mass. 277 (1881). 

* The defence of accord and satisfaction is not open on a general 
denial. Parker v. Lowell, 11 Gray 3538 (1858): Grinnell v. Spink, 128 Mass. 
‘25 (1879). 

A plea of payment, ‘‘in settlement of the action,’’ of more than the 
whole amount alleged in the declaration to be due, is good as an accord 
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Res judicata. And the defendant comes and says that at the 
supreme judicial court, held, etc., the plaintiff recovered judg- 
ment against the defendant for ninety dollars and ten cents 
damages, and twenty dollars for costs; and that said judgment 
was rendered upon the same cause of action mentioned in the 
plaintiff’s first count. 

Release. And the defendant comes and says the plaintiff 
executed to him a release, a copy whereof is hereto annexed, 
whereby he discharged the defendant from the cause of action 
mentioned in the second count. 


Under an answer denying the making of a note, the de- 
fendant may show that it has been materially altered since 
its execution.! 

Payment. The following is the common form of an 
answer setting up payment :— 


And the defendant comes and answers that he has paid the 
plaintiff the sum of ten dollars, which was the full amount of 
the account stated in the plaintiff’s bill of particulars [and if 
there are several items, add, and he annexes hereto a bill of par- 
ticulars of said payment}. 


Slander. The following is the common form of an answer 
in an action for slander :— 


And the defendant comes and upon his personal knowledge 
denies that he accused the plaintiff of the crime of perjury as set 
forth in the plaintiff’s first count. 

And as to the second count, he says the plaintiff did feloniously 
steal, take, and carry away ten dollars, the property of one 
Solomon True, in the possession of said Solomon True being 
found, and converted the same to his own use, and so the plaintiff 
was guilty of the crime of theft, and the defendant’s accusation 
was true.” 


and satisfaction; and the action cannot afterwards be maintained for 
the recovery of a balance of the interest since the date of the writ. 
Simmons v. Almy, 103 Mass, 33 (1869). 

1 Lincoln v. Lincoln, 12 Gray 45 (1858). 

2 If the defendant in an action for slander or for publishing a libel 
justifies that the words spoken or published were true, such allegation, 
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A denial of having spoken the words charged and an 
averment of their truth are consistent defences, and may be 
separately stated in the same answer.! 

If a defendant intends to rely upon the defence that the 
alleged slanderous words were privileged, he must set it 
forth distinctly in his answer; a denial of malice not being 
sufficient.” 

Statute of Limitations.’ The following is the common 
form of an answer setting up the statute of limitations :— 


although not maintained by the evidence, is not of itself proof of the 
malice alleged in the declaration. R. L., c. 173, § 90. 

The defendant in an action for writing or for publishing a libel may 
introduce in evidence the truth of the matter contained in the publica- 
tion charged as libellous; and the truth is a justification unless actual 
malice is proved. R. L., c. 178, § 91. 

If, in an action for libel, the defendant, before the answer is required 
to be filed therein, gives notice in writing to the plaintiff or to his at- 
torney of his intention to publish a retraction of the libel, accompanied 
by a copy of the retraction which he intends to publish, he may prove 
such publication in mitigation of damages. If, upon such notice, the 
plaintiff does not accept the offer of retraction, the defendant may prove 
in mitigation of damages his offer to publish such retraction and that 
the offer was not accepted, and that the alleged libel was published in 
good faith and without actual malice; and unless the plaintiff proves 
actual malice or want of good faith, or a failure either to retract or offer 
to retract as above, he can recover damages only for the actual injury 
sustained; but in no action of libel can ere aEe or punitive damages 
be Bowed: Rober ris eo: 

In an action for libel, ‘he defendant may allege and prove in mitiga- 
tion of damages that the plaintiff has already recovered damages for, or 
has agreed to receive compensation in respect of, substantially the same 
libel as that for which such action was brought. R. L., e. 178, § 93. 

If two or more actions for substantially the same libel, brought by the 
same plaintiff, are pending, either in the same or in different counties, 
any justice of the court in which the actions are pending may in his dis- 
cretion make an order that some or all of them be tried together. A 
separate verdict, or, if the action is tried without a jury, a separate 
finding, can be rendered in each action, and judgment must be rendered 
in each as if it had been tried separately. If the plaintiff recovers judg- 
ment in two or more actions, the court must make an order for the 
apportionment of costs between the defendants. R. L., c. 178, § 94. 

1 Payson v. Macomber, 3 Allen 69 (1861). 

2 Goodwin v. Daniels, 7 Allen 61 (1863). 

8 Actions upon contracts under seal; upon bills, notes or other 


EE 


PLEADINGS, DEMURRERS, SET-OFF, AND AMENDMENTS. 429 


And the defendant comes and answers that the cause of action 
mentioned in the plaintiff’s writ did not accrue within six years 
before the suing out of the plaintiff’s writ. 


If a declaration contains several causes of action, a plea of 
the statute of limitations alleging that “the cause of action” 
mentioned in the declaration did not accrue within one year, 
etc., is good, though several causes of action were set out.! 

Trespass quare Clausum. The following is the common ‘ 
form of an answer in an action of trespass on land :— 


And the defendant comes and says that a part of the close 


evidences of indebtedness issued by a bank; upon promissory notes 
which have been signed in the presence of an attesting witness, if 
brought by the original payee or by his executor or administrator; and 
upon contracts which are not limited by law, must be commenced within 
twenty years next after the cause of action accrues. R. L., c. 202, § 1. 

Actions of tort and replevin, and of contract founded upon contracts 
or liabilities, express or implied, except actions limited as above or 
actions upon judgments or decrees of courts of record of the United 
States or of this or any other state of the United States, must be com- 
menced within six years except as otherwise provided. R. L., c. 202, § 2. 

Actions against sheriffs for the misconduct or negligence of their 
deputies must be brought within four years. R. L., c. 202, § 3. 

Actions for assault and battery, false imprisonment, slander or libel, 
and against executors, administrators, guardians, trustees, sheriffs, 
deputy sheriffs, constables, or assignees in insolvency, for the taking or 
conversion of personal property must be brought within two years. R. 
L., c. 202, § 4. Creditors of the estate cannot, ordinarily, sue an execu- 
tor or administrator after two years from the date of the approval of his 
bond. R. L., c. 141, § 9. 

Actions for penalties or forfeitures under penal statutes, if brought by 
a person to whom the penalty or forfeiture is given in whole or in part 
must be commenced within one year after the offence is committed. 
But if the penalty or forfeiture is given in whole or in part to the com- 
monwealth, an action therefor by or in bebalf of the state may be com- 
menced within two years. R. L., c. 202, § 5. 

For various provisions bearing upon these limitations, and in real 
actions and rights of entry, see R. L., c. 202, §§ 6-31. 

An executor or administrator is not liable to an action by a creditor of 
the deceased which is commenced within one year after giving bond for 
the performance of his trust, unless it is for a demand which the in- 
solvency of the estate would not effect, etc. R. L., c. 141, § 1. 

1 Cole v. Groves, 134 Mass. 471 (1883). 
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mentioned in the plaintiff’s writ was the soil and freehold of the 
defendant, the same being described as follows, ete. :— 

Upon his own knowledge he denies that he broke or entered 
any part of said close, except the part above described. 


Under an answer of general denial of “each and every 
allegation” of a declaration, the defendant can show no 
matter of justification.! It simply puts in issue the trespass, 
and that the plaintiff was the owner of the close.2 The 
defendant need not set out a lease under which he justifies.® 
Under a general denial he may show that he is a tenant in 
common with the plaintiff. 

Trover. ‘The following are the common forms of answers 
in actions of trover :— ‘ 


And the defendant comes and upon his personal knowledge 
denies that the horse mentioned in the plaintiff’s writ was the 
property of the plaintiff, and also denies that he converted the 
same to his own use. 


And the defendant comes and says that upon his personal 
knowledge he is ignorant, but upon his information and belief he 
denies, that the horse mentioned in the plaintiff’s writ was the 
property of the plaintiff. 

And the defendant comes and upon his knowledge and belief 
admits that said horse is the general property of the plaintiff, but 
avers that the defendant has a special property therein by reason 
of his having attached the same as the plaintiff’s property, by 
virtue of a writ (here describe it), which writ was delivered to 
the defendant, who then was a deputy-sheriff in the said county 
of Dukes, for service, and the action is now pending. Andso the 
defendant denies upon his personal knowledge that he has con- 
verted said horse to his own use. 


Obstructing Way. ‘The following is the common form of 
an answer in an action for the obstruction of a way :— 


1 Snow v. Chatfield, 11 Gray 12 (1858); Levi v. Brooks, 121 Mass, 501 
(1877). 

2 Bennett v. Clemence, 6 Allen 10 (i860). 

8 Dillon v. Brown, 11 Gray 179 (1858). 

4 Hastings v. Hastings, 110 Mass. 280 (1872). 
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And the defendant comes and says he has not personal knowl- 
edge, but upon his information and belief, he denies that the 
plaintiff has a right of way as set forth in his declaration. 

And upon his personal knowledge he denies that he obstructed 
said way as set forth in said declaration. 


Work. ‘The following is the common form of an answer in 
an action brought to recover for work :— 


As to the twelfth item, he is ignorant personally, and by in- 
formation and belief, whether the plaintiff performed the day’s 
labor there charged or not, and also of the price thereof, if any, 
so that he can neither admit nor deny the plaintiff’s allegation, 
but leaves the plaintiff to prove the same. 


Special Denial of Signatures. 


A signature to a written instrument which is declared on 
or set forth as a cause of action or as a ground of defence or 
set-off, is taken as admitted unless the party sought to be 
charged thereby files in court, within the same length of 
time after such instrument is pleaded as is allowed for an 
answer, a specific denial of the genuineness thereof and a 
demand that it be proved at the trial. 

This does not refer to the signature of a witness to an 
attested promissory note.” 

Form of Denial. ‘The following is aform of special denial 
of a signature :— 


And the defendant denies that the note declared on by the 
plaintiff was signed by him, and further denies that the signature 
to said note was ever made by him, or at his request, or with his 
knowledge ; and the defendant demands that the plaintiff prove 
the said signature to be his at the trial. 


A general denial is not sufficient.’ If a note has been 


1 R. L., c. 173, '§ 86. 
2 Holdenv. Jenkins, 125 Mass. 446 (1878). 
3 Haskins v. D’ Este, 183 Mass. 356 (1882). 
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altered after it was made and before the suit was brought the 
defendant can show that he did not sign that note; even 
under a general denial.? 

An answer reciting that ‘“ the defendant denies the signa- 
ture of the alleged note described in the plaintiff's declara- 
tion,” is not a special denial and demand within the statute.” 

The following answer is sufficient: “The defendant denies 
that the note declared on by the plaintiff was ever signed by 
her, and denies that the signature to said note was ever made 
by her, or at her request or with her knowledge, and requests 
that the plaintiff may be compelled and obliged to prove the 
said signature to said note was made by her at the trial of 
said cause.’ 

An imperfect denial of the genuineness of a signature 
may be amended in the discretion of the presiding justice.! 


REPLICATION. 


A plaintiff need not reply to the answer of the defendant, 
unless the court, upon motion of the defendant, requires him 
to reply thereto, and to state what part, if any, he admits or 
denies. Any new matter in avoidance of the action which 
the answer contains is considered to be denied by the plaintiff 
without a replication.® 

The plaintiff may, at any time before trial,® and even after 
a disagreement of a jury,® file a replication to the answer, 
clearly and specifically stating any facts in reply to new 
matter therein.® He then comes under the rules governing 
answers, and what he does not deny will be deemed to be 
admitted by him.” But this rule applies only to matter 


1 Cape Ann Bank v. Burns, 129 Mass. 596 (1880). 

2 Spooner v. Gilmore, 186 Mass. 248 (1884). 

3 True v. Dillon, 188 Mass. 847 (1885). 

4 Ham v. Kerwin, 146 Mass. 878 (1888). 

5 RD oc 78,-§ 31, 

6 Burke vy. Miller, 4 Gray 114 (1855). 

7 Murphy v. Peoples’ Equitable Mutual Fire Insurance Co., 7 Allen 239 
(1863). 
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not already impliedly or expressly pleaded in the declara- 
tion.! 

If an answer alleges a release under seal, which is intro- 
duced in evidence, the plaintiff may show that it was fraud- 
ulently obtained, although no replication has been filed.” 

When an answer alleged a special contract in response to 
an account annexed, and a replication averred that, if made, 
such special contract was invalid under the statute of frauds, 
the only issue is as to the existence and validity of the contract.? 

Where an answer to a declaration for money had and 
received alleged that the money had been duly accounted for 
and paid, the plaintiff has a right to reply that the defendant 
had never paid him, and that the accounts rendered were 
false and fraudulent; but the plaintiff is bound to prove only 
so much of his replication as is necessary to meet the state 
of proof under the answer.! 

A replication may allege facts which occurred after the 
commencement of the action ; and a supplemental replication 
may be filed by leave of court.® 


Forms of Replications. 


Plaintiff’s replications are so entitled. 

Statute of Limitations. The following is the common 
form of a replication to an answer setting up the statute of 
limitations :— 


And the plaintiff replies as follows : viz., He says that within 
six years before the suing out of his writ the defendant executed 
a writing, a copy whereof is hereto annexed, by which he ac- 
knowledged said debt, and agreed to pay the same. 


1 Ballouv. Wells, 12 Allen 485 (1866); School District in Medfield v. 
Boston, Hartford & Erie Railroad Co., 102 Mass. 552 (1869); Cook v. 
Shearman, 103 Mass. 21 (1869). 

2 Lyon v. Manning, 183 Mass. 439 (1882). 

8 Friend v. Pettingill, 116 Mass. 515 (1875). 

4 Todd v. Bishop, 136 Mass. 386 (1884). 

®*R. L., c. 178, § 33. 
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He further says the defendant has been absent from this 
commonwealth for the space of three years last past. 


Minority. The following is the common form of a repli- 
cation to an answer setting up minority :— 


And the plaintiff replies that he is ignorant of the fact, so 
that he can neither admit nor deny that the defendant was a 
minor, as stated in his answer, but leaves the defendant to prove 
the same. 

He further says the articles mentioned in his bill of particulars 
were necessaries for the defendant, and suitable to his estate and 
degree. 


DECLARATIONS IN SET-OFF. 


If the defendant in an action already entered in court has a 
claim against the plaintiff! which was due when the suit «was 
begun,? the defendant may in certain cases set up the same 
as an offset or set-off to what he may owe to the plaintiff. 
The set-off is pleaded precisely the same as if an action was 
being brought upon it. It is entitled, “ Defendant’s decla- 
‘ration in set-off,” and each count begins, « And the defendant 
says that the plaintiff owes him,” etc., continuing as in an 
ordinary declaration. 

Claims in set-off are allowed only in actions founded 
upon demands which could themselves be the subject of set- 
off according to law. If at the commencement of an action 
upon a judgment or upon a contract, express or impled, for 


1 The parties must be identical, and of the same legal capacity. War- 
renv. Wells, 1 Met. 80 (1840); Buffum v. Deane, 4 Gray 385 (1855); Cook 
v. Mills, 5 Allen 36 (1862); Bridgham v. Tileston, 5 Allen 371 (1862); Sim- 
mons Vv. Shaw, 172 Mass. 516 (1899); McLauthlin v. Smith, 176 Mass. 46 
(1900). 

2 Baxter vy. Little, 6 Met. 7 (1848). When there are mutual demands 
existing between the parties to the suit, which become payable at 
different times, one party will have no right to set off a demand in his 
favor, which is not payable, against the demand of the other party, 
which is payable, without his consent. Greenough v. Walker, 5 Mass. 
214 (1809). 
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property sold, for money paid, for money had and received, 
for services performed and for an amount which is liquidated! 
or may be ascertained by calculation, the defendant has in 
his own right a claim against the plaintiff such as is herein- 
before mentioned, or such a claim which has been assigned 
to him with notice thereof to the plaintiff, it may be set off 
against the plaintiffs claim.? 

If the claim which is set off is founded on a bond or other 
contract having a penalty, no more can be set off than is 
equitably due.* Where the defendant held a bond signed by 
the plaintiff and others, both jointly and severally, the amount 
due on the bond may be set off as a mutual demand. 

If there are several plaintiffs or defendants, the claim set 
off must be due from all of the plaintiffs jointly and to all of 
the defendants jointly, except that in an action by or against 
partners, one of whom is a dormant partner, a claim due to 
or from the person with whom the contract was made may be 
set off as though the dormant partner were not a party to the 
action.® 

The assignee of a non-negotiable legal chose in action 
which has been assigned in writing may maintain an action 
thereon in his own name, but subject to all defences and 
rights of counter-claim, recoupment or set-off to which the 
defendant would have been entitled had the. action been 
brought in the name of the assignor.6 But if at the com- 
mencement of an action the defendant has notice that the 


1 Unliquidated claims cannot be set off. St. Louis Perpetual Insurance 
Co. v. Homer, 9 Met. 39 (1845); Pitts v. Holmes, 10 Cush. 92 (1852); Loring 
v. Otis, 7 Gray 563 (1856); Cardell v. Bridge, 9 Allen 355 (1864) ; Montague 
v. Boston & Fairhaven Tron Works, 97 Mass. 502 (1867); Taft v. Larkin, 
123 Mass. 598 (1878); Union Insurance Co. v. Howes, 124 Mass. 470 (1878); 
Barry v. Cavanagh, 127 Mass. 394 (1879); Barry v. Cavanagh, 150 Mass. 
436 (1881). The promise of the plaintiff to pay such damages makes no 
difference. Corey v. Janes, 15 Gray 543 (1860). 

Pal, 1,0, 174, § 1. 

Si Lu Cc. 174, § 2. 

* Donelson v. Colerain, 4 Met. 430 (1842). 

Som., C. 174, § 3. 

Seat. 1s., c. 173, § 4. 
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claim declared on has been assigned, he cannot set off aclaim 
against the original creditor which was acquired after such 
notice.! | 

An action for the recovery of an out-standing debt or claim 
which has been sold or assigned by an executor or adminis- 
trator under a license of the probate court to sell or assign 
any outstanding debts or claims must be brought in the name 
of the purchaser or assignee. ‘The fact of the sale must be 
set forth in the writ or declaration, and the defendant may 
avail himself of any defence which would have been open to 
him upon an action brought by the executor or administrator. 
Costs must be recovered by or against the plaintiff, but not 
against the executor or administrator. Such action, if brought 
upon a promissory note signed in the presence of an attesting 
witness, is barred by the provisions of R. L., ce. 202, if the 
action could have been maintained by the executor or 
administrator.? 


In an action brought by one person in trust or for the use 


or benefit of another, the defendant may set off a claim 
against the beneficrary.® 

If the principal defendant in a trustee process becomes 
indebted to the trustee, before his final answer, on any con- 
tract made before the service of the writ, he has a right to 
set off the amount thereof.* 

In an action by or against an executor, administrator or 
other person in a representative capacity, the defendant may 
set off a claim due to or from the testator, intestate or person 
represented, respectively ; but he can not set off a claim due 
in his own right to or from the executor, administrator or 
other person who sues or defends in a representative capacity, 
nor a claim which did not belong to him at the death of the 
testator or intestate.° If, upon such set-off against an 


1 R..Li, c, 174; § 4, 

2 R.)L.,, 6.178, § 5. 

® BR, .L,5:0. 078, 8-6. 

4 Lannan v. Walter, 149 Mass. 14 (1889). 

5 R. L., c. 174, § 6; Grew v. Burditt, 9 Pick. 265 (1830). 


_ * * 
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executor or administrator, a balance is found due to the 
defendant, the judgment therefor must be in the same form 
and have the same effect as if the action had been commenced 
by the defendant.’ A legacy may be set off.? 

In an action against an estate, there was set off a written 
instrument in which the plaintiff acknowledged that she had 
received certain money from the intestate, the same to be 
accounted for to her.’ 

In a suit by a surviving partner to recover a debt due to 
the firm, the defendant may set off a debt due to him from 
the surviving partner alone.‘ 

If a certain set-off was included in and concluded by a 
judgment, in an action upon that judgment the set-off cannot 
be again pleaded ;° as a judgment which is a bar to a suit on 
a claim is also a bar to the use of the same claim by way of 
set-off.® 

Independent claims accruing before the date of the writ in 
the original action may be set off in an action upon a judg- 
ment, if they were neither pleaded nor credited therein.’ 

A defendant is not obliged to plead a set-off; he may or 
may not, as he chooses. And the claim in set-off may be 
withdrawn at any time before final judgment; and an 
independent action brought upon it.® 

Where a count in tort is joined with one in contract for the 
same cause of action, and the defendant files a declaration in 
set-off the plaintiff cannot discontinue as to the count in 
contract without the consent of the defendant; and, if the 


Set mls, O..174,'§ 'T. 

2 Blackler v. Boott, 114 Mass. 24 (1873). See Barrett v. Barrett, 8 
Pick. 342 (1829); Jones v. Carpenter, 9 Met. 509 (1845). 

3 Gannon v. Ruffin, 151 Mass. 204 (1890). 

4 Holbrook v. Lackey, 13 Met. 132 (1847). 

5 Green v. Sanborn, 150 Mass. 454 (1890). 

6 Jones v. Richardson, 5 Met. 247 (1842). 

1 Fiske v. Steele, 152 Mass. 260 (1890); contra, Sheldon v. Kendall, 7 
Cush. 217 (1851). 

8 Minor v. Walter, 17 Mass. 237 (1821). 

® Cary v. Bancroft, 14 Pick. 315 (18833). 
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latter give his consent, he will be precluded from prosecuting 
his set-off as such.1 

A demand may be relied upon in set-off, although the 
defendant has commenced an action against the plaintiff 
therefor.? 

In answer to the defendant’s declaration in set-off the 
plaintiff may in his turn file a set-off to the defendant’s 
demands.? The pleadings subsequent to the filing of a 
declaration in set-off are governed by the same rules as if an 
action had been brought thereon; and the plaintiff is entitled 
to every defence which he might have had in an action against 
himself. After a declaration in set-off has been filed, the 
plaintiff cannot discontinue his action without the consent of 
the defendant.‘ . 

The provisions of law relative to the limitation of actions 
apphes to declarations in set-off, and the time is computed to 
the commencement of the action by the plaintiff; and it also 
applies to actions brought by the commonwealth or for its 
benefit.® 

The plaintiff may demur to the declaration in set-off if his 
own demand is not a subject of set-off.® 

Though a plaintiff has answered to a defendant’s declaration 
in set-off, in an action which is not subject to the set-off, he 
may object to evidence offered at the trial in support of the 
set-off.’ 

When to be Filed. In the supreme judicial court and the 
superior court, a declaration in set-off must be filed with the 
answer. In the municipal court of the city of Boston, it may 


1 Cains v. Tirrell, 112 Mass. 22 (1873). ; 

2 Sargent v. Southgate, 5 Pick. 312 (1827). If the claim in set-off is es- 
tablished, and the defendant also prevails in his separate suit, the 
adverse party may bring a writ of audita querela, or have some other 
remedy. 

3 Galligan v. Fannan, 9 Allen 192 (1864). 

4. Do iss’ 8. 

5 R. L., c. 174, § 10; Colt v.. Cone, 107 Mass. 285 (1871). 

6 Montague v. Boston & Fairhaven Iron Works, 97 Mass. 502 (1867). 

7 Tracey v. Grant, 137 Mass. 181 (1884). 
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be filed at any time during the sitting at which the writ is 
returnable, or within such further time as the court may 
allow. In other municipal courts and in police and district 
courts or before a trial justice, it must be filed when the action 
is entered, or within such further time as the court or trial 
justice allows.! 

If a declaration in set-off is duly filed in an action brought 
in an inferior court, and on appeal all the papers in the case 
are transmitted to the superior court,.it is not necessary to 
file it anew in the appellant court.? 

Notice of Filing. When a declaration in set-off is filed in 
the superior court, notice in writing of the fact must be sent 
on the same day by mail or otherwise to the adverse party ;? 
and if filed in the municipal court of the city of Boston, and 
in police and district courts, notice must be given in writing 
on the same day to the adverse party or his attorney.* 

Answers. In the superior court an answer to a declaration 
in set-off must be filed by the adverse party within twenty 
days after it is filed, or within such other time as the court 
may order ;° in the municipal court of the city of Boston an 
answer must be filed within forty-eight hours after notice of 
filing the declaration in set-off ;° and in police and district 
courts the answer must be filed within four days after the 
filing of such declaration, or within such other time as the 
court may order.’ 


. INTERPLEADER. 


If, in an action at law, the defendant admits his liability, 
and the amount thereof is not disputed, but it appears that 


Her, CG, 114, § 9. 
Manson v. Arnold, 126 Mass. 399 (1879). 
Common Law Rules of the superior court, X VI. 
Rules of the municipal court of the city of Boston, X.; and Rules of 
police and district courts, V. 
®> Common Law Rules of the superior court, XIV. 
6 Rules of the municipal court of the city of Boston, X. 
7 Rules of police and district courts, V. 


Pe OO te 
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such amount is claimed by the husband or wife of the 
plaintiff or by any person other than the plaintiff, and that 
the defendant has no interest in the subject matter of the 
controversy, the court may, upon the petition of the defen- 
dant, stating the names and residences of all known claim- 
ants and the amount actually due from the defendant, and 
after such notice as the court orders to the plaintiff and to 
such claimants, order such claimants to be made defendants, 
and thereupon hear and determine the rights of the respective 
parties in and to said amount. The defendant may hold such 
amount until final judgment, and must then pay it over in 
accordance with the order of the court, or he may pay it 
into court to await final judgment, and thereupon the action 
must be discontinued as to the defendant and his liability for 
said amount ceases. The costs of the defendant are in the 
discretion of the court, and may be charged upon the fund.! 

This statutory interpleader applies to equitable claims as 
well as claims at law.? 

If, in an action at law, in which property held by a public 
warehouseman or other depositary is sought to be recovered 
or the title thereto determined, it appears that such property 
is claimed by the husband or wife of the plaintiff or by any 
person other than the plaintiff, the court, upon the petition 
of the defendant, stating the names and residences of all 
known claimants, and after such notice as the court orders 
to the plaintiff and to such claimants, may order such claim- 
ants to be made defendants, and must thereupon hear and 
determine the rights and interests of the respective parties 
in and to such property, which may remain in the custody of 
the public warehouseman or other depositary until final 
judgment, and must then be delivered in accordance with the 
order of the court.® 

1R. L., ¢. 178, § 387. If the defendant does not pay the money into 
court he is liable for interest thereon from the date of the writ to final 
judgment. Converse v. Ware Savings Bank, 152 Mass. 407 (1890). 


2 Dizon v. National Life Insurance Co., 168 Mass. 48 (1897). 
oR, Lise. 187 9.88; 
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AMENDMENTS. 


Amendments of writs and declarations are freely allowed, 
in both form and substance, in cases where justice will be 
promoted thereby and litigation and delay prevented. 

The court may, at any time before final judgment, except 
as otherwise provided, allow amendments introducing a nec- 
essary party, discontinuing as to a party, or changing the 
form of the action, and may allow any other amendment in 
matter of form or substance in any process, pleading or 
proceeding which may enable the plaintiff to sustain the 
action for the cause for which it was intended to be brought, 
or which may enable the defendant to make a legal defence.! 
But a new cause of action cannot be thus introduced. 

No exception lies to the action of the court in allowing or 
refusing to allow an amendment.? 

Affecting Cause of Action and Security. The cause of 
action is considered to be the same for which the action was 
brought, if the court finds that it is the cause of action relied 
on by the plaintiff when the action was commenced, however 
the same may be misdescribed; and the allowance by the 
court of an amendment is conclusive evidence of the identity 
of the cause of action.? But no subsequent attaching cred- 
itor or purchaser of property attached or bail of any person 
other than the parties to the record is bound by such allow- 
ance unless he has had due notice of the application for leave 
to amend and an opportunity to be heard thereon, according 
to an order of notice to that effect issued by the court upon 
application of the plaintiff, and such third parties have the 
right of exception or appeal.! 


tee a. C. 173, § 48. 

2 Church v. Phillips, 157 Mass. 566 (1893); First National Bank of Chel- 
sea v. Hall, 170 Mass. 526 (1898). 

3 Mann v. Brewer, 7 Allen 202 (1863). In cases where this presumption 
can be contested, if the identity of the original with the right of action 
as amended is not patent on the record, oral evidence is admissible Ke 
show it. Freeman v. Creech, 112 Mass. 180 (1873). 

+ R. L., c. 178, § TT. 


442 MASSACHUSETTS PRACTICE. 


Adding a new cause of action, without notice to a subse- 
quent purchaser of attached property discharges the attach- 


ment.! So, adding a new cause of action will discharge the 
sureties on a bond given to dissolve an attachment ;? but if 
any count remains unaffected by the amendment it will not 
discharge the sureties as to such count.® So, if anew demand 
is added, but the judgment is rendered on the original demand 
only.4 


An amendment increasing the ad damnum, although to. 


correct a clerical error, will discharge the attachment.® 

An alteration of the return day in a writ, after service, by 
consent of parties, has the effect of discontinuing the action 
and bringing a new one; and a surety upon a bond given to 
dissolve the attachment before the alteration, is discharged 
thereby.® 

An amendment discontinuing as to one of the several 
defendants does not affect an attachment, nor a bond given 
to dissolve it.7 But discontinuing as to one defendant, and 
joining another will release a surety on such a bond, unless 
he was notified of the amendment ;* although the defendant 
as to whom the discontinuance was made was not a party to 
the bond.® 

Where a new count is added to a declaration, merely 
amending the original count, and being for the same cause of 


action, the amendment does not affect the attachment made- 


1 Willis v. Crooker, 1 Pick. 204 (1822); Freeman v. Creech, 112 Mass. 180 
(1873). 

2 Prince v. Clark, 127 Mass. 599 (1879). 

3 Warren v. Lord, 131 Mass. 560 (1881). 

4 Seeley v. Brown, 14 Pick. 177 (1833). 

5 Putnam v. Hall, 3 Pick. 445 (1826); contra, Townsend National Bank 
v. Jones, 151 Mass. 454 (1890). 

6 Simeon v. Cramm, 121 Mass. 493 (1877). 

7 Happenny v. Trayner, 111 Mass. 279 (1873); Sanderson v. Stevens, 116 
Mass. 133 (1874); Poole v. Dyer, 123 Mass. 363 (1877); Dalton v. Barnard, 
150 Mass. 478 (1890). 

8 Tucker v. White, 5 Allen 322 (1862). 

9 Richards v. Storer, 114 Mass. 101 (1878). 
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in the action, nor the bond given to dissolve such attach- 
ment.! 

Changing from Equity to Law and vice versa. ‘The 
supreme judicial court or the superior court may, at any 
time before final judgment, and upon terms, allow amend- 
ments changing an action at law into a suit in equity, or a 
suit in equity into an action at law, if itis necessary to enable 
the plaintiff to sustain the action or suit for the cause for 
which it was intended to be brought.? 

An entry on the docket of « Bill dismissed, with costs,” is 
not a final decree, where no formal decree has been extended 
or entered, without the meaning of the statute allowing 
amendments in equity cases changing them into actions at law.? 

Even after a rescript has been received by the superior 
court from the supreme judicial court, ordering judgment for 
the defendant in an action at law pending in the superior 
court, and an entry has been made on the docket of that 
court, in accordance with the rescript, the superior court may. 
suspend the judgment, and allow an amendment changing the 
action at law to a suit in equity, if it is done before a final 
judgment is entered by either special or general order; and 
no exception hes to the act of the court in the matter.‘ 

Form of Motion for Amendment. The form of a motion 
for an amendment is similar to other pleading, except that it 
is entitled, “ Motion of plaintiff to amend declaration,” etc., 
and begins, “* And now comes the plaintiff and moves that he 
may be allowed to amend his declaration by,” etc. 

Terms. Terms may be imposed by the court upon the 
party requesting an amendment; and are usually confined to 
items of taxable costs. In the case of Cleaves v. Lord,°® the 


1 Ball v. Claflin, 5 Pick. 303 (1827); Cutter v. Richardson, 125 Mass. 72 
(1878); Doran v. Cohen, 147 Mass. 842 (1888); Dalton v. Barnard, 150 
Mass. 473 (1890); Townsend National Bank v. Jones, 151 Mass. 454 (1890). 

Pete I, c. 173, § 52. 

3 Merrill v. Beckwith, 168 Mass. 72 (1897). 

4 Terry v. Brightman, 133 Mass. 536 (1882). 

5 Cleaves v. Lord, 3 Gray 66 (1854). 
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plaintiff was given no costs arising after the trial; and in 
Peck v. Waters,! the plaintiff took no costs, and paid the 
defendant’s costs after the amendment. 

The order of the court as to terms must be comphed with 
at once.” 


Amendment of Writs. 


The signature of the clerk may be added by amendment of 
the writ ;? and the same is true of the seal;? of the teste ;* of 
the date ;> of the place of return;® of the date of return ;’ of the 
amount of the ad damnum, if it was not originally beyond the 
jurisdiction of the court in which it was brought,? but not to— 
reduce its amount so as to oust the court of its jurisdiction ;!° 
of the names of the parties,!! and of their record capacity.” 

A misnomer of the name of one of the parties may be 
corrected by amendment, although there has been no appeatr- 
ance, if the writ was actually served upon the right person ;¥ 
even of the surname.}# 


Where the defendant’s name is left out of the writ, which 


1 Peck v. Waters, 104 Mass. 345 (1870). 

2 Cannon v. Leonard, 10 Allen 247 (1865). 

3 Austin v. Lamar Insurance Co., 103 Mass. 338 (1871). 

4 Austin v. Lamar Insurance Co., 108 Mass. 338 (1871). And this may 

be allowed at any stage of the case. Nash v. Brophy, 13 Met. 476 (1847). 
> Parkman v. Crosby, 16 Pick. 297 (1835); McIniffe v: Wheelock, 1 Gray 
600 (1854); Fay v. Hayden, 7 Gray 41 (1856). 

® Kimball v. Wilkins, 2 Cush. 555 (1848). 

* Hamilton v. Ingraham, 121 Mass. 562 (1877). 

8 Ddnielson v. Andrews, 1 Pick. 156 (1822); Cragin v. Warfield, 13 Met. 
215 (1847); Ellis v. Ridgway, 1 Allen 501 (1861); Hart v. Waitt, 3 Allen 
532 (1862); Graves v. N. Y. & N. E. Railroad, 160 Mass. 402 (1894). 

® Ladd vy. Kimball, 12 Gray 139 (1858); McQuade v. O’ Neil, 15 Gray 52 
(1860). 

10 Wright v. Potomska Mills Corporation, 138 Mass. 828 (1885). 

1 Langmaid v. Puffer, 7 Gray 378 (1856); Winch v. Hosmer, 122 Mass. 
439 (1877); Costelo v. Crowell, 134 Mass. 280 (1883); Barlow v. Nelson, 157 
Mass. 395 (1892). 

12 Lester v. Lester, 8 Gray 437 (1857); Hutchinson v. Tucker, 124 Mass. 
240 (1878); Buckland v. Green, 133 Mass, 421 (1882). 

13 TLangmaid v. Puffer, 7 Gray 378 (1856). 

14 Crafts v. Sikes, 4 Gray 194 (1855). 
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is duly served, it may be amended.! So, where a writ is 
issued against a defendant by a fictitious name, his real name 
being unknown to the plaintiff.2 So, of an amendment of the 
writ by inserting after the name of the defendant “ otherwise 
ealled William J. Robinson.’ 

Where an action was brought in the name of a deceased 
person, the writ could be amended by substituting therefor 
the name of the deceased’s executrix, and by also adding that 
the suit was brought for the benefit of a third person.! 

If a new defendant is introduced by amendment, the 
plaintiff may take out against him a new writ of capias and 
attachment or of summons in such form, and returnable at 
such time, as the court orders. Upon service and return of 
such new writ, like proceedings may be had as if the person 
named therein had been originally made a party.® 

The capias clause, if allowed to be inserted in a writ of 
attachment after an arrest of the defendant, will not make the 
arrest valid.é 

An action at law in tort for damages, for laying out a high- 
way, the writ not containing the declaration, cannot be 
amended into a petition for amount of damages under R. L., 
c. 48, $$ 27 and 109, after a year from the adoption of the 
order of location of the way.’ 

After Verdict. Where two persons were wrongly sued 
jointly, and a verdict had been returned against them jointly, 
the plaintiff may be allowed to amend by discontinuing as to 
one of the defendants, and may have judgment against the 
other.® 

The superior court may, after a rescript has been sent 


1 McGuire v. Davis, 8 Cush. 356 (1851). 
aia, ©, 107, § 18. 

38 Diettrich v. Wolffsohn, 136 Mass. 335 (1884). 
4 Lewis v. Austin, 144 Mass. 388 (1887). 

Sits ia, G 173, § 51. 

5 Learnard v. Bailey, 111 Mass. 160 (1872). 

7 Peterson v. Waltham, 150 Mass, 564 (1890). 
8 Ridley v. Knox, 138 Mass. 83 (1888). 
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down by the supreme judicial court, in an action pending in 
the superior court against two defendants, wherein the court 
found for the plaintiff, allow the plaintiff to discontinue as to 
one defendant, and to order final judgment against the other .! 

An amendment increasing the ad damnum may be allowed 
even after verdict.? 


Amendment of Declarations.? 


A new count may be substituted by amendment for the 
original count ;# and counts added.® 

A bill of particulars may be supplied by amendment to a 
declaration on an accountannexed.6 Anda bill of particulars 
itself may be amended.’ 

No declaration that has been inserted in a writ can be 
amended after service, except by consent of the defendant or 
leave of the court.® 

During Trial. Amendments may be allowed during trial; 
and during or after the arguments or exceptions, in order 
that there shall be no variance between the pleadings and the 
findings of fact.® 

When during a trial the court ruled that the action could 
not be maintained on the declaration, and the plaintiff was 


1 Gray v. Cook, 135 Mass. 189 (1888); Taft v. Church, 164 Mass. 504 
(1895). 

2 Luddingion vy. Goodnow, 168 Mass. 223 (1897). 

3 The amendment of a declaration will not precludea party from read- 
ing a deposition previously taken and filed in the case. Weatherby v. 
Brown, 106 Mass. 338 (1871). 

4 Mann v. Brewer, 7 Allen 202 (1868). 

5 Stowe v. Heywood, 7 Allen 118 (1865). 

6 Tarbell v. Dickinson, 3 Cush. 345 (1849); Burgess v. Bugbee, 100 Mass. 
152 (1868). 

7 Babcock v. Thompson, 8 Pick. 446 (1826). 

8 Clark v. Ward, T Gray 409 (1856); Jones v. Zlsley, 1 Allen 273 (1861). 

9 Cleaves v. Lord, 3 Gray 66 (1854); Baldwin v. Soule, 6 Gray 3821 
(1856); Stone v. White, 8 Gray 589 (1857); Nichols v. Prince, 8 Allen 404 
(1864); Peck v. Waters, 104 Mass. 345 (1870); Augur Steel Aale Co. v. 
Whittier, 117 Mass. 451 (1875); Keller v. Webb, 126 Mass, 393 (1879); 
Whitney v. Houghton, 127 Mass. 527 (1879). 
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allowed to amend, the court suggested that the trial proceed 
and the amendment be filed later, no objection being made, 
-and the amended count was filed the day after the verdict, 
the defendant cannot then object.! 

Where an amendment was made during trial, upon terms, 
but the terms were not duly complied with, the court held 
that the defendant might have an order after the verdict, that 
the plaintiff should have no benefit from his verdict till the 
terms were paid.” 

There is no right of exception to a refusal of the court to 
allow a plaintiff to amend his declaration at the trial.* 

After Verdict. [or the same reason that amendments 
are allowed during a trial they may be allowed after the jury 
have returned a verdict.! 

If the jury find on one count and disagree as to another, 
the declaration may be amended by striking out the count 
on which they disagree.® 

The supreme judicial court cannot allow amendments at a 
hearing on exceptions; that is the province of the court in 
which the main case is pending.® 

After judgment for the plaintiff on his declaration of one 
count, the court may allow him to amend by inserting other 
-counts for the same cause of action, and to take a general 
verdict on all the counts.’ 


Amendment after Demurrer. 
The court may allow a party to whose pleadings a demur- 


1 Horne v. Meakin, 115 Mass. 326 (1874). 

2 Cannon v. Leonard, 10 Allen 247 (1865). 

3 Payson v. Macomber, 3 Allen 69 (1861); Gwynn v. Globe Locomotive 
Works, 5 Allen 317 (1862); Looney v. Looney, 116 Mass. 283 (1874). 

4 Cleaves v. Lord, 3 Gray 66 (1854); Stone v. White, 8 Gray 589 (1857); 
Bannon v. Angier, 2 Allen 128 (1861); Colton v. King, 2 Allen 317 (1861); 
Keller v. Webb, 126 Mass. 393 (1879). 

5 Hall v. Briggs, 18 Pick. 503 (1836); Soule v. Russell, 13 Met. 436 (1847) ; 
Hayward v. French, 12 Gray 453 (1859). 

6 Nichols v. Prince, 8 Allen 404 (1864); Peck v. Waters, 104 Mass. 345 
- (1870); Locke v. Kennedy, 171 Mass. 204 (1898). 

7 Kendall v. Carland, 5 Cush, 75 (1849). 
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rer has been filed to amend, upon terms, within such time as 
it orders.} 


Amendment after Pleas and Answers in Abatement. 


If the defect upon which a plea or answer in abatement is 
founded is capable of amendment, the court may allow the 
plaintiff to amend, upon terms.? 


Amendment of Answers. 


A declaration in set-off may be allowed as an amendment 
to an answer.? 

The court may allow the defendant to amend an answer in 
abatement or to answer over by special order of the court for 
good cause shown, and not otherwise.? 


Amendment of Record and Proceedings. 


The court in which a judgment has been rendered, or to 
which it has been removed by writ of error, may, if justice 
so requires and the amendment is in affirmance of the judg- 
ment, allow formal defects or imperfections in the record or 
proceedings to be corrected or amended.4 


AS TO JOINDER OF ISSUE. 


A personal action is considered at issue when the plead- 
ings are closed, and a real or mixed action, when the plea is 
filed.2 There is no express joinder of issue at law. 


IR. L., c. 178, § 49. 

Aes ck (0, 

3 Hall vy. Rosenfeld, 177 Mass. 397 (1901). 

4 R. L., c. 178, § 538. See Amendment of docket, page 124, and Amend- 
ment of record, page 125, 
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CHAPTER XII. 


SUGGESTIONS, INTERROGATORIES, TENDER, ETC. 


Tuts chapter is devoted to various matters arising after 
the parties to an action are at issue. 


INTERLOCUTORY ORDERS. 


The court may in all cases order either party to file a 
statement of such particulars as may be necessary to give to 
the adverse party and to the court reasonable knowledge of 
the nature and grounds of the action or defence.! 

This power is entirely within the discretion of the presid- 
ing justice.” 

One furnishing such a bill of particulars is as much con- 
fined to his statements therein as if he had pleaded them in 
a special declaration.? 

Orders allowing amendments before trial, or allowing a 
supplemental declaration, answer or replication, or enlarging 
time, or any other interlocutory order which is necessary to 
prepare the case for trial, may be made by the court or by a 
justice thereof, in any county; and the several courts have 
made rules relative to notice, the times and places for motions 
at chambers and other matters.‘ 


By Agreement of Parties. 
Parties may make agreements relative to amendments and 
the time of filing papers, which are equivalent to an order of 


7 R. L., c. 178, § 68. 

2 Gardner v. Gardner, 2 Gray 484 (1854); Blake v. Everett, 1 Allen 248 
(1861); Harrington v. Harrington, 107 Mass. 329 (1871). 

3 Babcock v. Thompson, 8 Pick. 446 (1826). 

msi, c. 173, § 69. A 
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the court to the same effect. Any order mentioned in the 
preceding paragraph may be entered by consent in writing 
signed by the parties or their attorneys ; but all agreements 
of attorneys relative to an action or proceeding must be in 
writing; otherwise they are of no validity.! 

An oral agreement between attorneys made in open court 
and acted upon by the court need not be in writing, however.? 


SUGGESTIONS. 


The court may allow suggestions as to changes which 
occur in an action’ after its commencement to be entered on 
the record in such form as it approves.” 


Suggestion of Death. 


If the sole plaintiff or defendant in a personal action, the 
cause of which survives,‘ dies before the entry thereof or of 
an appeal from a judgment rendered therein, the action or 
appeal may be entered and his death suggested upon the 
record? The form of the suggestion is in the simplest lan- 
guage, and should be in writing and filed with the papers in 
the case. 

After the entry of such action or appeal and of the sug- 
gestion of a party’s death, his executor or administrator may, 
within such time as the court or trial justice allows, appear 
and prosecute or defend in the same manner as if the action 
had been commenced by or against him. If he does not 


LR. L., c. 118, §- 76; 

2 Savage v. Blanchard, 148 Mass. 848 (1889). 

o7ReaLie, ©. 173, §:-119. 

4 In addition to the actions which survive by the common law, the 
following also survive: actions of replevin, tort for assault, battery, 
imprisonment, or other damage to the person, for goods taken and 
carried away or converted, or for damage to real or personal property, 
for causing death, and actions against sheriffs for the misconduct or 
negligence of themselves or their deputies. R. L., c. 171, §§ 1,2. See, 
also, § 3; Wineburgh v. U. S. Steam & Street Railway Advertising Co., 
173 Mass. 60 (1899); Wilkins v. Wainwright, 173 Mass, 212 (1899). 
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voluntarily appear the court or trial justice before whom the 
action is pending must, upon motion of the surviving party, 
cite him to appear and prosecute or defend it.1 

Such citation must be returnable at such time as the court 
or trial justice may order, and served fourteen days at least 
before the return day; but it cannot issue after the expira- 
tion of two years from the time such executor or administra- 
tor has given bond, if he has given the notice of his appoint- 
ment as required by law.? 

If the executor or administrator does not appear on the 
return of the citation or within such further time as the court 
or trial justice allows, he must be nonsuited or defaulted and 
judgment rendered against him in like manner as if the action 
had been commenced by or against him in his said capacity, 
except that he is not personally hable for costs; but the 
estate of the deceased in his hands is liable for the costs, as 
well as for the debt or damages recovered.? 

If any of the several plaintiffs or defendants in a personal 
action, the cause of which survives, dies before final judg- 
ment, the action may be prosecuted by the surviving plaintiff 
or against the surviving defendant, as the case may be.*_ If 
all the plaintiffs or defendants die, the action may be prose- 
cuted or defended by or against the executor or administrator 
of the last surviving plaintiff or defendant, respectively.® 

After such suggestion of death, and before the executor 
or administrator appears to defend the action, its character 
cannot be affected by an amendment.® 


Suggestion of Bankruptcy and Insolvency. 


When the estate of a living party to an action is in course 
of settlement in the court of bankruptcy or insolvency, the 


Me., ©. 101, § 5. 
fda 0. 171, § 6. 
oes O,. 211, 8.7. 
Tucker v. Utley, 168 Mass. 415 (1897). 
rela. 111, 8.8. 
Smithv. Sherman, 4 Cush. 408 (1848). 
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suggestion of such proceedings may be’ filed in the action, 
generally by the insolvent, who wishes to postpone judgment 
therein until he can plead a discharge in bankruptcy or insol- 
vency, or his assignee, in the following form :— 


And now comes the defendant in the above entitled cause, and 
suggests to this honorable court that on the sixteenth day of June, 
A.D. 1900, he was adjudicated a bankrupt by the District Court 
of the United States for the District of Massachusetts [or, a 
warrant in insolvency was issued against his estate from the Insol- 
vency Court for the County of Hampshire], as will fully appear 
from an attested copy of the record of said adjudication [or, 
said warrant| hereto annexed, and marked “ A,’ and that pro- 
ceedings in his said bankruptcy [or, insolvency] are still pending. 


To such suggestion the following motion should be added : 


And said defendant moves that the above entitled cause may 
be continued to await said bankruptcy [or, insolvency] proceed- 
ings. 


If the assignee, in case either party to an action becomes 
insolvent, wishes to come into the case and prosecute or 
defend it, he should file a motion that he be so allowed. 

Before such a motion for continuance has any effect it 
must be brought to the attention of the court! Until such 
motion is made the plaintiff may continue to prosecute his 
claim to final judgment.? 

After such motion for continuance is allowed, the court 
cannot enter judgment, even as of a former day ;? and whether 
it shall be allowed or not is in the discretion of the court.? 
But, subsequently, if the act of the court has caused injustice 
to the defendant, the court, in its discretion, may grant a 
review to him, under which the wrong can be righted.® 


1 Dunbar v. Baker, 104 Mass. 211 (1870). 

2 Holland v. Martin, 123 Mass. 278 (1877). 

3 Page v. Cole, 123;Mass. 93 (1877). 

4 Barker v. Haskell, 9 Cush. 218 (1852); Sullings v. Ginn, 131 Mass. 479 
(1881). This is in insolvency. 

®° Todd v. Barton, 117 Mass. 291 (1875). 
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Continuances are freely granted in cases of insolvency ; 
except where a valid attachment has been made more than 
four months before filing the petition in insolvency, when the 
case may continue and a special judgment be issued against 
the attached property, under R. L., c. 177, §§ 24 and 25. 

When one of two defendants has suggested proceedings in 
insolvency relative to himself, the court has power to continue 
as to him, and proceed with the action as to the other.! 


CHANGE OF ATTORNEY. 


If either party in an action changes his attorney pending 
the suit, the name of the new attorney must be substituted 
on the docket for that of the former attorney and notice 
thereof given to the adverse party ; and, until such notice of 
the change of an attorney all notices given to or by the 
attorney first appointed are considered in all respects as 
notices to or from his client, except in cases in which, by 
law, the notice is required to be given to the party personally. 
And if a party appears for himself the same rules apply.” 


INTERROGATORIES. 


The plaintiff, after the entry of the action, and the 
defendant, after answer, or in a real or mixed action, after 
plea, and before the opening of the trial on the merits, may 
file in the clerk’s office* or in the office of a justice who has 
no clerk, or with a trial justice, interrogatories to the adverse 
party for the discovery of facts and documents material to 
the support or defence of the action.* 


1 Kennedy v. Doyle, 10 Allen 161 (1865). 

2 Common Law Rules of the supreme judicial court, III.; Common 
Law Rules of the superior court, V.; Rules of the municipal court of the 
city of Boston, II.; and Rufes of the police and district courts, III. 

3 In the municipal court of the city of Boston, interrogatories may be 
filed at any time after the commencement of the action, and the answers 
must be filed within four days after notice to the party who is to answer 
them; unless the court allows some other time. Rules of the municipal 
court of the city of Boston, XVII. 

*k. L,, c. 178, § 57. 
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Interrogatories are limited to the support of the interroga- 
tor’s side of the action. They are not intended and cannot 
be used to elicit evidence in support of the other party’s case, 
nor to ascertain the evidence relied on.! 

A plaintiff has the right to file interrogatories to the 
defendant relating to an issue raised by a replication, as well 
as other pleadings.” 

Parties living without the state must answer interrogatories 
the same as if they lived here.2 A commission is not 
necessary. 

Interrogatories are properly addressed to one of several 
defendants in an action of contract.* 

Though an action be brought for the benefit of a third 
person, the defendant still has a right to file interrogatories 
to be answered on oath by the plaintiff.° 

The following is the ordinary form in which interrogatories 
are propounded :— 


COMMONWEALTH OF MASSACHUSETTS. 
EssEx, £8. Superior Court, Jan. 2, A. D., 1907. 
John Smith v. John Weeks. 
INTERROGATORIES 

propounded by the plaintiff in the above-entitled action, to be 
answered on oath by the defendant in said action. 

Ist Interrogatory. Did you at any time within six years last 
past perform labor for Thomas Jones under a contract with him ? 

2d Int. When was the labor performed ? 

3d Int. What was the labor expended upon ? 


An affidavit of the interrogating party or of his attorney 
that he has reason to believe that the interrogating party will 


1 Wilson v. Webber, 2 Gray 558 (1854); Wetherbee v. Winchester, 128 
Mass. 293 (1880); Davis v. Mills, 163 Mass. 481 (1895). 

2 Todd v. Bishop, 136 Mass. 386 (1884). 

3 Townsend v. Gibbs, 11 Cush. 158 (1853). 

4 Stetson v. Wolcott, 15 Gray 545 (1860). 

5 Harding v. Morrill, 136 Mass. 291 (1884). 
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derive some material benefit in the action from the discovery 
which he seeks, if the discovery is fairly made, and that it is 
not sought for the purpose of delay, must be annexed to such 
interrogatories,! as follows :-— 


I, Andrew Sharp, the Attorney of the plaintiff in the above- 
entitled action, on oath say that I have reason to believe that 
the said plaintiff will derive some material benefit in said action 
from the discovery herein sought, if the same be fairly made, 
and that the discovery is not sought for the purpose of delay. 

Andrew Sharp. 

Essex, ss., Jan. 1, A.D. 1907. Then the above-named Andrew 
Sharp made oath that the foregoing statement by him subscribed 
is true, before me. Nathan Holman, 

' Justice of the Peace. 


An interrogatory should not request copies of papers in the 
possession of the party answering, but may ask for an 
inspection of them.? One party cannot, as of right, require 
another to produce all his books and papers in answer to 
interrogatories. <A specific order of court is necessary to do 
that.® 

When interrogatories are apparently not relevant to the 
issue the court may, in its discretion, refuse, upon request, to 
order them answered, or if they have been answered may 
order them expunged.’ Butif they are clearly relevant the 
refusal of the court, as above, is matter of exception.® The 
relevant interrogatories must be ordered to be answered, and 
others asked at the same time that are not relevant need not 


be.® 


1 R, L., c. 178, § 58. The affidavit is not conclusive that the interroga- 
tories are material. Its principal purpose is to ensure good faith. Foss 
v. Nutting, 14 Gray 484 (1860). 

2 Wetherbee v. Winchester, 128 Mass. 293 (1880). 

8 Amherst & Belchertown Railroad v. Watson, 8 Gray 529 (1857). 

+ Elliott v. Lyman, 3 Allen 110 (1861). . 

5 Elliott v. Lyman, 3 Allen 110 (1861); Baker v. Carpenter, 127 Mass. 
226 (1879). 

6 Hancock v. Franklin Insurance Co., 107 Mass. 118 (1871). 
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A party can file interrogatories but once in an action as a 
matter of right. Subsequent interrogatories may be filed 
by leave of court, however ;! and this privilege is entirely in 
the discretion of the court.2, Supplemental interrogatories 
are allowed, usually, when new facts, disclosed in the answers 
to the original interrogatories, furnish ground for further 
inquiry. ‘These rules apply to interrogatories to trustees in 
trustee process as to other parties.? 

If the court finds that due diligence has been used, it may 
allow interrogatories, with an affidavit stating the reason 
why they were not filed earlier, to be filed during the trial of 
an action. They must be answered forthwith or with as little 
delay as practicable, and the court may suspend the trial for 
the purpose of having them answered.* 


Answers to Interrogatories. 


Interrogatories must be answered, and the answers filed in 
the clerk’s office, within ten days after notice of their filing 
has been given to the party interrogated or to his attorney, 
unless, upon cause shown either before or after the expiration 
of said ten days, further time is allowed by the court. 
Answers to interrogatories filed before a police, district or 
municipal court or trial justice must be filed within such time 
as such courts or trial justices respectively order.® 

The answers must apply to each interrogatory separately, 
and be full. They must be written, and signed and sworn to 
by the interrogated party himself,® and not by his attorney.’ 
Answers may contain any matter relevant to the issue to 
which the interrogatory relates,® as brought out by the plead- 


1 Wetherbee v. Winchester, 128 Mass. 293 (1880). 

2 Hancock v. Franklin Insurance Co., 107 Mass. 113 (1871). 
3 Warner v. Perkins, 8 Cush. 518 (1851). 

>. Gees 

© R. L,, ¢. 178, §:59. 

oR. L.5 Ge 140,08. 00. 

7 Harding v. Noyes, 125 Mass. 572 (1878). 
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ings in the action ;! and this is true although such matter 
may not be in direct response to the interrogatories.? 

A single answer may be made to several interrogatories if 
the answer is responsive to each.? 

If a document, book, voucher or other writing called for 
by an interrogatory contains matters not pertinent to the 
subject of the action, the answer may state such fact and that 
such part has been sealed up or otherwise protected from 
examination ; and thereupon such part cannot be inspected 
by the interrogating party, but he may apply to the court and 
obtain an order to inspect the part so protected from exami- 
nation, or so much thereof as the court, upon a hearing, or, 
if necessary, by its own inspection, finds to have been im- 
properly withheld and concealed. Documents that are pro- 
tected from disclosure on grounds of public policy cannot be 
inquired into.® 

The party interrogated is not obliged to answer a question 
or produce a document if it would tend to criminate him, or 
to disclose his title to any property the title whereof is not 
material to the trial of the action in the course of which he 
is interrogated, or to disclose the names of the witnesses by 
whom, or the manner in which, he proposes to prove his own 
case.® 

A party refusing to answer an interrogatory on the ground 
that if he does so he will criminate himself, can escape 
answering only by stating that fact under oath.’ 

Answering an interrogatory which a party is not obliged 
by law to answer does not compel him to answer another such 
interrogatory.® 


1 Churchill v. Ricker, 109 Mass. 209 (1872). 

2 Baxter v. Massasoit Insurance Co., 13 Allen 820 (1866). 

3 Amherst & Belchertown Railroad v. Watson, 8 Gray 529 (1857). 
BivL., c. 173, § 62. 

Worthington v. Scribner, 109 Mass. 487 (1872). 

R. L.,.c. 178, § 63. 

HIobbs v. Stone, 5 Allen 109 (1862). 

Davis v. Mills, 163 Mass. 481 (1895). 
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If an answer contains irrelevant matter, or if it is not full” 
and clear, or if an interrogatory is not answered, and the 
party interrogated refuses to,expunge or amend, or to answer 
a particular interrogatory, the court or ajustice thereof may, 


upon motion, order such irrelevant matter to be expunged, or~ 


such imperfect answer to be made full and clear, or such 
interrogatory to be answered, within such time as it may 
order. 


If an answer is adjudged irrelevant or insufficient, or if a- 


party is ordered to answer an interrogatory, such order may 


be made respecting costs, either in the action or otherwise, as- 


the court may direct by general rules or by a special order in 
each case. 

If the answer shows that an interrogatory is immaterial, 
and does not harm the party, he cannot except to an order 
compelling him to answer.? 

If a corporation is a party to an action, the adverse party 
may examine the president, treasurer, clerk, or a director, 
manager or superintendent, or other officer thereof, as if he 


were a party. Municipal corporations are exempt from this. 


provision.® 

Interrogatories addressed to corporations to be answered 
by their officers must be confined to official knowledge on the: 
part of such officers.® 


Effect of Neglecting to Answer, ete. 


If a party neglects or refuses to duly expunge, amend or 
answer, the court, in its discretion, may order a nonsuit or 
default to be entered in the action ;‘ and this is soif any part. 


1 Re L., 0::178,°§ 64. 

otha Ct) loys, 

3 Todd v. Bishop, 136 Mass. 886 (1884). 

{Ry Le. 179,§ ot, 

5 Linehan v. Cambridge, 109 Mass. 212 (1872). 

6 Hancock v. Franklin Insurance Co., 107 Mass, 118 (1871). 

7 R. L., ¢. 173, § 66; Harding v. Morrill, 136 Mass. 291 (1884). 
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of the interrogatories are pertinent and material when a 
plaintiff wholly fails to answer.! 

If a party answers, the court has no authority to enter a 
nonsuit or default because the answers are adjudged to be 
insufficient or evasive,” providing that they respond substan- 
tially to the interrogatories. The court may order further 
and fuller answers, and on the neglect or refusal ot the party 
to make such answers, a nonsuit or default may be entered ;? 
and good faith and endeavor will protect a party from such 
nonsuit or default. 

The time when such a nonsuit or default shall be entered 
is exclusively in the discretion of the court.® 

A party to an action does not waive his right to a default 
for failure to answer interrogatories by placing the case on 
the trial list.® 


Use of Answers as Evidence. 


The answer of a party to interrogatories filed may be read 
by the other party as evidence at the trial. The party 
interrogated may require that the whole of the answers upon 
any one subject-matter inquired of be read, if a part of them 
is read ; but if no part is read, the party interrogated can in 
no way avail himself of his examination or of the fact that he 
has been examined.’ ‘This is true whether the answers relate 
to the interrogatories or not, providing that they relate to the 
issue.® 

Mistakes in answers may be explained by the party answer- 
ing, if he is a witness at the trial, although he might have 
asked leave of the court to amend the same.® 


1 Harding v. Morrill, 136 Mass. 291 (1884). 

2 Felis v. Raymond, 139 Mass. 98 (1885). 

3 Amherst & Belchertown Railroad v. Watson, 8 Gray 529 (1857). 

4 Wetherbee v. Winchester, 128 Mass. 293 (1880). 

5 Stern v. Filene, 14 Allen 9 (1867); Harding v. Noyes, 125 Mass. 572 (1878). 
6 Kennedy v. Gooding, 7 Gray 417 (1856). 

*R. L., c. 178, § 88. 

8 Churchill v. Ricker, 109 Mass. 209 (1872). 

® Blake v. Stoddard, 107 Mass. 111 (1871). 
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Answers filed in another suit may become evidence in a 
subsequent action, so far as they contain admissions of fact 
material and relevant to the issue in the latter case.! 

An amendment of a declaration does not affect the 
competency of answers taken on interrogatories before the 
amendment as evidence.? 

Answers to interrogatories as to the contents of a document 
which is or should be in the custody of the interrogating 
party are not competent evidence until the document has 
been shown to have been lost or destroyed. 


DEPOSITIONS.! 


Depositions to be used before courts, magistrates or other 
persons authorized to examine witnesses in civil actions may 
be taken,® but the authority for them is statutory. 

The same party may take a second deposition of the same 
witness.’ 

A person may be summoned and compelled, in like manner 
and under the same penalties as are provided for a witness 
before a court to give his deposition in a cause pending in a 
court of any other state or government. Such deposition may 
be taken before a justice of the peace or special commissioner 
in this commonwealth, or before a commissioner appointed 
under the authority of the state or government in which the 
action is pending. If the deposition is taken before such 
commissioner, the witness may be summoned and compelled 
to appear before him by process from a justice of the peace or 
special commissioner in this commonwealth.5 The opposing 


1 Williams v. Cheney, 3 Gray 215 (1855). 

2 Weatherby v. Brown, 106 Mass. 338 (1871). 

3 Hope Insurance Co. v. Chapman, 6 Gray 75 (1856). 

* The courts may make rules for issuing commissions for taking of 
depositions, filing interrogatories and regulating the time and manner of 
their taking, opening, filing, safe keeping and use. R. L., c. 175, §§ 39, 44. 

© RR. geo 16,825. 

6 Frye v. Barker, 2 Pick. 65 (1823). 

7 Akers v. Demond, 103 Mass. 318 (1869). 

° RR. L., .¢, 275, § 46. 


SUGGESTIONS, INTERROGATORIES, TENDER, ETC. 461 


party must have notice sufficient to enable him, or his attorney 
to conveniently reach the place of taking the deposition before 
the time fixed therefor.1 


Of Witnesses within the Commonwealth. 


The deposition may be taken of a witness or party whose 
testimony is wanted in a civil cause or proceeding pending in 
this commonwealth if he lives more than thirty miles from 
the place of trial, or is about to go out of the state and not to 
return in time for the trial, or is so ill, aged or infirm as to 
make it probable that he will not be able to attend at the trial.? 

Depositions may be taken in the town in which the supreme 
judicial court is sitting, and at an hour when the court is not 
actually in session; and at any other time and place by special 
order of court under its rules ;? and the superior court has such 
a rule, which also provides that if, at the hour named for 
taking the deposition, all the attorneys of record of the adverse 
party are actually engaged in court, the taking must be 
postponed until four o’clock on the afternoon of the same 
day in Suffolk, and, until the usual hour of adjournment, in 
other counties, and that, by consent of parties or special order 
of court they may be taken at any other time or place. There 
are no restrictions of this kind in the inferior courts; except, 
that in the municipal court of the city of Boston, such 
depositions cannot be taken during the sitting of the court, 
unless the permission of the court is obtained.° 

After an action has been commenced by the service of 
process, or after it has been submitted to arbitrators or referees, 
either party may apply to a justice of the peace or special 
commissioner who must issue a notice to the adverse party to 
appear before said justice or commissioner or any other justice 


1 Allen v. Perkins, 17 Pick. 869 (1835). 

2K. L., c. 175, § 26. 

3 Common Law Rules of the supreme judicial court, X XI. 
# Common Law Rules of the superior court, XX XVIII. 

> Rules of the municipal court of the city of Boston, XIX. 


462 MASSACHUSETTS PRACTICE. 


of the peace or special commissioner at the time and place 
appointed for taking the deposition and propose interroga- 
tories.! 

The following is a form of the application: — 


To John Walton of Wenham, in the county of Essex, and 
commonwealth of Massachusetts, a justice of the peace within 
and for said commonwealth :— 

Respectfully represents Abraham Smith of said Wenham, that 
on the second day of February, A. D. 1900, there was sued out of 
the superior court in said county of Hssex, in an action of contract, 
a writ against him, wherein Benjamin Brown of Manchester, in 
said county of Hssex, is plaintiff, said writ being returnable to 
said court on the first Monday of February, A. D., 1900, and that 
James Little, of said Wenham, a witness in said action, is so 7/ 
[or, infirm ; or, aged ; or, lives more than thirty miles from the 
place of trial of said action ; or, is about to go out of the common- 
wealth and not to return in time for the trial] as to make it 
probable that he will not be able to attend at the trial of said 
action. 

Wherefore said Abraham Smith applies to you to take the 
deposition of said James Little, as provided by law, relative to 
the matter of said cause. 

Dated at Salem, this first day of March, A. D. 1900. 

Abraham Smith [or, By his attorney, 
Asa Day). 


Upon the receipt of such application the magistrate issues 
a notice which may be in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, Ss. 
To Benjamin Brown of Manchester, in the county of Hssex, and 
said commonwealth. GREETING : 
Whereas Abraham Smith of Wenham, in said county of Hssex, 
has applied to me to take the deposition of James Little of said 
Wenham, to be used in an action of contract pending between 


aR. LG 118, $27. 
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‘you and the said Abraham Smith in the superior court; at the 
residence of said James Little, in said Wenham, and the sixth 
day of March, A. D. 1900, at ten o’clock in the forenoon, are the 
place and time appointed for the said deponent to testify what 
he knows relating to said action. You are hereby notified then 
-and there to appear and put such interrogatories as you may 
think fit. 
Dated at Wenham, this second day of March, A. D. 1900. 
; John Walton, 
Justice of the Peace. 


A deposition taken contrary to the rules is not admissible 
in evidence.! 

The notice must be served on the adverse party, or his 
agent or attorney, and if there are several plaintiffs or 
defendants, on any of them, by delivering an attested copy 
thereof to the person to be notified, or by leaving such copy 
at his place of abode, not less than twenty-four hours before 
the time appointed for taking the deposition, and also allow- 
ing not less time than at the rate of one day, Sundays 
excluded, forevery twenty miles’ travel to the place appointed.? 

The justice or commissioner who takes the deposition may 
give a verbal instead of the written notice, or if the adverse 
party or his attorney in writing waives notice or if the 
defendant does not enter his appearance in the action within 
the time required by law, no notice is required.® 

The deponent must be sworn or affirmed to testify the 
truth, the whole truth and nothing but the truth, relative to 
the cause for which the deposition is taken, and then be 


1 Fuller v. Damon, 135 Mass. 586 (1883). 

2 RK. L., c. 175, §§ 28, 29. The officer’s return that he has served the 
notice on the day before the time named for the examination of the 
witness, but does not name the hour when it was served, does not shuw 
_a legal service; and, although the notified party appeared at the taking 
of the deposition, and, after making a written protest for the purpose of 
saving his rights, cross-examined the witness, he does not thereby waive 
the insufficiency of the notice. Hunt v. Lowell Gas Light Co., 1 Allen 
.343 (1861). 

'kh. L., c. 175, § 30. 
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examined by the justice or commissioner, and the parties, if 
they think fit, and his testimony must be taken in writing.! 

The party producing the deponent must be allowed first to 
examine him, either upon verbal or written interrogatories, 
on all the points which he considers material; the adverse 
party may then examine him in like manner; after which 
either party may propose further interrogatories.? 

The deposition must be written by the justice, commission- 
er, deponent, or by a disinterested person, in the presence and 
under the direction of the justice or commissioner, be carefully 
read to or by the deponent, and then subscribed by him.? 

The deposition itself is in the following form :-— 


I, James Little, of Wenham, in the county of Hssex, and com- 
monwealth of Massachusetts, on oath depose and say in answer 
to the several interrogatories and cross interrogatories hereto 
annexed, as follows :— 

Interrogatories :— 

Interrogatory 1. What is your full name? 

Answer to Interrogatory 1. James Little. 

Int. 2. Where do you reside ? 

Ans. to Int. 2. Jn Wenham, Mass. 

Cross Interrogatories :— 

Interrogatory 1. Are you a relative of Benjamin Brown of 
Manchester, the plaintiff in this case ? 

Answer to Interrogatory 1. Jam his brother-in-law. 

(Signed) James Little. 


The justice or commissioner must annex to the deposition 
a certificate of the time and manner of taking it, the person 
at whose request and the cause in which it was taken, the 
reason for taking it, and that the adverse party attended, or 
if he did not attend what notice was given to him.4 


Ly ,70: 
L., ¢. 
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j idtay Cath Oats 34. The certificate is not conclusive of the fact that 
the notice was given. Minot v. Bridgewater, 15 Mass. 492 (1819). 
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The following is a form of such a certificate :— 


COMMONWEALTH OF MASSACHUSETTS. 
EssEx, ss. 


- This is to certify that James Little, the above-named deponent, 
appeared before me at his residence in Wenham, in said county 
of Hssex, at ten o’clock in the forenoon, on the sixth day of 
March, A. D. 1900, and gave the foregoing deposition, to be used 
in an action of contract now pending between Lenjamin Brown 
of Manchester, in said county, plaintiff, and Abraham Smith of 
said Wenham, defendant, before the superior court in said coun- 
ty ; that prior to his examination the said deponent was duly 
sworn |or, affirmed | by me to testify to the truth, the whole 
truth, and nothing but the truth relating to the cause for which 
said deposition is taken ;' that both parties to the said action 
had an opportunity to examine said deponent as in the statute 
provided ; that the said deposition was reduced to writing by 
me for, by John Hawes of said Wenham, a disinterested person, 
in my presence and under my direction]; that it was carefully 
read to [or, by] the said deponent, and was then subscribed by 
him; that the said deposition was taken at the request of Abra- 
ham Smith, the defendant in said action, the said deponent being 
so ill [or, etc.] as to make it improbable that he will be able to 
attend court at the trial of said cause, and that the plaintiff in said 
action attended at the taking of said deposition by his attorney, 
Solomon Wise, and the defendant in person and by his attorney, 
Amos Wiley. 
Dated at Wenham, this tenth day of March, A. D. 1900. 
; John Walton, 
Justice of the Peace. 





Fees: Notice to plaintiff, $0.20 
Deponent, travel 2 miles, .10 
Witness fee, 1.50 

Service of magistrate, 10.00 

, $11.80 


1 The certificate must show the truth related to the cause for which 
the deposition was taken. Simpson v. Carleton, 1 Allen 109 (1861); Bacon 
v. Rogers, 8 Allen 146 (1864). 
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If the deposition is taken on the ground of sickness, the 
certificate of the family physician, under oath, should accom- 
pany the application to the magistrate ; and be fastened into 
the return of the magistrate to the court, which must include 
the application, notice and its service, the deposition itself, 
and the certificate. 

The certificate is only prima facie evidence that a depo- 
nent lived more than thirty miles from the place of trial.! | 
The certificate may be amended by leave of the court.? 

The deposition must be delivered by the justice or com- 
missioner to the court, arbitrators, referees, or other persons 
before whom the cause is pending, or be enclosed and sealed 
by him and directed to it or them, and must remain sealed 
until opened by it or them.? 

Fees. Justices of the peace are allowed ten cents for a 
subpceua for one or more witnesses, and fifty cents for taking 
a deposition; for writing the caption and deposition twelve 
cents a page; and twenty cents for notice to the adverse 
party; and they must certify their fees and the deponent’s 
fees on the deposition. A reasonable charge for the service 
is generally allowed by universal consent.® 

Use as Evidence. ‘The court may exclude the deposition 
if it finds that the adverse party failed without fault to 
attend the taking thereof, and must exclude it if it finds that 
the reason for taking it, or other sufficient cause for its use, 
no longer exists ;° as that the deponent is present at the trial. 

When the ground 6f taking the deposition was that the 
deponent was about to leave the state, a subpcena addressed 


1 Littlehale v. Dix, 11 Cush. 364 (1853). 

2 Hitchings v. Ellis, 1 Allen 475 (1861). 

B ReiLiy ftt (0.75 Gus 

4 R, L., c. 204, § 1. 

®> Where the record does not disclose when, where, or by whom a 
deposition was taken, nor its length, an allowance of ten dollars there- 
for in the superior court will not be revised in the supreme judicial 
court on an appeal from a taxation of costs. Kellogg v. Kimball, 139 
Mass, 296 (1885). 

6 R. L., c. 175, § 36. 
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to the witness, with the officer’s return thereon that after 
diligent search he was unable to find the witness, is compe- 
tent to prove that the witness was without the common- 
wealth.!_ And where the same ground was stated, but the 
deponent testified in the deposition that he had no present 
intention of leaving the state, it was admitted upon evidence 
that he did leave the state and was still away.? 

Objections to the competency or credibility of the depo- 
nent and to the admissibility of any questions asked of him, 
or of any answers. made by him, may be made when the 
deposition is produced in the same manner as if he were 
personally examined as a witness at the trial.® 

If a plaintiff discontinues his action or becomes nonsuit, 
and another action is afterward commenced for the same 
cause between the same parties or their respective represen- 
tatives, depositions lawfully taken for the first action may be 
used in the second in the same manner and subject to the 
same conditions and objections as if originally taken for the 
second action, if the deposition was duly filed in the court 
in which the first action was pending and has remained in the 
custody of the court from the termination of the first action 
until the commencement of the second. 

A person may be summoned and compelled to give his 
deposition at a place within twenty miles of his place of 
abode, in like manner and under the same penalties as a 
witness before a court.? 

A person not a resident of, but found within, this com- 
monwealth, may be summoned and compelled to give his 
deposition at any place within ten miles of the place at 
which the summons is served upon him, in like manner and 


1 Kinney v. Berran, 6 Cush. 394 (1850). 

2 Livesey v. Bennett, 14 Gray 130 (1859). 

3 R. L., c. 175, § 37; Atlantic Insurance Co. v. Fitzpatrick, 2 Gray 279 
(1854): Heywood v. Reed, 4 Gray 574 (1855); Palmer v. Crook, 7 Gray 418 
(1856). 

4R. L., c. 175, § 38. 

® R. L., c. 175, § 40. 
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under the same penalties as he may be summoned and com- 
pelled to attend as a witness before a court.! 


Of Witnesses without the Commonwealth. 


The deposition of a person without this commonwealth 
may be taken under a commission issued to one or more 
competent persons in another state or country by the court in 
which the cause is pending; or it may be taken before a 
commissioner appointed by the governor for that purpose ; 
and in either case the deposition may be used in the same 
manner and subject to the same conditions and objections as 
if it had been taken in this commonwealth? 

A commission addressed to a commissioner in another state 
may be issued by the clerk at any time; but if addressed to 
any other magistrate in another state or country an order of 
the court is required if the court is in session. This rule is 
limited to the supreme judicial court and superior court.? In 
the inferior courts commissions may be issued to whomsoever 
the parties agree upon, otherwise to some magistrate.* 

Unless the court otherwise orders, a deposition taken before. 
commissioners must be taken upon written interrogatories, 
which must be filed in the clerk’s office and notice thereof ?® 
given to the adverse party or his attorney,® and upon cross 
interrogatories, if any are filed by him. But if the defendant 
does not enter his appearance in the action within the time 
required by law, no notice to him is required. The court 
may in any case order depositions to be taken before commis- 
sioners, in the manner provided by law for taking the 


IRL. 6. 175, § 41. 

2 R. L., c. 175, § 42. - 

3 Common Law Rules of the supreme judicial court, XIX.; and Com- 
mon Law Rules of the superior court, XXXVI. 

4 Rules of the municipal court of the city of Boston, XX.; and Rules 
of the police and district courts, XV. 

5 The notice must give the name of the witness to be examined. 
Minot v. Bridgewater, 15 Mass. 492 (1819). __ 

6 Attorney of record. Smith v. Bowditch, 7 Pick. 187 (1828). 
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depositions of witnesses within the commonwealth in actions at 
law,! or in such manner as the court orders, and in such cases 
must determine what notice shall be given to the adverse 
party, his agent or attorney, and the manner of such service, 
may authorize the taking of depositions of witnesses not 
specifically named in the commission, and may limit the extent 
of the inquiry. ‘The court may order the production before 
the commissioner of any books, instruments or papers relative 
to any matter in issue.” | 

The deposition of several witnesses may be taken under one 
commission, with one caption and the same interrogatories.® 

The application for a commission is simple. It should 
identify the action, and state the name of the witness and his 
place of residence. With it must be filed the interrogatories 
to be answered, and they may be headed “ Interrogatories to 
be put to John Smith of Troy, in the state of New York.” 
Upon receiving notice of the application, the opposing party 
may file similar cross interrogatories. If either party have any 
objection to the interrogatories of the other, it must be made 
before the commission is issued ; and unless the interrogatory 
is withdrawn, the objection must be noted in the deposition. 
Otherwise, an objection cannot be allowed. The court will 
not pass judgment upon the objection, however, until the 
trial.® ; 

The notice to the adverse party must be given in the 
supreme judicial court and superior court seven days at least 
before taking out the commission, and one day more for every 
ten miles that such party or his attorney lives from the clerk’s 
office, except, that if the adverse party does not appear to 


1 See page 461. 

2B. 1, c. 175, § 48. 

3 Howe v. Pierson, 12 Gray 26 (1858). 

* Potter v. Leeds, 1 Pick. 309 (1823); Allen v. Babcock, 15 Pick. 56 
(1833); Potter v. Tyler, 2 Met. 64 (1840); Adams v. Wadleigh, 10 Gray 360 
(1858); Akers v. Demond, 108 Mass. 318 (1869). 

Pte, du; ©. 175, § 37. 

6 Anonymous, 2 Pick. 165 (1824). 
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defend the action no notice need be given to him.! In police, 
district and municipal courts the limit is four days with one 
day additional for every ten miles distance.? 

The following is the form of the commission :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. To? John Wallingford, of Portland, in the state of 
Maine, or any commissioner appointed by the governor of this 
state to take depositions in the state of Maine, or to any justice 
of the peace, notary public, or other officer, legally empowered 
to administer oaths and to take depositions, or affidavits in the 
stute of Maine. GREETING : 

Be it known, that reposing confidence in your wisdom, prudence 
and fidelity, we have appointed you, and by these presents, do 
authorize and empower you, to take the depositions, on oath, of 
all such witnesses as either of the parties hereinafter named may 
desire ; to be used in the trial of a certain action now pending in 
our supreme judicial court in which Moses Allison of Salem, in the 
commonwealth of Massachusetts, is plaintiff, and Lawrence Appleton 
of Boston, in the said commonwealth,is defendant. And for that 
purpose, at a time and place to be by you appointed to cause any 
such witness to come before you, and each witness, when present 
before you, to examine carefully, on oath, of and upon the several 
interrogatories to be exhibited to you in behalf of either of the 
parties aforesaid, touching the premises ; and when yeu have so 
taken the examination aforesaid in writing, and caused the same 
to be subscribed by said witness in your presence, you are to 
return the same, as soon as may be, together with the said 
interrogatories and this writ with your doings herein, sealed up 
by you and directed to the said court, at Salem, within said 
county of Hssex. 


1 Common Law Rules of the supreme judicial court, XIX.; and Com- 
mon Law Rules of the superior court, XXXVI. 

2 Rules of the municipal court of the city of Boston, XX.; and Rules 
of the police and district courts, XV. 
. 8 The name of the magistrate need not be inserted if he is sufficiently 

described by his official title. Tucker v. Utley, 168 Mass. 415 (1897). 
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In testimony whereof, we have caused the seal of 


orig 

( Pg \ our said court to be hereunto affixed. 

ri ' Witness, William A. Long, Esquire, at Salem, the 
pci ca tenth day of August, in the year of our Lord one 


thousand nine hundred and one. 
John Hawthorn, Clerk. 


The execution of the above commission appears in certain 
schedules hereunto annexed. John Wallingford, 
Magistrate who took the same. 


This deposition is to be taken in the manner prescribed by the 
following rule of the supreme judicial court. 


**In all cases where depositions shall be taken on interrogatories, 
neither party shall be permitted to attend at the taking of such deposi- 
tion, either himself, or by an attorney or agent; nor be permitted to 
communicate by interrogatories or suggestions with the deponent, whilst 
giving his deposition. It shall be the duty of the commissioner to take 
such deposition in a place separate and apart from all other persons and 
to permit no person to be present during such examination except the 
deponent and himself, and such disinterested person (if any) as he may 
think fit to appoint as a clerk, to assist him in reducing the deposition 
to writing. And it shall be the duty of the commissioner to put the 
several interrogatories and cross interrogatories to the deponent in their 
order, and to take the answer of the deponent to each, fully and clearly, 
before proceeding to the next; and not to read to the deponent, nor 
permit the deponent to read, a succeeding interrogatory, until the 
answer to the preceding has been fully taken down.”’ 


The interrogatories and cross interrogatories filed by each 
party to the action are attached to the commission, each set 
being marked as to whom the deponent is, and which of the 
parties puts the interrogatories, with the objections to each 
question, if there be any, noted thereon. 

Neither party is permitted to be present at the taking of 
such a deposition, either personally or by attorney or agent ; 
nor to communicate by interrogatories or suggestions with 
the deponent while he is giving his deposition. It is the 
duty of the magistrate to take it in a place apart from other 
persons, permitting no one to be present during the examina- 
tion except the deponent and himself, and a disinterested 
person, if any, as he may think fit to appoint as a clerk to 
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assist him in writing the answers. Each interrogatory must 
be put in its order, and the answer taken to each, fully and 
clearly, before proceeding to the next; and no succeeding 
interrogatory can be read to or by the deponent until the 
answer to the preceding has been fully taken down.! 

The following is a form-of the magistrate’s certificate :— 


STATE OF MAINE. 
CUMBERLAND, SS. 

Pursuant to the foregoing commission, I caused the said W7- 
liam Adams to come before me, on the fifteenth day of August, 
A. D. 1901, and after having sworn? the said William Adams to 
testify the truth, the whole truth, and nothing but the truth, 
relating to the cause for which the deposition is taken, I exam- 
ined the said Wiliam Adums and reduced his testimony to writ- 
ing, The opposite party was not present, by himself or by an 
agent or attorney, nor did he communicate in any manner with 
the deponent whilst giving his deposition; and I took said 
deposition separate and apart from all other persons, no person 
being present except myself [or, add, and Thomas Johnson, a dis- 
interested person, whom Lappointed as clerk to assist me in reducing 
the deposition to writing®|; and in taking the deposition I put 
the interrogatories and cross interrogatories to the deponent as 
directed in the foregoing commission ;* and in all respects fully 
and exactly comphed with the directions in said commission in 


1 Common Law Rules of the supreme judicial court, XX.; Common 
Law Rules of the superior court, XXXVII.; Rules of the municipal 
court of the city of Boston, XXI.; and Rules of the police and district 
courts, XVI. 

2 A deposition taken in another state under a commission which does 
not state that the deponent was sworn before he was examined, but 
that he swore to the truth of the deposition, is admissible in evidence 
in the court’s discretion. Burt v. Allen, 103 Mass. 41 (1869). 

The oath may be administered in the usual and legal form of the 
place where it is administered. Vail v. Nickerson, 6 Mass. 262 (1810). 

3’ It must not be written by the party for whom the deposition was 
taken. Amory v. Fellows, 5 Mass, 219 (1809), 

* The certificate must show that the interrogatories were proposed to 
the deponent and that the deposition was taken pursuant to the com- 
mission. Davis v. Allen, 14 Pick. 313 (1833). 
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taking the same. And after the said deposition was taken I 
carefully read the same to the said William Adams, and he sub- 
scribed it in my presence. 

[SEAL | John Wallingford, 
a Commissioner for the Commonwealth of Massachusetts. 


Freres: Summons to deponent, $0.20 





Travel, deponent, 10 
Witness fee, deponent, 1.50 
Service, 10.00 

$11.80 


If it is objected that the magistrate was not an officer 
authorized by the commission to take the deposition, the 
burden of proof is upon the objecting party.1 

The fact that the magistrate headed his certificate “State 
of Massachusetts, Suffolk, ss.,’’ is not conclusive evidence to 
show that the deposition was not taken without the state. 
The postage stamp and postmark of the foreign country, in 
which the deposition was supposed to have been taken, upon 
the envelope in which it was forwarded to the clerk of the 
court, is such evidence that the court may find that it was 
taken in such foreign country.” 

After the deposition is taken it is required to be sealed in 
an envelope and returned to court. The various papers 
should be fastened together, but if they are not the enclosing 
of them in such sealed envelope is sufficient; and if books 
referred to in the answers, a part of which they are made, 
are enclosed in such envelope, it is a sufficient attachment to 
the deposition, they having been retained in the clerk’s cus- 
tody.® 

The commission and list of interrogatories must be returned 


1 McKinney v. Wilson, 183 Mass. 131 (1882); Common Law Rules of 
the supreme judicial court, XIX.; Common Law Rules of the superior 
court, XXXVI.; Rules of the municipal court of the city of Boston, 
XX.; and Rules of the police and district courts, XV. 

2 McKinney v. Wilson, 133 Mass. 131 (1882). 

3 Savage v. Birckhead, 20 Pick. 167 (1833); Shaw v. McGregory, 105 
Mass. 96 (1870); Downs v. Hawley, 112 Mass. 287 (1873). 
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with the deposition, or the latter will not be admissible in 
evidence.1 

A deponent may annex to his answer a copy of a docu- 
ment in his possession, which he swears to be correct ;? and 
the court, in its discretion, may allow it to be read to the jury.’ 

A deposition is good if the certificate omits to give the 
middle initial of the deponent’s name.4 

A deponent may refuse to answer a cross interrogatory if 
it is immaterial.’ The court may, in its discretion, refuse to 
admit a deposition in which the deponent refused or omitted 
to answer some of the interrogatories,’ or did not answer 
them fully ;7 but not because of the refusal of a deponent 
to answer an impertinent cross interrogatory.® 

Depositions and affidavits taken without the commonwealth 
in any other manner, if taken before a notary public or 
other person authorized by the laws of any other state or 
country to take depositions, may be admitted or rejected in 
the discretion of the court ; but such deposition or affidavit 
cannot be admitted unless the court finds that the adverse party 
had sufficient notice of the taking thereof, and an opportunity 
to cross-examine the witness, or that from the circumstances 
of the case it was impossible to give him such notice.?® 

If a deposition is taken without a commission, the burden 
of proving that the magistrate is one duly authorized to per- 
form such duties is upon the party offering it.1° 


1 Woods v. Clark, 24 Pick. 35 (1834). 

2 Binney v. Russell, 109 Mass. 55 (1871). 

3 LT’ Herbette v. Pittsfield National Bank, 162 Mass. 137 (1894). 

* Reeder v. Holcomb, 105 Mass. 93 (1870). 

5 White v. Solomon, 164 Mass. 516 (1895). 

6 Savage v. Birckhead, 20 Pick. 167 (1888). 

7 Todd v. Bishop, 136 Mass. 386 (1884). 

8 Akers v. Demond, 103 Mass. 318 (1869). 

® R. L., c. 175, § 45; Rules of the police and district courts, XV. 

1 Common Law Rules of the supreme judicial court, XIX.; Common 
Law Rules of the superior court, XXXVI.; Rules of the municipal 
court of the city of Boston, XX.; and Rules of the police and district 
courts, XV. 
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In the superior court there is a rule that no action shall 
be postponed or continued to await the return of a commis- 
sion to take testimony without the commonwealth if it 
appears that there has been any negligence in applying for 
and transmitting the same.! ’ 

Fees. ‘The fees of commissioners appointed by the gov- 
ernor of Massachusetts to take depositions in other states for 
use here are as follows: for administering the oath or afhir- 
mation, one dollar for each deponent; for each written page 
of the deposition, fifty cents; for authenticating, sealing up 
and directing the deposition, one dollar; and as much more 
as the court may order in its discretion. These rules do not 
expressly refer to other magistrates.” 


Use of Depositions as Evidence. 


Each deposition must be opened by the clerk of the court 
when presented for that purpose, either during a sitting or 
vacation ; and he must certify the day upon which it is opened, 
and may deliver it to the party for whose use it is taken. In 
the supreme judicial court and superior court the party for 
whose use a deposition has been taken will not be allowed 
afterwards to use it, unless it is filed within fourteen days,’ 
or in the municipal court of the city of Boston within forty- 
eight hours, after it is so opened, and in the latter court 
forty-eight hours are allowed for its examination after it is 
filed, unless a different period of time is ordered by the 
court. If the deposition, by accident or unforseen cause, is 
not filed within the fourteen days in the supreme judicial 
court and superior court, the court may, on motion, in its 
discretion,® allow it to be filed afterwards, sufficient cause 


1 Common Law Rules of the superior court, XL. 

2 See Lyman v. Hayden, 118 Mass. 422 (1875). 

8 Common Law Rules of the supreme judicial court, X VIII.; Common 
Law Rules of the superior court, XX XIX. 

# Rules of the municipal court of the city of Boston, XVIII. 

5 The decision of the court cannot be excepted to. Corcoran v. Batch- 
elder, 147 Mass. 541 (1888). 
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being shown. The time of filing is noted by the clerk in 
whose custody the deposition remains, as the other documents 
in the case, in the possession of the clerk, subject to the order 
of the court. If the deposition is not read at the trial by the 
party, taking it, the other party may use it if he sees fit on 
paying the cost of taking the same. In all cases the court 
may order a deposition in the possession of any party to be 
opened and filed on the application of any of the parties 
against whom the same is taken, at such time as the court 
directs, and if it be not opened and filed in pursuance of the 
order of the court, it cannot be used on the trial.1 

An amendment of the writ and declaration, made after a 
commission is issued, will not affect its admissibility in evi- 
dence, if the cause of action is not changed. 

A second deposition of a witness is admissible, though it 
contains testimony on some of the same subjects as are 
contained in the first deposition ;3 and the court may exclude 
a part of an answer. 

A deposition cannot be used if the deponent is in attendance 
at the trial ; nor can a deposition taken without the state prob- 
ably be admitted if it is shown that he is then within the 
commonwealth.® | 

If a written interrogatory calls for the production of a 
memorandum book, objection to its production should be 
made before the commission is issued; it is too late to object 
at the trial.6 And this applies to objections to written 
interrogatories generally.’ 


! Common Law Rules of the supreme judicial court, XVIII. ; Common, 
Law Rules of the superior court, XX XIX.; and Rules of the municipal 
court of the city of Boston, X XII. 

2 Weatherby v. Brown, 106 Mass. 338 (1871); Williams v. Holt, 170 Mass. 
351 (1898). 

3 Parks v. Cooke, 170 Mass. 498 (1893). 

* Collins, adm’a v. Greenfield, 172 Mass. 78 (1898). 

5 Todd v. Bishop, 136 Mass. 386 (1884). . 

58 Boston & Fairhaven Iron Works v. Montague, 135 Mass. 319 (1883). 

TR. 1, Ge 196; $87, 
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To Perpetuate Testimony. 


If a person desires to perpetuate his own testimony or the 
testimony of another person he can apply in writing to two 
justices of the peace or special commissioners, one of whom 
is an attorney at law, requesting them to take his deposition 
or the deposition of the person whose testimony he desires to 
perpetuate and stating briefly and substantially his title, claim 
or interest in or to the subject relative to which he desires the 
evidence perpetuated, the names of all other persons interested 
or supposed to be interested therein and the name of the 
witness proposed to be examined.! 

The justices or commissioners must thereupon cause notice 
of the time and place appointed for taking the deposition to 
be given to all persons named in said statement as interested 
in the case, in the manner provided in R. L., ¢. 175, $§ 27-30 ; 
and may order further notice. A person may be summoned 
and compelled to give a deposition in perpetuation of his 
testimony in like manner and under the same penalties as are 
provided for a witness before a court.? 

If at the time and place so appointed a witness or a person 
interested appears and objects, the justices must not take the 
deposition unless upon hearing the parties they find that such 
testimony may be material to the petitioner and is not sought 
for the purpose of discovery or of using it in an action then 
pending or unless the witness is the petitioner in an action 
thereafter to be brought against said witness, and that the 
petitioner is in danger of losing the same before it can be taken 
in any action wherein his right, title, interest or claim can 
be tried. In all cases the petitioner, his agent or attorney, 
must at the request of such witness or of a person interested, 
be examined on oath relative to his reasons for taking the 
deposition.? 

The deponent must be sworn and examined, and _ his 

R. L., c. 175, § 47. 


1 
2B. L., c. 175, § 48. 
8 R. L., c. 175, § 49. 
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deposition be written, read and subscribed in the manner pro- 
vided in R. L., ec. 175, $$ 30-33 ; and the justices must sign and 
annex thereto a certificate of the name of the person at whose 
request it was taken, the names of all persons who were 
notified to attend, of all who attended the taking thereof, of 
the time and manner of taking it, and that it was taken for 
the purpose of perpetuating the testimony therein.! 

The deposition, the certificate and the application of the 
petitioner must, within ninety days after the taking of the 
deposition, be recorded in the registry of deeds in the county 
or district in which the land lies, if the deposition relates to 
land; otherwise in the county or district in which the parties 
or some of them reside.” | 

If, at the time of taking such deposition or afterward, an 
action is pending between the petitioner and the persons 
named in his application or any of those who were notified as 
aforesaid, or any persons claiming under any of said persons, 
relative to the title, claim or interest set forth in the application, 
the deposition or a certified copy of it from the registry of 
deeds may be used in such action in the same manner and 
subject to the same conditions and objections as if it had been 
originally taken theretor.? 

Depositions to perpetuate the testimony of persons living 
without the commonwealth may be taken without the 
commonwealth, upon a commission issued by the supreme 
judicial court or the superior court.4. Such depositions may 
be used in like manner as if taken within the state.® 

1 Rk. L., c. 175, § 50. See page 465. 

2R. L., c. 175, § 51. If not recorded within ninety days from the date 
of its caption, the deposition is not admissible in evidence, though the 
adverse party was presentatthe taking. Bradstreet v. Baldwin, 11 Mass. 
229 (1814); Braintree vy. Hingham, 1 Pick. 245 (1822). <A certified copy 
should show the date of the record. 

3 R. L., c. 175, § 52. 

4 R. L., ¢. 175, § 53. The supreme judicial court may make rules for 
taking depositions to perpetuate the testimony of witnesses without the 
commonwealth, taken under a commission from the supreme judicial 
court or the superior court, and for the filing or recording of such de- 


positions. R. L., c. 175, § 58. 
SR. L., 6. 178,'§ 89. 
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The person who desires to take such deposition must file 
the application in either of said courts; and if the proposed 
deposition relates to land within this commonwealth, a copy 
of the application with the statement therein must be filed in 
the registry of deeds for the county or district in which the 
land or any part thereof lies ; otherwise, in the registry of 
deeds for the county or district in which the parties or some 
of them reside.! 

The court must order notice of the application and statement 
to be served on all the persons named therein as adversely 
interested and living within the commonwealth fourteen days 
at least before the time therein appointed for hearing the 
parties, and also order reasonable notice to be given to such 
persons living without the commonwealth.” 

If, upon hearing the parties who appear, the court finds 
that there is sufficient cause for taking the deposition, it must 
issue a commission therefor in like manner as for taking a 
deposition to be used in a cause pending in the same court.® 

The deposition must be taken upon written interrogatories 
filed by the applicant, and cross interrogatories, if any are 
filed by any party adversely interested, and be taken and 
returned substantially in the same manner as if taken to be 
used in a cause pending in the same court. 

Depositions to perpetuate the testimony of witnesses with- 
in or without the commonwealth, so as to be evidence 
against all persons, may, after public notice, be taken upon a 
commission issued by the supreme judicial court or the 
superior court.® Application for a commission may be made 
in the manner described at the top of this page, and the 
proceedings thereon are the same as mentioned in the three 
preceding paragraphs. The court must, also, require the 


Migs, CG. Lio, § 54. 
2 i, CG. 175, § 55. 
. L., c. 175, § 56. See page 470. 
74s, 170,§ 657. See page 471. 
> 5 xc. 175, § 60. 
min. G. 176, §'61. 


AaAAnnn 


480 MASSACHUSETTS PRACTICE. 


applicant, upon oath or otherwise, in its discretion, to state 
the names of all persons known or supposed to be interested 
in the subject matter of the application, and in the commis- 
sion direct the commissioner or commissioners to publish in 
such newspaper within or without the commonwealth, or 
both, or in such other manner as the court orders, such notice 
of the time and place of taking such deposition, and of the 
subject matter thereof, as the court approves. Such notice 
must be addressed by name to all persons who are known or 
supposed to be interested in the subject matter of the apph- 
cation, and generally to all others, and state that they may 
attend and propose cross interrogatories to the witness. The 
court may require additional personal notice of the time and 
place of taking and of the subject matter of such deposition 
to be given to such persons and in such manner as it orders.1 

After such deposition has been taken it must be returned 
to the court by whose order the commission issued, which, if 
the deposition is found to have been taken according to law 
and the directions contained in the commission, must order 
it to be recorded within thirty days after the date of the order 
in the registry of deeds, as above? 

A deposition taken and recorded as described in the last 
two paragraphs, or a certified copy thereof from the registry 
of deeds, may be used by the person at whose request it was 
taken, or by any person who claims under him, against any 
person whatever, in any action or process, wherein is brought 
in question the title, claim or interest set forth in the state- 
ment upon which the commission was founded, in the same 
manner, and subject to the same conditions and objections, as 
if it had been originally taken for said action or process.® 


EVIDENCE. 
The evidence to be submitted at the trial of an action 
R. L., ¢. 175, § 62. 


1 
2R. L., c. 175, § 63. 
2 Ri oe tne Oa 
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should be prepared as soon as convenient after a suit is 
brought unless a settlement is expected. 


Witnesses. 


A clerk of a court of record, a justice of the peace or a 
special commissioner may issue summonses for witnesses in 
all civil cases pending before courts, magistrates, auditors, 
referees, arbitrators, or other persons authorized to examine 
witnesses. 

Such summons may be served in any county by an officer 
qualified to serve civil process or by a disinterested person by 
exhibiting and reading it to the witness, by giving him a 
copy thereof, or by leaving such copy at the place of his 
abode.” | 

If the summons is served by a person not an officer the 
court may allow a reasonable compensation for the service to 
be taxed in the costs, but not to exceed an officer’s fee for 
similar services.? 

The following is the ordinary form of a summons to a 
witness :— 


CoMMONWEALTH OF MASSACHUSETTS. 


EssEx, SS. 
To Lyman S. Story of Rockport, in said county of Essex, 

GREETING : 
You are hereby required, in the name of the Commonwealth of 
Massachusetts, to appear before the Superior Court, holden at 
Salem, within and for the county of Hssex, on the first day of 
June, A. D. 1901, at ten o’clock in the forenoon, and from day to 
day thereafter, until the action hereinafter named is heard by 
said Court, to give evidence of what you know relating to an 
action of tort then and there to be heard and tried between John 
Doe, Plaintiff, and Richard Roe, Defendant [or, if the witness 1s 
desired to bring certain books or papers with him, add, and you 


Ls, c. 175, :§ 1. 
Ta, G, 276, § 2. 


R. 
RB. 
Young v. Makepeace, 108 Mass. 233 (1871). 


1 
2 
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are further required to bring with you all the account books in your’ 
possession and kept by you in dealing with the said John Doe, and 
a certain deed (describing it) ; ete.*]. 

Hereof fail not, as you will answer your default under the 
pains and penalties in the law in that behalf made and provided. 

Dated at Gloucester, the first day of May, A. D. 1907. 

Story M. Smith, 
Justice of the Peace. 


Notwithstanding the subpoena requires one to attend as a 
witness on the day named and subsequent days, he is not 
obliged to do so, in civil cases, unless he is paid or tendered 
his fee for attendance and also for travel in advance each 
day.2. The court will not issue a capias to enforce the at- 
tendance of a witness unless the witness has been duly sum- 
moned and paid or tendered his fees ;? but if he has been so 
required to attend, unless the witness has a sufficient excuse, 
the court, justice, master in chancery, auditor or county 
commissioners May issue a warrant to bring such witness 
before them to answer for the contempt, and also to testify 
in the case in which he was summoned.‘ For the contempt 
he is lable to a fine of not more than twenty dollars ;> and 
he is also liable to the aggrieved party in an action of tort 
for all damages caused by such failure to attend.® 

Oath.’ Courts, arbitrators, referees and auditors appoint- 
ed according to law may administer oaths or affirmations to 
all persons offered as witnesses before them.® 


1 This portion is the duces tecum. 

Radin, Go 11319"3. 

3 Atwood v. Scott, 99 Mass. 177 (1868). 

4k. ae Cc. 175, § 6. 

Ped sea Gd LOy ys Oe 

24 Oe he 

7 All oaths and affidavits administered or taken by a notary public, 
duly commissioned and qualified by authority of any other state or 
government, within the jurisdiction for which he is commissioned, and 
certified under his official seal, are as effectual in this commonwealth as 
if administered or taken and certified by a justice of the peace therein. 
R..L., G. 176,. 9°78. 

© R, ii0ed ay eid, 
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The usual mode of administering oaths in this common- 
wealth, with the ceremony of holding up the hand, must be 
observed in all cases in which an oath may be administered 
by law, except when a person to be sworn declares that a 
different mode of taking the oath is, in his opinion, more 
solemn and obligatory than the upholding of the hand, when 
the oath may be administered in such mode ;? or a Friend or 
Quaker when called on to take an oath may solemnly and 
sincerely affirm under the penalties of perjury ;? or a person 
who declares that he has conscientious scruples against 
taking an oath must, when called upon for that purpose, be 
permitted to affirm in the manner prescribed for Quakers, if 
the court or magistrate on inquiry is satisfied of the truth of 
such declaration. A person believing in any other than the 
Christian religion may be sworn according to the peculiar 
ceremonies of his religion. A person not a believer in any 
religion must be required to testify truly under the penalties 
of perjury; and the evidence of his disbelief in the existence 
of God may be received to affect his credibility as a witness.° 

Who may Testify.© Any person of sufficient understand- 
ing, although a party, may testify in any civil proceeding in 
court, or before a person who has authority to receive evi- 
dence, except that neither husband nor wife can testify as to 
private conversations with each other.’ 

The conviction of a witness of a crime may be shown to 
affect his credibility.® 

A party who calls the adverse party as a witness may 
cross-examine him.’ 


- ht. L., ¢, 175, § 15. 
Sit, -1,, C170, § 16. 
oh. 1i., ©. 175, § 17. 
* kh. L.,. c. 175, § 18. 
mote. 1,6. 175, § 19. 
6 This and the next two paragraphs do not apply to attesting witness- 


es to wills and codicils. R. L., c. 175, § 23. 
Peitie dis, 0,170, § 20. 
aeaee 1, C, 175, § 21. 
7H. L., c. 175, § 22. 
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The party who produces a witness cannot impeach his 
credit by evidence of bad character, but may contradict him | 
by other evidence, and may also prove that he has made at 
other times statements inconsistent with his present testi- 
mony; but before proof of such inconsistent statements is 
given, the circumstances thereof sufficient to designate the 
particular occasion must be mentioned to the witness, and he 
must be asked if he has made such statements, and, if so, 
must be allowed to explain them.! 

A declaration of a deceased person is not inadmissible in 
evidence as hearsay if the court finds that it was made in 
good faith before the commencement of the action and upon 
the personal knowledge of the declarant.? 

If the cause of an action brought against an executor or 
administrator is supported by oral testimony of a promise or 
statement made by the testator or intestate of the defendant, 
evidence of statements, written or oral, made by the decedent, 
memoranda and entries written by him, and evidence of his 
acts and habits of dealing tending to disprove or to show the 
improbability of the making of such promise or statement 
are admissible.® 

Other Evidence. Transcripts from stenographic notes 
duly taken in the superior court under the authority of law, 
when verified by the certificate of the official stenographer or 
assistant taking them, are admissible as evidence of testimony 
given whenever proof of such testimony is otherwise com- 
petent.* 

The records and judicial proceedings of a court of another 
state or of the United States are admissible in evidence in 
this commonwealth, if authenticated by the attestation of the 
clerk or other officer who has charge of the records of such 
court under its seal.° 
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Acts of incorporation may be declared on and given in 
evidence as public acts are.! 

The printed copies of all statutes, acts and resolves of the 
commonwealth, public or private, which are published under 
the authority of the: commonwealth, and copies of the 
ordinances of a city, the by-laws of a town or of the rules and 
regulations of a board of aldermen, if attested by the clerk of 
such city or town, are sufficient evidence thereof in all courts 
of law, and on all occasions.” 

Copies of books, papers, documents and records in the 
executive or other departments of the commonwealth, or of 
any city or town, authenticated by the attestation of the 
officer who has charge of the same, are competent evidence in 
all cases equally with the originals thereof, if the genuineness 
of the signature of such officer is attested by the secretary of 
the commonwealth under its seal or by the clerk of such city 
or town, as the case may be.® 

Printed copies of the statute laws of any other state or 
territory or of the United States or of a-foreign country, which 
purport to be published under the authority of their respective 
governments, or if commonly admitted and read as evidence 
in their courts, are prima facie evidence of such laws.* 

The unwritten or common law of any other of the United 
States, or of the territories thereof, may be proved as facts by 
parol evidence; and the books of reports of cases adjudged in 
their courts may also be admitted as evidence of such law.°® 

The existence, tenor or effect of all foreign laws may be 
proved as facts by parol evidence ; but if it appears that they 
are contained in a written statute or code, the court may in 
its discretion reject any evidence of such law which is not 
accompanied by a copy thereof.® 


1R. L., c. 175, § 72. 
2R.L., c. 175, § 73. 
8 R. L., c. 175, § 74. 
#R. L., c. 175, § 75. 
5 R. L., c. 175, § 76. 
6 R. L., c.-175, § 77. 
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Proof of Attested Instruments. 


The signature to an attested instrument or writing, except 
a will, may be proved in the same manner as if it-were not 
attested.1 


Notice to Produce Evidence at Trial. 


It is sometimes necessary to have in evidence written papers 
or things properly in the possession of the adverse party ; 
and they may be had in court in two ways; first, by a summons 
duces tecum,2 or, second, by giving notice by mail or personal 
delivery to such party or his attorney a reasonable time before 
the cause comes on for hearing.? Properly mailing a letter 
correctly addressed, postage prepaid, is prima facie evidence 
of its receipt by the party to whom it was addressed. Notice 
is sometimes given orally in: court; and the presiding justice 
may allow a reasonable time in which to produce the evidence, 
unless it is in court already.° 

Notice is not required in order to introduce secondary 
evidence of the contents of the documents asked for if the 
desired instrument is possessed in duplicate originals by each 
party ; nor when the instrument is itself a notice, as a notice 
to quit, or of dishonor of a bill of exchange,® or of the filing 
of interrogatories,’ nor when one party has notice that the 
other intends to charge him with its possession. 

The instrument desired need not be correctly and fully 
described if there can be no doubt as to what is intended.® 

Whether or not the notice is sufficient is in the discretion 
of the court.® 


tR. Ls, @. 175, § 70. 

2 See page 481. 

3 Thayer v. Middlesex Insurance Co., 10 Pick. 326 (1880). 

* Briggs v. Hervey, 130 Mass. 186 (1881). 

5 Welch, adm’x v. New York, New Haven & Hartford Railroad Co., 176 
Mass. 393 (1900). 

6 Hagle Bank v. Chapin, 8 Pick. 180 (1825). 

7 Quinley v. Atkins, 9 Gray 870 (1857). 

8 Bogart v. Brown, 5 Pick. 18 (1827); Bemis v. Charles, 1 Met. 440 (1840). 

® Bourne v. Buffington, 125 Mass. 481 (1878). 
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If the respondent can but refuses or neglects to comply 
with the notice, secondary evidence of the contents of the 
instrument is admissible.! 

If the paper called for is produced and after being duly 
inspected is not put in evidence, the party-producing it may 
use it as evidence, if it is the very instrument called for.? 

_ Ifa party refuses to so produce a paper, he cannot, after 
secondary evidence has been admitted, put in the original 
as evidence himself. 


CALL OF DOCKET. 


In the supreme judicial court, in several of the counties, but 
not in Suffolk, the docket is called at each jury sitting ; but 
there is no rule of court requiring such practice. The superior 
court has a rule requiring the civil docket or such part of 
it as the presiding justice directs to be called each year, after 
notice has been given by publication or otherwise, as the 
court may determine, and all suits which have remained 
without action for two years may be dismissed, unless good 
cause is shown to the contrary.* 

A default entered on the call of the docket may or may 
not be taken off in the discretion of the court.® 


ADVANCING CAUSES FOR SPEEDY TRIAL. 


If, in an action in which the plaintiff seeks merely to 
recover a debt or a liquidated demand, with or without 
interest, the defendant has appeared, the plaintiff may, within 
twenty days after the expiration of the time allowed to the 
defendant for filing an answer, file an affidavit verifying the 


1 Thayer v. Middlesex pieurance Co., 10 Pick. 326 (18380); Narragansett 
Bank v. Atlantic Silk Co.,3 Met. 282 (1841). 

2 Reed v. Anderson, 12 Gate: 480 (1853); Clark v. Fletcher, 1 Allen 43 
(1861); Long v. Drew, 114 Mass. 77 (1873). 

8 Kingman v. Tirrell, 11 Allen 97 (1865); Doon v. Donaher, 115 Mass. 151 
(1873). 

# Common Law Rules of the superior court, LXIII. 

5 Willey v. Durgin, 118 Mass. 64 (1875). 
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cause of action and stating that in his belief there is no 
defence thereto, and thereupon the clerk must issue an order 
requiring the defendant to show cause why judgment should | 
not be given for the plaintiff. The plaintiff must immedi- 
ately give notice in writing to the defendant of such order, 
and unless the defendant, within seven days after such notice, 
or within such further time as the court may allow, consents 
to a default and to judgment for the amount demanded, or 
unless he discloses, by affidavit or in such other manner as 
the court may order, such facts as the court finds entitle him . 
to defend, the court must advance such action for speedy 
trial; but if, upon a hearing under such order and notice, 
the court does not so advance the action, it may in its discre- 
tion award the defendant reasonable costs. The court must 
require the defendant to disclose specifically and clearly the 
substantive facts upon which he relies. 

A session of the superior court is held in Suffolk continu- 
ously, except in July, August and September, for the trial of 
causes advanced for speedy trial. See page 20. 

The following is a form of the petition-affidavit for ad- 
vancing a cause :— 


COMMONWEALTH OF MASSACHUSETTS. 
Essex, Ss. Superior Court, Jan. 10, A. D. 1902. 
John Doe v. Richard Roe. 


And now comes the plaintiff in the above-entitled action, and 
on oath says that the allegations contained in the declaration 
filed in said action are true, and that in his belief there is no 
defence to said action; wherefore he prays that an order may be 
entered calling on the defendant to show cause why judgment in 
said action should not be given for the plaintiff. John Doe. 

Essex, ss. January 10, A. D. 1902. Then personally ap- 
peared the above-named John Doe, and made oath that the fore- 
going affidavit by /im subscribed is true, before me, 

Roger Sherman, Justice of the Peace: 


1 R. L., c. 173, § 55. 
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Upon this petition-aflidavit the clerk issues an order to 
show cause as follows :— 


CoMMONWEALTH OF MASSACHUSETTS. 
ESssEx, SS. Superior Court, Jan. 10, A. D. 1902. 
John Doe vs. Richard Roe. 

And now in the above-entitled action the plaintiff, on the tenth 
day of January, A. D. 1902, having filed an affidavit verifying 
the cause of action, and swearing that in his belief there is no 
defence, it is ordered that the defendant forthwith appear at said 
court and show cause why judgment should not be given for the 
plaintiff. By the Court, Andrew Todd, Clerk. 


The affidavit need not allege that the action was brought 
for a liquidated claim ;! it may be made by one of several 
plaintiffs, and the order to show cause may be given to the 
defendant’s attorney of record.” 


OFFER OF JUDGMENT. 


If the defendant in an action at law ora suit in equity, 
wherein damages only are sought to be recovered, offers in 
court and by a writing consents to be defaulted, and to have 
judgment rendered against him as damages for an amount 
therein specified, the writing and the time when it was filed 
must be entered of record; and if the plaintiff within ten 
days, or such further time as the court allows, after receipt 
of notice thereof, accepts such offer, the court must render 
judgment accordingly, with costs to the date of the notice. 
Such judgment rendered by a police, district or municipal 
court or trial justice is final.® 

If the plaintiff does not elect to accept such offer, and 
does not recover as damages an amount, excluding interest 
from the date of the offer, larger than the amount so offered 


1 Merchants’ National Bank v. Glendon Co., 120 Mass. 97 (1876). 
2 Rogers v. Ladd, 117 Mass. 334 (1875). 
Siltwats, ©, 173, §°72. 
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by the defendant, he must have judgment for his costs only 
to the date of the offer, and the defendant have judgment 
for his costs after said date.! 

Such an offer if it is not accepted is not evidence against 
the party who makes it, either in a subsequent proceeding in 
the action in which it is made or in another action.? 

The following is a form of an offer of judgment :— 


Essex, ss. Superior Court, Feb. 11, A. D. 1902. 
John Roe v. Richard Doe. 

And now comes the defendant in the above entitled cause and 
offers and consents to be defaulted, and that judgment may be 
entered against him in the sum of five hundred dollars as 
damages. By his attorney, 

Solomon Dole. 


An offer of judgment “in the sum of $407.72, principal 
and interest due to date and costs,’ must be taken to in- 
clude the principal and interest if not the costs.’ 


TENDER. 


The payment or tender of payment of the whole amount 
due on a contract for the payment of money after it is due 
and payable and before action is commenced has, if pleaded, 
the same effect as if made at the time provided in the con- 
tract. Such payment or tender may also be made after 
action has been commenced and at least four days* before the 
return day of the writ, with costs to the time of payment or 
tender. The tender last mentioned may be made to the 
plaintiff or to his attorney in the action, and, if not accepted, 
the defendant may avail himself of the tender in defence 
in like manner as if made before the commencement of the 
action, bringing into court the amount so tendered.® 


lL Rog ce 178, $78. 

o ROL AG ies eu 

3 Upton v. Foster, 148 Mass. 592 (1889). — 
4 Sundays are not to be counted. 

6 RL. G51 45 os 


SUGGESTIONS, INTERROGATORIES, TENDER, ETC. 491 


If, after wages for personal services have been attached in 
trustee process and before the entry of the writ, the defen- 
dant tenders to the plaintiff the whole amount due and 
recoverable in the action, and the fees of the officer for 
serving the writ, the plaintiff can recover no costs, other 
_ than said fees.1 

A person, trespassing on lands casually and involuntarily, 
may, before an action is commenced therefor, tender the 
damages, and upon action brought disclaim title and allege 
the tender, and that the trespass was casual and involuntary. 
He will then recover his costs. Or, he may make a tender 
after the action is brought, and the effect will be the same, 
except that he must tender enough more to cover the costs of 
suit to the time the tender is made.? 

A person or corporation against whom damages are claimed 
for taking or injuring land by authority of law, or upon 
whose property a len is claimed, may make a tender or an 
offer of judgment in any proceedings relative thereto in like 
manner and with like effect as in matters of contract ; but if 
an assessment of damages is required before applying for a 
jury, no tender or offer of judgment can be made until after 
such assessment, nor of less amount.® 

If, at the time of a tender, the writ is in the hands of an 
officer for service, his fees must be included in the amount 
tendered, though no service has as yet been made upon the 
_ defendant, if the latter has had notice of the fact.4 .If the 
tender is made while the defendant is ignorant that an officer 
has the writ in his hands, he must pay the officer his fees to 
the time of the tender as soon as he learns the fact, or the 
tender is invalid.° 

If such tender is accepted, the plaintiff or his attorney 


aries, C, 189, § 28, 

2h. L., c. 185, § 8. 

3 R. L., c. 174, § 14. This provision does not apply to cases under the 
provisions of R. L., c. 196. 

* Emerson v. White, 10 Gray 251 (1858). 

eon. L., c. 174; §. 18. 
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must, at the request of the defendant, sign a certificate or 
notice thereof to the officer who has the writ, and deliver it 
to the defendant.! 

A tender is a continuing offer, and must be pleaded as soon 
as the case gets into court. It must be set up in the answer,? 
a form of which is on page 426; and he must pay his money into 
court.? The same rule is true of a tender made after the answer 
is filed.4 

A plea of tender and payment of the amount into court 
admits the plaintiff’s right of action, and the defendant's 
liability to the amount tendered. Whatever the result of the 
suit, the plaintiff has a right to the amount of the tenderasa 
payment pro tanto.° 

If the tender is not accepted and the verdict or finding of 
the court is for more than the amount of the tender, judgment 
will be entered for the excess, even though it is no more than 
forty-one cents.® 

In all cases in which money is brought into court under 
the common rule, the plaintiff is entitled to receive the same 
together with his costs to that time, to be legally taxed ; and, 
if the plaintiff taxes his costs in a reasonable time the amount 
thereof must be paid into court in addition to the money 
brought in which will be for the use of the plaintiff and paid 
to him on request. The amount so brought in is considered 
as stricken out of the plaintiff’s demand, as if paid. If the 
plaintiff consents to accept it in satisfaction, with the costs, 
all further proceedings in the case will cease. If the plaintiff 
signifies his election not to receive it in satisfaction but to 


TOR e174, 813; 

2 Brickett v. Wallace, 98 Mass. 528 (1868); Grover v. Smith, 165 Mass. 
132 (1896). 

3 Claflin v. Hawes, 8 Mass. 261 (1811). Simply paying money into court 
is notatender. Hart v. Goldsmith, 1 Allen 145 (1861). 

4R. L., c. 174, § 12; c. 185, § 8; Carley v. Vance, 17 Mass. 392 (1821). 

5 Bacon v. Charlton, 7 Cush. 581 (1851); Currier v. Jordan, 117 Mass. 
260 (1875). 

6 Boyden v. Moore, 5 Mass. 365 (1809). 
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proceed in his action, and recovers any sum beyond the amount 
paid in, he is entitled to judgment therefor, with costs to be 
taxed from the time the money was brought in. If the 
plaintiff fails to prove more to be due him than the sum 
brought in, the defendant will be entitled to a verdict and 
judgment thereon, with costs to be taxed from the time the 
money is paid into court.! 

In the superior court, if the sum brought in does not exceed 
twenty dollars, the costs to be paid are such as would be 
recoverable on a judgment for the sum so brought in ; and if 
the plaintiff in such case recovers a sum which, with the sum 
so paid in, will entitle him to full costs, he will recover full 
costs, deducting the costs so paid; but if the sum recovered 
does not, in addition to the sum so paid, amount to more 
than twenty dollars, the plaintiff’s costs cannot in the whole 
exceed the amount of costs to which he would be entitled on 
a judgment for the recovery of the sums so recovered and 
paid in.? 

The money paid into court is in the custody of the clerk, 
who must pay it to the party entitled to it, on request. If 
the money is not taken out of court by the plaintiff at the 
time it is paid in it must be deposited by the clerk in some 
bank at the risk of the person entitled thereto. The fee of 
the clerk therefor is one dollar; and in the supreme judicial 
court he is also entitled to a commission of one per cent on 
sums not exceeding five hundred dollars, and one-half ef one 
per cent on any amount beyond that suin, as a compensation 
for receiving and paying out the money; such fees and com- 
missions to be paid by the party paying the money into court.? 


1 Common Law Rules of the supreme judicial court, X.; Common 
Law Rules of the superior court, XX VI.; Rules of the municipal court 
of the city of Boston, XXIII.; Rules of the police and district courts, 
XVIIL;R. L., c. 203, § 6. 

2 Common Law Rules of the superior court, XX VII. 

3 Common Law Rules of the supreme judicial court, XI.; Common 
Law Rules of the superior court, XX VIII.; Rules of the municipal court 
of the city of Boston, XXIV.; and rules of the police and district courts, 


XVITI. 
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The clerk of the municipal court of the city of Boston is 
allowed to seal up and keep the money paid into court, or 
deposit it in some bank to the credit of the plaintiff; and the 
clerk is not accountable therefor if it is lost, unless he is 
negligent.t | 


1 Rules of the municipal court of the city of Boston, XXIV. 
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CHAPTER XIII. 


REMOVAL OF ACTIONS. 


ACTIONS may be removed from one county to another, from 
a trial justice to the superior court, and from the state to the 
Federal courts. 


From One County to Another. 


The defendant or tenant in an action brought in Suffolk 
county by the city of Boston or its collector may, if the suit 
is brought in the supreme judicial court or superior court, 
within thirty days after the day for appearance, or if the action 
is brought in a police, district or municipal court and taken to 
the superior court on appeal, within thirty days after the 
entry of the appeal, file a motion for the removal of the 
action to the county of Essex, Middlesex or Norfolk, and 
the court must thereupon order it to be removed to the same 
court in such one of said counties as the attorney of the city 
of Boston elects.! 

, If the supreme judicial court or the superior court, finds 
that a party to an action pending therein cannot, by reason of 
local prejudice or other cause, have an impartial trial in the 
county in which the suit was commenced, it may, upon the 
application of either party, order it to be removed for trial to 
another county. Upon the entry of such order, the clerk of 
the court in which the proceeding is pending must forthwith 
transmit all the papers in the case, and a certified copy of said 
order to the clerk of the court for the county to which it has 
been removed. The clerk who receives such papers and 


1 R. L., c. 167, § 9. 
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order must forthwith enter them on his docket, and the case 
is then prosecuted as if it had been originally commenced in 
the county to which it has been removed.! 

If an action, commenced in the supreme judicial court or 
superior court, has been brought in an erroneous venue the 
court may, at any stage of the proceedings, and upon the 
motion of either party, order it, with all papers relating 
thereto, to be transferred to the proper county, upon terms to 
the defendant; and it must thereupon be entered and 
prosecuted in the same court for that county as ifit had been 
originally commenced therein, and all prior proceedings 
otherwise regularly taken become valid.? 

A transitory action can be removed before service of 
process; and it may be removed to the court in which it 
originated, the power of the court not being exhausted by a 
single removal. 


From a Trial Justice to the Superior Court. 


If, in an action pending before a trial justice, it appears 
from the pleadings or otherwise that the title to land is drawn 
in question, the fact, unless it appears by the pleadings, must 
be stated on the record, and the case must, at the request of 
either party, be removed to the superior court for the same 
county at the return day next after the removal is requested, 
and there be tried and determined as if it had been originally 
commenced, or, if it is a writ of scire facias, as if the original 
judgment had been obtained in that court.4 

The party who requires the action to be removed must, 
except when a bond is given to dissolve the attachment, if 
any was made therein, recognize to the other party in a 
reasonable sum, with sufficient surety or sureties, and with 


R. L., ¢. 167, § 12. 

R. Lejto. 167, $14, 

Teen v. Wason, 152 Mass. 268 (1890). 

R. L., ec. 161, § 19. This does not include mauitlane brought to en 
force mechanics’ liens under R. L., c. 197. Dion v. Powers, 128 Mass. 
192 (1880). 
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condition to enter the action in the superior court for the 
same county at the return day next after removal is requested, 
and if he fails so to do the trial justice must hear and 
determine the case as if no removal had been requested.! 

The recognizer must produce at the superior court a copy 
of the record and copies of all papers filed in the case, except 
that when depositions or written evidence or documents are so 
filed the originals must be produced, and if he fails so to do 
or to duly enter the action, he must, upon complaint of the 
adverse party, be there defaulted or nonsuited as the case 
may be, and such judgment must be then rendered as law and 
justice may require.” 

The court has no authority to order such cases removed, 
except upon the request of a party.2 Nor unless the title to 
land is in question. If the title is admitted, the action cannot 
be removed.! 


From the State to the Federal Courts. 


An Act of Congress of 1888° provides that any suit of a 
civil nature, at law or in equity, brought in any state court, 
arising under the constitution or laws of the United States, 
or treaties made under their authority, or in which the United 
States are plaintiffs or petitioners, or in which there is a 
controversy between citizens of different states or a con- 
troversy between citizens of the same state, claiming lands 
under grants of different states, or a controversy between 
citizens of a state and foreign states, citizens, or subjects, 
or which is wholly between citizens of different states, or 
when because of local prejudice or influence justice cannot 


1R. L., c. 161, § 20. R. L., c. 181, § 6, says that bond must be given. 
A recognizance of this kind in which the condition was erroneously 
written, ‘‘ to prosecute his appeal,’’ was held to be good. Lawrence v. 
Souther, 8 Met. 166 (1844). 

2R. L., c. 161, § 21. 

3 Leary v. Reagan, 115 Mass. 558 (1874). 

* Shurtleff v. Hutchins, 10 Met, 248 (1845). 

5 U.S. St., 1888, c. 866. 
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be obtained in the state court, may be removed to the circuit | 
court of the United States for the district in which one of 
the parties resides, by either one or more of the plaintiffs or 
defendants actually interested in such controversy and living 
in a state other than that in which the suit is pending.! In 
all cases, the matter in dispute must exceed, exclusive of 
interest and costs, the sum or value of two thousand dollars. 
And a removal may be had when neither of the parties is a 
citizen of this commonwealth.? 

The act provides that the suit may be removed upon the 
party’s filing in the state court a petition for removal before 
an answer must be filed,? and making and filing therewith a 
bond? with good and sufficient surety for entering in such 
circuit court, on the first day of its then next session, a copy 
of the record in such suit, and for paying all costs that may 
be awarded by the said circuit court, if said court holds that 
the suit was wrongfully or improperly removed thereto, and 
also for there appearing and entering special bail in such 
suit, if special bail was originally requisite therein. 

If the petitioner is a corporation, the affidavit must be made 
by some person authorized to represent the corporation.® 

The right to remove an action from a state to the Federal 
courts may be waived by the petitioner taking two inconsistent 
positions before the court at the time he filed his petition.® 


1 Bryan v. Richardson, 153 Mass. 157 (1891). The fact that in a suit 
against a foreign corporation the writ is served upon the commissioner 
of corporations is immaterial. Morton v. Mutual Life Insurance Co. of 
New York, 105 Mass. 141 (1870). 

2 American Finance Co. v. Bostwick, 151 Mass. 19 (1890). 

8 New York Warehouse & Security Co. v. Loomis, 122 Mass. 431 (1877); 
Clark v. Child, 186 Mass, 344 (1884); Amy v. Manning, 144 Mass. 153 (1887) ; 
Mason v. Interstate Consolidated Street Railway Co., 170 Mass. 382 (1898). 

4 A slight variation in the form of the bond from the words of the 
statute is immaterial. Ellis, adm’x, v. Atlantic & Pacific Railroad Co., 
134 Mass. 338 (1883). 

5 The acting superintendent ofa railroad is not so authorized by virtue 
of his office. Mahone v. Manchester & Lawrence Railroad, 111 Mass. 72 
(1872). 

6 Amy v. Manning, 144 Mass. 153 (1887). 
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In the case of Mason v. Interstate Consolidated Street Rail- 
way Co.,+ Chief-justice Field states, in the opinion, that the 
affidavit of the petitioner should have been filed in the circuit 
court if he desired action thereon, it having been filed too 
late in the state court. 

If the suit is brought in the superior court, and the 
defendant petitions for its removal to the United States court, 
questions of law arising thereon may be carried to the supreme 
judicial court by a bill of exceptions ;? although the case may 
be entered in the United States court before the hearing on 
the exceptions in the supreme judicial court.® 

After an action is removed to the Federal courts, practice, 
judgment and execution therein are governed by the United 
States laws.* 


1 Mason v. Interstate Consolidated Street Railway Co., 170 Mass. 382 
(1898). 

2 Mahone v. Manchester & Lawrence Railroad, 111 Mass. 72 (1872); 
Stone v. Sargent, 129 Mass. 503 (1880); Bryant v. Richardson, 153 Mass. 
157 (1891). 

3 Stone v. Sargent, 129 Mass. 503 (1880). 

4 Nims v. Spurr, 1388 Mass. 209 (1885). 
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CHAPTER XIV. 


CONTINUANCES, TRIALS AND HEARINGS. 


TuIs chapter is devoted to the trial of actions,and matters 
connected therewith. 


TRIAL LIST.2 


In counties containing two or more shire towns, the 
supreme judicial court or superior court, at the sitting held on 
or next after the return day on which an action is entered, 
may designate the shire town in which it shall be tried, and 
it cannot then be put on the trial list for sittings held in any 
other town, except by agreement of the parties.” 

Trial justices have no trial lists, as their sessions are- 
occasional, and generally devoted to a single case. The 
justice may, at the request of either party, appoint a day for 
the trial after seven days from the return day of the writ, and 
notice is given by mail or otherwise to the opposing party or 
counsel within a reasonable time before the hearing. 

In Inferior Courts. In the police and district courts the 
clerk makes up a trial ist from the cases that he has been 
requested to put thereon in writing, and posts it in his office 
at least three days, exclusive of Sunday, before the trial day. 
If the pleadings in any case are not completed, so as to show 
an issue of fact, it cannot be placed on the trial list. These 
requests for cases to be put upon the list must be handed to 


1 The superior court may from time to time make and promulgate such 
rules for the regulation of the printing, publication and distribution of 
trial lists and for notifying attorneys of trials in civil causes as the public 
convenience in the several counties requires. R. L., c. 158, § 3, el. 1). 

2 Rk. L., c. 178, § 82. 
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the clerk at least six days, exclusive of Sunday, before the 
trial day, and notice must be given at the same time, by mail 
or otherwise, by the party putting the case on the list, to the 
adverse party or his attorney. The cases are placed on the 
list in the order of their docket numbers, and the list contains 
the names of the parties and their respective attorneys. 
Actions may be added to the list by consent of the parties or 
by order of court, and when thus added they are placed at 
the end of it. When an action on the list is continued to a 
future trial day no further notice need be given to the clerk 
nor to the adverse party.! 

The following is the form of the request to the clerk to 
place a case upon the trial list :— 


Sreconp District Court or Essex. 


No. 1815. Thomas Williams v. Allen D. Nudd et tr. 
Merrimac, March 1, 1902. 

I hereby certify that I gave written notice to John T. Anderson, 
Esq., the attorney for the defendant in said action, on the jirst 
day of March, 1902, that I had on that day marked said action to 
be tried on the eighth day of March, 1902, and that I gave said 
notice by enclosing it in an envelope addressed to said attorney, 
and depositing the envelope in the post office, postage prepaid 
[or, to said attorney in hand}. Elbridge Gleason, 

Atty. for Plaintiff. 


» The notice to the attorney of the adverse party may be as 
follows :— 
Merrimac, March 1, 1902. 
John T. Anderson, Esy., 
Amesbury, Mass. 

Dear Sir :—I have today marked for trial on Wednesday the 
eighth day of this month the case of Thomas Williams v. Allen D. 
Nudd et tr., No. 1315, now pending in the Second District Court of 
Essex. Yours respectfully, 

Elbridge Gleason, 
Atty. for Plaintiff. 


1 Rules of the police and district courts, IX.; Rules of the municipal 
court of the city of Boston, V. 
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In the municipal court of the city of Boston requests for 
cases to be put upon the trial list must be handed to the clerk 
before five o’clock on the afternoon of Thursday of each 
week, and the trial list is ready for the examination of the 
bar at nine o’clock on the next Saturday morning. Actions 
may afterwards be put on the list, for cause, on notice and 
motion, at the end, in the order of the motions therefor. The 
motions are heard at half-past nine o’clock Monday morning. 
The clerk must be notified of these motions on the preced- 
ing Saturday.! No action which has remained on the docket 
three successive weeks without any proceedings by either 
party, can thereafter be put upon the trial list, except by 
agreement of parties, or upon not less than three, nor more 
than seven, days’ notice given to the opposite party and 
proved by certificate thereof filed with the clerk when the 
action is marked for trial.? 

No case referred to an auditor or referee can be put on the 
list pending the report.’ 

In the Superior Court. In Suffolk county, foreach month 
from October to June, inclusive, a general trial list is prepared, 
and, also, a special trial list under R. L., c. 157, § 25. Lists 
of actions for trial must be handed to the clerk on or before 
the fifteenth of the preceding month. Except by order of the 
court cases can be placed upon the special list only when 
requested in his list by a party. Each of these trial lists is 
ready for inspection on or before the twenty-eighth day of 
the preceding month. Separate lists are made of actions for 
trial by jury and by the court.‘ 

Lists of actions in Essex, Middlesex and Worcester coun- 
ties intended to be put upon the trial list must be handed to 
the clerk at least ten days before the sitting of the court. In 
the other counties, except Suffolk, they must be handed to 


1 Rules of the municipal court of the city of Boston, V. and VI. 
2 Rules of the municipal court of the city of Boston, XXXII. 

3 Rules of the municipal court of the city of Boston, XXV. 

4 Common Law Rules of the superior court, X XI, 
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the clerk seven days at least before the sitting. The trial 
list is made up from these lists, and it must be ready for the 
examination of the bar five days before the sitting.’ For 
the first sittings with juries after August, new trial lists must 
be made, and during the next twelve months cases not reached 
at any sitting are first in order at the succeeding sitting; 
providing the court has not postponed or assigned any case.” 

Actions may afterwards be put upon the trial list for cause, 
on notice and motion, but at its end in order of the motions 
therefor.! 

No case in which the pleadings are incomplete and do not 
present an issue of fact to be tried, and no case referred to 
an auditor in which a report has not been filed, can be put 
on the trial list ; but motions, demurrers, etc., may be put on 
jury waived lists, except in the county of Suffolk. 

In Suffolk county, when two sessions are held for the trial 
of jury cases at the same time, cases bearing even numbers 
are tried in one session, and the odd numbers in the other. 

In the Supreme Judicial Court. In this court, cases are 
put upon the trial list as in the superior court, notice being 
given to the clerk five days before the sitting.! 


Calling the List. 


The trial list is called on the first day of the sitting, except 
in Suffolk county, of the supreme judicial court and superior 
court. The superior court lists are usually printed anda copy 
sent to each attorney whose name appears therein. He thus 
gets a notice that cases in which he is interested are on the 
list. It is important that all such attorneys should be pres- 
ent when the list is called, as the court is liable to make 
orders, defaults, nonsuits, continuances, assignments, etc, 
relative to them. 


1 Common Law Rules of the superior court, XIX. 

2 Common Law Rules of the superior court, XX. 

* Common Law Rules of the superior court XXII. 

4 Common Law Rules of the supreme judicial court, XXIV. 
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If parties agree to postpone a trial from its place on the 
list the court will put it at the end of the list. 


Short List. 


A “short list” is a list of cases made up by the clerk 
under the direction of the presiding justice! for trial on each 
succeeding day that parties and attorneys may know approx- 
imately when to prepare for trial. The order follows the 
general list. 

The first ten cases on a trial list in a jury sitting of the 
superior court, exclusive of those continued or marked for 
trial at a future time constitutes the short lst for the first 
day of the sitting.” 

If the parties to an action upon the trial list at a sitting of 
the superior court file an agreement in writing that such 
action be marked for trial not before a certain day in the same 
or the succeeding sitting, it must, if reached in its order 
before such day, be postponed thereto, and not be placed 
upon the list for trial on such day next after the cases, if 
any, which were on the list for the preceding court day ; but, 
if it is in order for trial and is reached for trial on the day 
upon which the agreement is filed, it cannot be postponed 
except by order of the court. If two or more actions are so 
postponed to the same day, they are placed upon the trial 
list for that day in the order in which the agreements for 
their postponement were filed. Instead of so postponing a 
case, the parties may, by a writing filed with the clerk, or 
orally in his presence, agree that the action be passed, and 
thereupon it may be temporarily stricken from the list, and 
may be restored thereto on such day as the parties, by a 
writing filed with the clerk, agree, or after three days’ notice 
in writing given by either party to the other.’ 

An attorney of record who is actually engaged in the trial 


1 Common Law Rules of the superior court, X XI. 
2 Common Law Rules of the superior court, XIX. 
* BAL. 60118; 8:71: 
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of a cause in the supreme judicial court or superior court, or 
before an auditor who has been appointed by either of said 
courts, is not required to proceed to the trial of any other 
cause in either of said courts or before another auditor except 
by special order of the court.! 


MOTIONS. 


After the general trial list is called on the first day of the 
sitting of the superior court, the court will proceed to hear 
motions.2 Generally all motions are in writing and duly 
filed, notice thereof having been given to the adverse party. 
But motions for continuance, to charge or discharge a trustee, 
or for a bill of particulars, are not usually in writing. At 
this time the court will hear brief motions, though the cases 
may not be on the list. This is also true at convenient times 
while the court is in session. 

In the superior court notices must be given in writing, and 
unless the adverse party appears the service of the notice is 
provable by an affidavit made by the party, or his attorney, 
that he has either delivered the notice to the adverse party 
or his attorney personally, or deposited it in the post- ape 
duly addressed, and postage prepaid.® 

In Suffolk county motions are heard in the superior court 
inthe third session. Certain days are designated as motion 
days, and if a party wishes to be heard on a motion he must 
énter the name of his case in the motion book in the office 
of the clerk. At the next recurrence of the motion day he 
may be heard. Notice to the adverse party must be given. 

. Motions grounded on facts must be verified by an oath or 
affirmation, unless the facts are apparent wpon the record and 
the papers on file in the case, ot an agreement relative thereto 


- RK. 1, c. 178, § 81. 

2 The court may hear motions in chambers or open court, as he 
pleases. Common Law Rules of the superior court, LII. 

8 Common Law Rules of the superior court, XXIX.; Blair v. Laflin, 
127 Mass. 518 (1879). 


506 MASSACHUSETTS PRACTICE. 


is signed by the parties or their attorneys. And the same 
rule applies to facts relied on in opposition to the motion.1 
On a motion for a new trial, however, the court has admitted 
oral evidence, under oath.? 


For Continuance. 


A case may be continued for good cause,’ in the discretion 
of the court ;* but if a party without his fault is compelled 
to go to trial unprepared, he may have a writ of review.° 

A motion for continuance, grounded on the absence of a 
material witness, must be supported by an affidavit stating 
the name of the witness, if known, the testimony he is ex- 
pected to give, with the grounds of such expectation, and 
the endeavors and means that have been used to procure his 
attendance or deposition, that the court may judge whether 
due diligence has been used. In the police and district 
courts and the municipal court of the city of Boston, the 
affiant must also state the reasons for believing that the at- 
tendance of the witness can be procured, and at what time ; 
so that the court may judge whether the diligence used and 
prospect of attendance will justify a continuance. The 
adverse party cannot contradict the statement of what the 
witness is expected to testify, but may disprove any of the 
other facts stated in such affidavit.® 

No action will be continued on such a motion, if the 
adverse party will admit that the witness would testify as. 
stated in the affidavit, and will agree that the same shall be 


+ Common Law Rules of the supreme judicial court, XII.; Common 
Law Rules of the superior court, XX XI.; Rules of the municipal court 
of the city of Boston, VII. 

2 Spaulding v. Knight, 118 Mass. 528 (1875). 

? Common Law Rules of the supreme judicial court, XIII.; Common 
Law Rules of the superior court, XX XII.; Rules of the municipal court 
of the city of Boston, XII.; Rules of the police and district courts, 
XII, 

4 Sullings.v. Ginn, 181 Mass. 479 (1881); Soper v. Manning, 158 Mass. 
381 (1893); Lansky v. West End Street Railway Co., 173 Mass. 20 (1899). 

5 Reynard v. Brecknell, 4 Pick. 302 (1826). 
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received and considered as evidence on the trial as if the 
witness were present and had so testified. Such agreement 
must be made in writing at the foot of the affidavit, and 
signed by the party or his attorney. And the same rule 
applies when the motion is grounded on the want of any 
material document, paper, or other evidence that might be 
used on the trial.1. Such an agreement does not admit the 
truth of the testimony, which may be rebutted.” 

No party is entitled to a continuance on the ground of the 
absence of a material witness whom it is in his power to 
summon, unless the witness has been regularly summoned 
and paid or tendered his fees.® 

If an action is continued at a term when it might have 
been tried, the party moving’ for the continuance must pay 
the adverse party all his costs, incurred at that sitting in 
procuring the attendance of witnesses, unless the continuance 
is ordered on account of some unfair advantage, fault or 
misconduct on his part, or unless the party making the motion 
has notice thereof, with a statement of the grounds of the 
motion, to the adverse party or his attorney, in such season, 
before the sitting of the court, as might have prevented the 
attendance of witnesses, or unless the ground of the motion 
was not seasonably known to the party making it. The 
costs thus paid will not be included in the bill of costs of 
the party receiving them if he prevail in the suit.4 

The court may, in its discretion, impose additional terms 
for a continuance when justice requires it, and the rules will 
not be construed to prevent one who has had due notice of 


1 Common Law Rules of the supreme judicial court, XIII.; Common 
_ Law Rules of the superior court, X X XII.; Rules of the municipal court 
of the city of Boston, XII.; Rules of the police and district courts, XII. 

2 Commonwealth v. McCann, 97 Mass. 580 (1867). 

8 Common Law Rules of the superior court, XXXIII.; Rules of the 
municipal court of the city of Boston, XIV. 

+ Common Law Rules of the supreme judicial court, XIV.; Common 
Law Rules of the superior court, XXXIV.; Rules of the municipal 
court of the city of Boston, XIII.; Rules of the police and district 
courts, XIII. 
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such motion for a continuance from procuring the attendance 
of his witnesses, if he thinks fit to oppose the motion. If the 
motion is granted, the costs for such witnesses will be allowed 
in the bill of costs, if the adverse party finally prevails in 
the suit. 

If the parties agree to continue a case without costs until 
the next sitting, it will be continued accordingly ; but the 
court may by a general or special order regulate the place 
on the docket in which the case must stand at the next sit- 
ting.? 

The effect of a general continuance is to take the case off 
the trial list for the sitting; and it is then in the same con- 
dition as it was before it was placed thereon. It must be put 
upon the list for a subsequent sitting in the same manner as 
before, if a trial is desired. 


To Dismiss. 


A motion to dismiss must be filed in the supreme judicial 
court and superior court within the time allowed for an 
appearance, unless further time is allowed by the court for 
good cause.? 

After a motion to dismiss is filed an answer to the 
merits may be filed, and it will not be a waiver of the motion 
if the defendant so states in his answer.’ 

A decision of one justice upon a motion to dismiss for 
defect of form of process is final.® 


1 Common Law Rules of the supreme judicial court, XV.; Common 
Law Rules of the superior court, XX XV.; Rules of the municipal court 
of the city of Boston, XIII.; Rules of the police and district courts, XIII. 

AR Gil gees y hi 

’ Common Law Rules of the supreme judicial court, V.; Common 
Law Rules of the superior court, XI.; Rules of the police and district 
courts, V.; Troeder v. Hyams, 153 Mass. 536 (1891). An entry on the 
docket, ‘‘ No default till further notice,’’ was held to be an order ex- 
tending the time for filing a motion to dismiss in the case of Ricker v. 
Gerrish, 124 Mass. 367 (1878). 

4 Brow v. Norton, 167 Mass. 472 (1897). 

* Relay Oa io, a-iue 


—— 
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In the municipal court of the city of Boston any defence 
which can be made by motion to dismiss may be made by 
answer in compliance with R. L., c. 173, filed on or before 
Tuesday next after the return day, unless the court other- 
wise orders.1 

A motion for leave to amend must contain or be accom- 
panied by the proposed amendment. No amendment in 
matter of substance will be allowed after the entry of an 
action, unless by consent, in any case where the adverse party 
appears, except upon payment of a term fee ; and upon strik- 
ing out unnecessary counts or statements, or filing amend- 
ments after demurrer, the same terms are imposed; and no 
amendment is allowed, unless by consent, after an action is 
placed on the trial list, except upon payment of a double term 
fee. But this rule does not prevent the imposition in any case, 
of such further terms as the circumstances of the case and 
justice to the parties, may require. In the supreme judicial 
court it is further provided that, when either party amends, 
the other party, if by reason thereof his case requires it, is 
also entitled to amend and without terms.” 

Notice of motions for leave to amend should be given to 
sureties on bonds to dissolve the attachment in the case, to 
bail, subsequent attaching creditors of the defendant, and his 
subsequent vendees, as well as to the adverse party.? 


For Judgment. 


Judgments in actions in the supreme judicial court are 
entered on motion, unless the court by general or special 
order otherwise directs; in the superior court they are 
entered, unless otherwise provided, by general or special 
order, on the first Monday of each month, unless the party 


1 Rules of the municipal court of the city of Boston, X. 

2 Common Law Rules of the supreme judicial court, LV.; Common 
Law Rules of the superior court, VII. See Rules of the municipal 
court of the city of Boston, XVI.; Rules of the police and district 
courts, XIV. . 

3 See page 320. 
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entitled thereto otherwise requests in writing ; and in police, 
district and municipal courts, they are entered on Friday of 
each week, or at any time in a case ripe for judgment upon 
notice and motion.! 


HEARINGS ON DEMURRERS. 


Demurrers are heard in the first instance by a single justice 
of the court ;? and if the demurrer is for misjoinder of 
counts his decision is final.? 


TRIALS. 


Trials are had by the court with or without a jury, and by 
auditors, referees, etc. 

A trial must not be delayed for want of a reply to the 
defendant’s answer, nor because interrogatories have been filed 
and the time for answering them has not expired, unless by 
special order of the court ; nor can an agreement of parties 
relative to filing amendments or papers operate to postpone 
the trial of an action beyond the time at which, by the rules 
of the court it would be tried.* 

The trial of questions of fact must proceed although 
exceptions have been filed and allowed therein, and such 
further proceedings be had as the court orders ; but judgment 
cannot be entered unless the exceptions are adjudged 
immaterial, frivolous or intended for delay.® 

As to what constitutes a trial is sometimes a question. 
Where the court ordered a plaintiff to try two cases together 
and he would not notice the second in the trial, the supreme 
judicial court held that the trial was of both cases.® 

The court may, in its discretion, order that two or more 


el Od OE le gt ps Bs 

2-R. L., 02/178, § 74. 

Ra dig Cedi Gs 8 10. 

4. RB. Li, c. 178; §.78. 

R90 Oe 1 ae tee 

6 Fitch v. Jefferson, 175 Mass. 56 (1899). 
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actions founded on the same subject-matter, and brought by 
the same plaintiff against several defendants, be tried together, 
although each of the defendants employ different counsel and 
the evidence is not the same in each case.! 


Jury. 


The court, without a jury, will hear the cases in all the 
courts, unless, in the supreme judicial court and superior 
court, one at least of the parties to an action desires to have 
a jury trial, a right guaranteed by the constitution, and duly 
expresses that desire. 

In the superior court, if a party does not file a claim of 
trial by jury before the parties are at issue, or within such 
further time, etc., he takes the risks of any amendments 
(which may change the issue) that may thereafter be allowed, 
and the right to file the notice of such a claim is in the 
discretion of the court.? 

In the matter of fraudulent attachments under R. L., c. 
167, $$ 101-109, inclusive, if the hearing is in the supreme 
judicial court or superior court, the court must, upon motion, 
order a trial by jury of any question of fact.® 

Claim of Trial by Jury. A separate list of cases which 
are to be tried by a jury must be kept in the supreme judicial 
court and the superior court, and generally no action can be 
entered thereon unless a party, before issue joined, or within 
ten days after the time allowed for the filing of the answer or 
plea, or within ten days after the answer or plea has by 
consent of the plaintiff or by permission of the court been 
filed, or within such time after the parties are at issue as the 
court may by general or special order direct, files a notice 
that he desires a trial by jury; butin a case in which damages 
are demanded, the court may of its own motion refer the 
assessment thereof to a jury.* 

1 Springfield v. Sleeper, 115 Mass. 587 (1874). 

2 Cleverly v. O’ Connell, 156 Mass. 8&8 (1892). 
* R. L., c. 167, § 103. 


4R. L., c. 173, § 56. This provision is constitutional. Foster v. Morse, 
182 Mass. 354 (1882); Bailey v. Joy, 182 Mass. 356 (1882). 
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In the superior court the notice that a party desires a trial 
by jury must not be later than ten days after the time allowed 
for filing the answer, or plea, or in case an answer or plea is 
filed by consent of parties or leave of court, not later than 
ten days after the filing of such answer or plea, or in appeal 
cases where the answer or plea is filed in a lower court not 
later than ten days after the entry of the appeal; unless the 
court by special order extends the time.! 

The following is the usual form of a claim of trial by jury: 


CoMMONWEALTH OF MASSACHUSETTS. 
Essex, Ss. Superior Court, May 8, A. D. 1907. 
John Doe v. Richard Roe. 

And now comes the plaintiff in the above-entitled action and 

gives notice that fe desires a trial by jury in said action. 
By his attorney, 
William Wiley. 

If a party proceeds to trial without a jury, after having 
claimed a jury trial, he will be deemed to have waived his 
right thereto? | 

The right may also be waived by the defendant’s conduct 
after a jury case had been placed on the jury-waived list, the 
defendant having withdrawn his claim of jury trial. The 
court may then refuse, in its discretion, to expunge the 
withdrawal of the claim, and to restore the case to the jury — 
list.? 

A party waives his right to a jury trial by submitting to 
arbitration.4 

‘Impanelling Juries. On the day when the jurors are 
summoned to attend at court the clerk of the court causes 
the name, place of abode and occupation of each person so 
summoned to be written on separate ballots, substantially of 


1 Common Law Rules of the superior court, X VIII. 
2 Walcott v. O’ Connor, 163 Mass. 21 (1895). 

3 Stevens v. McDonald, 173 Mass. 882 (1899). 

4 Boyden v. Lamb, 152 Mass. 416 (1890). 
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uniform size, and placed in a box provided for the purpose. 
When a case is ready for trial the clerk in open court, after 
shaking the ballots thoroughly, draws them out in succession 
until the names of twelve are drawn who appear and are not 
excused or set aside. The twelve men so drawn must be 
duly sworn and impanelled and be the jury to try the issue, 
and one of them must be appointed foreman by the court. 
The ballots containing names of the jurors so sworn must be 
kept apart by the clerk until the verdict of such jury has been 
recorded or such jury has been discharged, when such ballots 
must be returned to the box. If a case is ready for trial 
before the verdict in the preceding case has been recorded or 
the jury discharged, the court may order a jury for the trial 
of such issue to be impanelled by the drawing inthe manner 
aforesaid of ballots from those remaining in the box.! 

Challenging Jurors.” The clerk will supply to the bar the 
list of jurors for the sitting, containing the name, residence 
and occupation of each. 

Upon motion of either party, the court must, or the parties 
or their attorneys may under the direction of the court, 
examine on oath a person who is called as a juror therein, to 
learn whether he is related to either party or has any interest 
in the case, or has expressed or formed an opinion, or is 
sensible of any bias or prejudice, therein; and the objecting 
party may introduce other competent evidence in support of 
the objection. If the court finds that the juror does not stand 
indifferent in the case, another must be called in his stead.? 

In a civil case each party is entitled to two peremptory 
challenges, which must be made before the commencement of 
the trial and may be made after the determination that a 
person called to serve as a juror stands indifferent in the case.* 


errss tig 10. 110, .§ 25. 

2 Citizens of cities and towns interested in a cause are not disqualified 
thereby from serving as jurors. Hawes v. Gustin, 2 Allen 402 (1861). But 
a member of the common council of such a city is incompetent. Boston 
v. Baldwin, 139 Mass. 315 (1885). See, also, page 128. 

*R. L., c. 176, § 28. 

#R. L., c. 176, § 29. 
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This right of peremptory challenge extends to talesmen and 
may be exercised at any time after they are sworn and before 
the trial begins.! | 

In penal actions for the recovery of a forfeiture, it is nota 
cause of challenge to a juror that he is liable to pay taxes in a 
county, city or town which may be benefited by such recovery.* 

If a party knows of an objection to a juror in time to 
propose it before the trial and omits so to do, he cannot 
afterward make the same objection, unless by leave of the 
court.2 If the competency of a juror is questioned after 
verdict it must be shown that neither the counsel nor his 
client knew the fact before the trial. 

Objections to the competency of a jury, first made after 
verdict, as a ground of a new trial or a review, are entirely 
within the discretion of the court and his decision is final, 
unless a question of law is involved.° 

To the Array. A challenge to the array is when.a challenge 
may and does apply to the whole body of jurors returned at 
the sitting. An objection to any number less than the whole 
is not a challenge to the array. 

View. The court may, upon motion, allow the jury in a 
civil case to view the premises or place in question or any 
property, matter or thing relative to the case if the party 
making the motion advances an amount sufficient to defray 
the expenses of the jury and the officers who attend them in 
taking the viéw; and such expenses are taxed as costs, if the 
party who advanced them prevails.® 

Bribery. If either party to a case at the sitting at which 
a verdict is returned, either before or after the trial, gives to 


1 Sackett v. Ruder, 152 Mass. 397 (1890). 
2 Rk. L,, c. 176, § 30. 
O ReLs, iol (0, 9 31, 
4 Hallock v. Franklin, 2 Met. 558 (1841); Kent + Charlestown, 2 Gray 
281 (1854); Russell v. Quinn, 114 Mass. 103 (1873). 
> Kinnicutt v. Stockwell, 8 Cush. 73 (1851); Norton v. Wilbur, 5 Gray 7 
(1855). 
6 R. L., c. 176, § 35. 
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any of the jurors who try the case anything by way of treat 
or gratuity, the court may, upon motion of the adverse party, 
set aside the verdict and award a new trial.! 


Framing of Issues. 


In appeals from the probate court? and in equity cases ® 
pending in the supreme judicial court, the court may, in its 
discretion,‘ frame issues for the jury. ‘This is properly done 
on motion at some time prior to the trial. 


Conduct of Trial. 


If more than one attorney is employed by the party or 
parties on one side of an action, the custom is to divide the 
work of the trial, ordinarily the junior counsel opens and 
conducts the direct examination, and the senior counsel 
conducts the cross-examination and makes the argument. 
Under the rules of the superior court one attorney only on 
each side can conduct the direct examination and one the 
cross-examination, although many attorneys may be employed 
in the suit.® 

The case is opened by the plaintiff, and he also has the 
close. And this is true although the plaintiff's case is 
admitted, and the defendant’s declaration in set-off is the only 
subject matter of the trial.® 

A trial proceeds in the following order: First, the plain- 
tiffs counsel reads the pleadings of both parties, after giving 
the number of the case, names of the parties, etc., and then 
addresses the jury, describing in few words the nature of the 
case, and mentioning the salient or disputed points, so that 
the jury may have such a knowledge of the matter in issue 
that they may understand the bearing of the testimony from 


feet, 210, § 33, 

L., c. 162, § 25. 

R. L., c. 159, § 36. 

* McKay v. Kean, 167 Mass. 524 (1897). 

> Common Law Rules of the superior court, LIV. 
6 Page v. Osgood, 2 Gray 260 (1854). 
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the beginning of the examination of the witnesses. <A brief 
outline of the testimony in advance may be helpful to the 
jury. If the opening is not strictly consonant with the 
proof, it has no legal effect.! Second,? all the plaintiff’s wit- 
nesses are sworn by the clerk or court, and each one is exam- 
ined by the plaintiff's counsel, and cross-examined by the 
defendant’s counsel. If the cross-examination brings out 
new matter, which makes further examination of the witness 
necessary, the plaintiff's counsel may examine him further.? 
In the examination of witnesses counsel are required to 
stand, unless the court permits them to sit! Third, at the 
close of the plaintiff’s evidence the defendant’s counsel may 
request the court to rule that the plaintiff has not supported 
his case, and that it be taken from the jury and judgment 
be given to the defendant, or that the jury be directed 
to bring in a verdict for the defendant, or one of them if 
there are several.’ The court may, in its discretion, enter- 
tain such a motion,® unless the defendant rests his case upon 
the plaintiff’s evidence, when it must.’ Fourth, the defen- 
dant’s counsel opens his side of the case to the jury. Fifth, 
all the defendant’s witnesses aye sworn, and each one exam- 
ined by the defendant’s counsel, and cross-examined by the 
plaintiff's counsel. Siath, If the defendant’s evidence has 
brought out anything that is to be met by the plaintiff in 
rebuttal, the latter may, at its close, put in such evidence as 
applies to the rebuttal, and not to his main case. The direct 
and cross-examination of the witnesses are conducted as in 


1 Minchin v. Minchin, 157 Mass. 265 (1892). 

2 During the trial of a case in which an official stenographer takes 
stenographic notes of the evidence no other person can interrupt the 
examination of witnesses for the purpose of taking notes of their testi- 
mony. R.L., c. 173, § 83. 

3 Cusick v. Whitcomb, 173 Mass. 330 (1899). 

4 Common Law Rules of the superior court, LIV. 

5 Warren vy. Boston & Maine Railroad, 163 Mass. 484 (1895). 

6 Riley v. Lally, 172 Mass. 244 (1898), 

7 Hurley v. O'Sullivan, 137 Mass. 86 (1884); Wild v. Boston & Maine 
Railroad, 171 Mass. 245 (1898). 
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the main case. Seventh, requests by either party for rulings 
and instructions. ighth, argument of defendant’s counsel 
to the jury. Ninth, argument of plaintiff's counsel. Tenth, 
charge and instructions of the court to the jury, and rulings. 
Hleventh, verdict of the jury, or finding of the court. 

Saving Exceptions. [Hither party may file exceptions to 
the decisions and rulings of the court upon matters of law 
arising upon a trial by the court either with or without a 
jury. 

Exceptions must be alleged and saved at the time when the 
opinion, ruling, direction or judgment excepted to is given; 
and all exceptions to the charge to the jury must be alleged 
before the jury are sent out. Exceptions to the rulings, 
charge or instructions of the court may be taken orally 
before the jury retires.? When further instructions are given 
in the absence of counsel after the jury have retired, the 
court may permit exceptions thereto at any time within the 
next twenty-four hours.” 

A party cannot except to a point unless he is prejudiced 
by it.* 

A point not taken at the trial is not open upon a bill of 
exceptions > unless it appears, upon the conceded facts, that 
there is an objection to the plaintiff's recovery which cannot 
be removed by further proof, or unless it appears that from a 


ite ku Gy Lic, § 106. 

2 Common Law Rules of the superior court, XLVIII. 

3 Lee v. Gibbs, 10 Allen 248 (1865). 

4 Crowell v. Beverly, 134 Mass. 98 (1883); Sherley v. McCormick, 135 
Mass. 126 (1883). ; 

5 Penn Mutual Life Insurance Co. v. Crane, 134 Mass. 56 (1883); Petty 
v. Allen, 134 Mass. 265 (1883); Hodgkins v. Price, 137 Mass. 13 (1884); Val- 
entine v. Middlesex Railroad Co., 137 Mass. 28 (1884); Talbot v. Taunton, 
140 Mass. 552 (1886); Holdsworth v. Tucker, 147 Mass. 572 (1888); Ford v. 
U. S. Mutual Accident Relief Co., 148 Mass. 153 (1889); Horrigan v. 
Clarksburg, 150 Mass. 218 (1889); Holmes v. Turner’s Falls Co., 150 Mass. 
535 (1890); Spooner v. Cummings, 151 Mass. 313 (1890);Colvin v. Peabody, 
155 Mass. 104 (1891); Pye v. Faron, 156 Mass. 471 (1892); Upham v. Dra- 
per, 157 Mass. 292 (1892); Hicks v. New York, New Haven & Hartford 
Railroad Co., 164 Mass. 424 (1895). 
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mistake or a misapprehension or misapplication of legal 
principles the case has resulted in a mistrial. 

The mere handing to the judge presiding at the trial of 
written requests for instructions, does not necessarily imply 
that, if the requests are not granted, an exception is saved. 
But the fact that the judge allowed a bill of exceptions is 
sufficient to show that he understood that the exceptions 
were taken.? | 

Where a party pursues a general policy of obstruction by’ 
excepting, he may be required, in order to prevail on any 
exception, to show that he called the attention of the judge 
to its ground. 

No exceptions are taken in the inferior courts, as the only 
remedy is by appeal, which carries up the whole case in its 
original condition. 


Evidence. 


The court may rule as to the order of the introduction of 
the evidence at a trial ;> and also, as to the number of cor- 
roborating witnesses that may be examined,® though after the 
adverse party has introduced evidence in rebuttal.’ No excep- 
tion can be taken to such acts of the court.® 

The admission or exclusion of testimony in rebuttal, which 
ought strictly to have been put in on the examination in 
chief, is within the discretion of the court, and his rulings in 
this respect cannot be excepted to.® So, where a plaintiff 


1 Lyon v. Prouty, 154 Mass. 488 (1891). 

2 Leyland v. Pingree, 134 Mass. 367 (1883). 

3 Thwing v. Clifford, 186 Mass. 482 (1884). 

4 Clarke v. Second National Bank, 117 Mass. 257 (1901). 

5 Commonwealth v. Dam, 107 Mass. 210 (1871); Commonwealth v. McCue, 
121 Mass. 358 (1876). 

6 Cushing v. Billings, 2 Cush. 158 (1848). 

7 Corey v. Janes, 15 Gray 5438 (1860). 

8 Green v. Gould, 3 Allen 465 (1862). 

9 Cushing v. Billings, 2 Cush. 158 (1848); Ashworth v. Kittridge, 12 
Cush. 193 (1853); Morse v. Potter, 4 Gray 292 (1855); Chadbourn v. Frank- 
lin, 5 Gray 312 (1855); Martin v. Maguire, 7 Gray 177 (1856); Ray v. Smith, 
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rests his cause on an auditor’s report, the court may, in its 
discretion, permit him to introduce evidence in support of 
the report after the defendant has finished his defence.1 

Although pleadings are not evidence in a trial, the allega- 
tions therein bind the party who makes them.? But where a 
defendant answers two or more matters in his defence, no 
averment, confession or acknowledgment contained in one of 
them can be used or taken as evidence against him on the 
trial of an issue joined on any other of them.® 

Technical objections to the form of allegations cannot be 
taken by objecting to evidence in support of them.! 

A party must produce the best evidence, and no other is 
admissible,° unless it is shown that it is the best, ordinarily, 
that can be obtained. 

Without pleading it in any way, a party can introduce the 
record of the judgment in a former action between the same 
parties where the same issue was decided, and such judgment 
is conclusive on the question in issue.® A foreign judgment 
for the same cause of action obtained since the domestic 
action was brought may be set up in defence.’ 

_A witness called for a particular purpose may be cross- 
examined upon the whole case ;§ but the party calling him 
has no right to cross-examine him, except with the permission 
of the court, in its discretion.® 


9 Gray 141 (1857); Day v. Moore, 18 Gray 522 (1859); Durant v. Lawrence, 
1 Allen 125 (1861); Wright v. Foster, 109 Mass. 57 (1871); Strong v. Con- 
nell, 115 Mass. 575 (1874); Huntsman v. Nichols, 116 Maad! 523 (1875); 
Wallace v. Taunton Street Railway, 119 Mass. 91 (1875); Pickering v. Rey- 
nulds, 119 Mass. 111 (1875); Hames v. Whittaker, 123 Mass. 342 (1877). 

1 Brewer v. Housatonic Railroad, 104 Mass. 593 (1870); Lowe v. Pimen- 
tal, 115 Mass. 44 (1874): Wheeler v. Wheeler, 116 Mass. 297 (1874). 

2 Rk. L., ¢. 173, § 85; Stone v. Lothrop, 109 Mass. 63 (1871). 
i da, ©» 173, § 89. 
Soper v. Manning, 158 Mass. 381 (1893). 
South Scituate v. Scituate, 155 Mass. 428 (1892). 
Merriam v. Whittemore, 5 Gray 316 (1855). 
Graef v. Bernard, 162 Mass. 300 (1894). 

8 Moody v. Rowell, 17 Pick. 490 (1835); Beal v. Nichols, 2 Gray 262 
(1854); Blackington v. Johnson, 126 Mass. 21 (1878). 

® Beal vy. Nichols, 2 Gray 262 (1854). 
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In the supreme judicial court, when objections to evidence 
are made, no arguinent by either side is to be made thereon, 
unless the court requests the parties or either of them to state 
the grounds upon which the evidence is offered or objected to.! 

No exception lies to the admission or exclusion of evidence 
which is not material to the issue ;? nor to the admission of 
evidence to rebut immaterial evidence ;? unless a party has 
been prejudiced by itt Nor if the fact it tends to prove is 
conceded.® 

A party is not prejudiced by the exclusion of evidence 
tending to establish a point afterwards ruled in his favor.® 

The plaintiff’s exception to the introductionof evidence by 
the defendant becomes immaterial if the court directs a 
verdict for the defendant.7 So of evidence that is applicable 
only when a verdict is for the plaintiff, as on the amount of 
damages.® 

Whether further evidence shall be received upon a point 
expressly admitted by the adverse party is wholly within the 
discretion of the court.® 

Exceptions cannot be taken to the admission of incompetent 
evidence to prove a fact which the conceded facts necessarily 
establish, if it is doubtful that the excepting party has been 
prejudiced by its admission.” 

If a party offers to ask a certain question, he should state 


1 Common Law Rules of the supreme judicial court, XX VI. 

2 Gage Manufacturing Co. v. Parr, 138 Mass. 462 (1885); Jennings v. 
Whitehead & Atherton Machine Co., 1388 Mass. 594 (1885); Patterson v. 
Hemenway, 148 Mass. 95 (1888). 

3 Shurtleff v. Parker, 130 Mass. 293 (1881); Teague v. Irwin, 134 Mass. 
303 (1883); Alexander v. Kaiser, 149 Mass. 321 (1889); McLean v. Fiske 
Wharf & Warehouse Co., 158 Mass. 472 (18938). 

4 Warner v. Jones, 14 Mass, 216 (1885); Chase v. Perley, 148 Mass. 289 
(1889); Linton v. Allen, 154 Mass. 432 (1891). 

5 Jennings v. Whitehead & Atherton Machine Co., 188 Mass. 594 (1885). 

® South Scituate v. Scituate, 155 Mass. 428 (1892). 

7 Mead v. Phenix Insurance Co., 158 Mass. 124 (1893). 

8 Oak Island Hotel Co. v. Oak Island Grove Co., 165 Mass. 260 (1896); 
Geary v. Stevenson, 169 Mass, 23 (1897). 

9° Whiteside v. Lowney, 171 Mass. 431 (1898). 

10 Hinckley v. Somerset, 145 Mass. .326 (1887). 
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what reply he expects to it, or what he intends to prove by it ; 
if he does not an exception will not lie if it is not allowed.! 
In a bill of exceptions, in such a case, the expected reply 
m ist be given.” 

If the evidence can be admitted on some ground, it cannot 
be excepted to unless the excepting party asks for an instruc- 
tion limiting it to the point it is admissible for.2 And if 
evidence was excluded upon one ground only, and it was not 
material or important, it cannot be excepted to, because it was 
competent on other grounds.* 

If the competency of evidence depends upon the existence 
of special circumstances, to entitle the party objecting to its 
exclusion to a new trial, it must appear in his bill of excep- 
tions that such special circumstances existed, and that the 
evidence was offered for that purpose.° 

The court may, upon the request of the party putting in 
certain evidence, strike it out.® 

After the parties rest their case, it is in the discretion of 
the court as to whether either shall reopen the case and put in 
more evidence.? 

Expert Evidence. Whether a person offered at a trial as 
a witness is an expert on the point for which he is to testify, 
is largely in the discretion of the court,® after a preliminary 
examination by counsel and court. 


1 Warren v. Spencer Water Co., 143 Mass. 155 (1887); Crowley v. Apple- 
ton, 148 Mass. 98 (1888); Smethurst v. Barton Square Church, 148 Mass. 
261 (1889); Deming v. Darling, 148 Mass. 504 (1889); Farnum v. Pitcher, 
151 Mass. 470 (1890); Shinners v. Proprietors of Locks & Canals on Merri- 
imack River, 154 Mass. 168 (1891); McGuire v. Lawrence Manufacturing 
Co., 156 Mass. 324 (1892); Geary v. Stevenson, 169 Mass, 23 (1897). 

2 Gilfillan v. Mawhinney, 149 Mass. 264 (1889); Francis v. Rosa, 151 
Mass. 532 (1890); O’Brien v. Murphy, 158 Mass. 417 (1893); Mosseaw v. 
Landy, 177 Mass. 104 (1900). 

8 Penn Mutual Life Insurance Co. v. Crane, 134 Mass. 456 (1885). 

* Hathaway v. Tinkham, 148 Mass. 85 (1888). 

5 Atherton v. Atkins, 139 Mass. 61 (1885). 

6 Clark v. Boston & Maine Railroad, 164 Mass. 434 (1895); Barker v. 
Mackay, 175 Mass. 485 (1900). 

7 Brittain v. West End Street Railway Co., 168 Mass. 10 (1897). 

8 Tucker v. Massachusetts Central Railroad, 118 Mass. 546 (1875); Per- 
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Striking out Counts. If the plaintiff fails to introduce 
evidence at the trial in support of a count in the declaration, 
it must, if not wholly or partly admitted by the answer, be 
stricken out; and the court may, either of its own motion or 
upon motion of a party, require unnecessary counts and 
statements to be stricken out of the pleadings, and may impose 
terms.! 


Requests for Instructions to Jury and Rulings. 


Requests for instructions to the jury must be made in’ 
writing before the closing arguments, unless special leave is 
given to present further requests later ;? or, unless the charge 
is deficient on those points upon which it would be expected 
the judge would not fail to instruct the jury.® 

A party cannot require an instruction to the jury after they 
have retired to their room.* 

Rulings. A party to an action is not entitled to have a 
request for a ruling granted, which fails to state any proposi- 
tion of law, but asks for a ruling upon certain facts which the 
jury may find.® 

Neither can he except to a ruling which does not injure 
him.® 


Arguments. 


In the supreme judicial court, arguments of counsel are 
limited to two hours on each side, unless before its commence- - 


kins v. Stickney, 182 Mass. 217 (1882); Kenneson, adm’r, v. West End 
Street Railway Co., 168 Mass. 1 (1897); Anderson v. Albertstamm, 176 
Mass. 87 (1900). 

1 BR. L., c. 178, § 84. 

2 Common Law Rules of the superior court, XLVIII.; MeMahon v. 
O’ Connor, 187 Mass. 216 (1884). See Leydecker v. Brintnall, 158 Mass. 292 
(1893). ; 

3 Brick v. Bosworth, 162 Mass. 334 (1894). 

* Garrity, adm’r, v. Higgins, 177 Mass. 414 (1901). 

5 Kellogg v. Tompson, 142 Mass. 76 (1886). 

6 Whiteside v. Brawley, 152 Mass. 133 (1890); Hebert v. Northampton, 
152 Mass. 266 (1890) 
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ment the court allows further time ; and when more than one 
counsel are heard on one side, the time is divided between 
them, as they may agree.! In the superior court, in trials and 
hearings in causes upon the Suffolk special list, and civil 
appeals in all counties, the argument is limited to twenty 
minutes on each side; and in all other causes to one hour on 
each side, unless the court extends the time.? 

If the plaintiff's counsel comments upon the filing by the 
defendant of an amended answer during the trial, the presid- 
ing judge should instruct the jury that such amendment is not 
a subject of comment, and should not influence their verdict; 
if he refuses so to instruct an exception will lie.? 

If anything in an argument has no bearing upon or support 
in the evidence, it is sufficient for the court to instruct the 
jury that they must decide the case upon the law and the 
evidence only 4 


Charge or Instructions to the Jury. 


Juries must rely entirely upon the court for the law 
governing each case that comes before them. It is the duty 
of the court, therefore, to so instruct them that they can apply 
the law tothe facts they find. If either party thinks that the 
court has not sufliciently explained the law, he can request 
further instructions, which, if not given, may be excepted to. 

If the court has given general instructions, he is not 
obliged, upon request, to speak of the effect of a particular 
portion of the evidence taken by itself. 

Simple principles of law need not be stated, unless some- 
thing in the case may require it. 


1 Common Law Rules of the supreme judicial court, XLII. 

2 Common Law Rules of the superior court, LIII. 

8 Taft v. Fiske, ex’x, 140 Mass. 250 (1885). 

* Collins v. Greeley, 162 Mass. 273 (1894). 

® Howe v. Howe, 99 Mass. 88 (1868); Littlefield v. Huntress, 106 Mass. 
121 (1870); McDonough v. Miller, 114 Mass. 94 (1873); Towne v. Fiske, 127 
Mass. 125 (1879); Hicks v. New York, New Haven & Hartford Railroad 
Co., 164 Mass. 424 (1895); Moseley v. Washburn, 167 Mass. 345 (1897). 

® Howes v. Grush, 131 Mass. 207 (1881). 
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The court can use its own language in giving instructions. 

The court cannot charge juries with respect to matters of 
fact, but he may state the testimony,? and show the jury 
the questions upon which the facts which it may prove bear, 
leaving to them the application.2 The court may also state 
as uncontroverted facts circumstances which, upon the 
pleadings and the evidence, although material, are not in dis- 
pute, and to state what rule of law it will be proper for the 
jury to apply, if in connection with such admitted facts they 
shall find other facts from the evidence. 

A judge may define a term or thing by stating that certain 
facts would constitute it, and may add, “and it is your duty 
so to find, whether the consequences may be as you would 
wish them to be, or otherwise.’ 

Unless a charge contains some substantial error which 
misled the jury, it cannot be excepted to.® Neither can the 
tone of it be objected to, generally.® 

Matters of credibility of witnesses and the weight of the 
evidence are for the consideration of the jury and not for the 
court.’ 

Where, after committing a case to the jury, the presiding 
judge sent for them, and in the absence of the counsel on both 
sides instructed them further in open court, it was held that 
it is the duty of parties, personally or by counsel, to be 
present in court while it is open during the entire trial of 
their respective cases.® 


1 O’ Driscoll v. Faxon, 156 Mass. 527 (1892); Norwood v. Somerville, 159 
Mass. 105 (1893); Noble v. Fagnant, 162 Mass. 275 (1894); Moseley v. Wash- 
burn, 167 Mass. 345 (1897); Dorey, adm’x v. Metropolitan Life Insurance 
Co., 172 Mass. 234 (1898); O’ Neil v. Hanscom, 175 Mass. 313 (1900); Boston 
Dairy Co. v. Mulliken, 175 Mass. 447 (1900); Weston v. Barnicoat,115 Mass. 
455 (1900). 

2 Rk. L., ¢. 178, § 80. 

3 McGuire v. Lawrence Manufacturing Co., 156 Mass. 324 (1892). 

4 Cobb v. Covenant Mutual Benefit Association, 153 Mass. 176 (1891). 

5 Rock v. Indian Orchard Mills, 142 Mass. 522 (1886). 

6 Beal v. Lowell & Dracut Street Railway Co., 15T Mass. 444 (1892). 

7 Devine v. Murphy, 168 Mass. 249 (1897); Brown, adm’a, v. Greenfield 
Life Association, 172 Mass. 498 (1899). 

8 Kullberg v. O’ Donnell, 158 Mass. 405 (1893). 


CONTINUANCES, TRIALS AND HEARINGS. 525 


A general exception to the entire charge of the judge to a 
jury is irregular, and cannot be sustained.! So, upon one 
branch of a case, there being no requests for rulings, and no 
specifications of any objections to the charge.? 

Neither can a party except to instructions which he 
requested to have given,’ 

If instructions are correct as far as they go, a party who 
does not ask for more specific ones cannot except that they 
are hot sufficiently full.4 

Where the court inadvertently said that certain evidence 
was offered and excluded, and must not be regarded, when in 
fact it was admitted, the instructions cannot be excepted to, 
unless the attention of the judge is called to the error.’ 

The presiding judge can overrule a motion to strike out of 
an auditor’s report the evidence of a certain defence, and let 
the whole report go to the jury, instructing them that that 
defence was not sufficient, and that they must not regard it.® 

A jury may ask, during their deliberation, that certain 
written evidence, introduced by agreement, be read to them 
again, and the court may allow it to be done.’ 

The special finding of the jury may render the instructions 
given immaterial.® 


Verdict. 


After the charge by the court to the jury, the latter, in charge 
of a deputy sheriff, retire to their room to consider the 
evidence, and decide upon a verdict. 


1 McMahon v. O’ Connor, 137 Mass. 216 (1884); Hunting v. Downer, 151 
Mass. 275 (1890); Miller v. Roberts, 169 Mass. 134 (1897); Mahoney v. 
Natick & Cochituate Street Railway Co., 173 Mass. 587 (1899). 

2 Dwyer v. Fuller, 144 Mass. 420 (1887). 

8 Copp v. Williams, 135 Mass. 401 (1883). 

* Gay v. Boston & Albany Railroad Co., 141 Mass. 407 (1886). 

5 Wright v. Wright, 189 Mass. 177 (1885). 

6 Anthony v. Travis, 148 Mass. 53 (1888). 

7 Merritt v. New York, New Haven & Hartford Railroad Co., 164 Mass. 
440 (185). 

8 Corcoran v. Batchelder, 147 Mass. 541 (1888); Cole v. New York, New 
Haven & Hartford Railroad Co., 174 Mass. 537 (1899). 
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The question as to what papers that have been read. in 
evidence during the trial shall go into the hands of the jury 
is in the discretion of the court. But, generally, all papers 
that are introduced in evidence should go to them.! So in 
regard to photographs.” 

Where a jury returned a sealed verdict for the plaintiff, but 
neglected to write in an undisputed amount of damages, they 
may be sent out again to do this.3 

The court may, however, properly rule upon the effect of 
the evidence and direct a verdict, notwithstanding the fact that 
the jury have taken a view, if nothing occurred at the view to 
show that the ruling was wrong.t 

In his discretion, the judge may submit to the jury certain 
questions of fact, instead of the whole case.® 

Where there is no more than a mere scintilla of evidence to 
support the burden of proof, the court should instruct the 
jury to bring in a verdict against the party having such 
burden. But the court has no authority to instruct the jury 
to find for the plaintiff.’ 

In cases where a verdict is ordered, the foreman of the jury 
signs a proper verdict, prepared by the clerk, and the jury do 
not leave their seats to do this. 

Form of Verdict. Unless the court, in particular cases, 
otherwise orders, the general form of a verdict is as follows :§ 
If for the plaintiff, 


The jury find for the plaintiff, and assess damages in the sum 
of three hundred dollars. 


‘1 Burghardt v. Van Deusen, 4 Allen 374 (1862); Boston Dairy Co. v. 
Mulliken, 175 Mass. 447 (1900). 

2 Wilcox v. Forbes, 173 Mass. 63 (1899). 

3 Mason Vv. Massa, 122 Mass. 477 (1877). 

4 Rigg, adm’r, v. Boston, Revere Beach & Lynn Railroad Co., 158 Mass. 
309 (1893). 

5 Boston Dairy Co. v. Mulliken, 175 Mass. 447 (1900). 

6 Carter v. Goff, 141 Mass. 123 (1886); Hillyer v. Dickinson, 154 Mass. 
502 (1891); Springfield v. Boyle, ex’r, 164 Mass. 591 (1895). 

7 Devine v. Murphy, 168 Mass. 249 (1897). 

§ Common Law Rules of the supreme judicial court, XX VII.; Com- 
mon Law Rules of the superior court, XLII. 
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If for the defendant, 


The jury find for the defendant [or, add, in case of a defen- 
dant’s declaration in set-off exceeding the plaintiff’s claim, and 
assess damages in the sum of one hundred dollars |. 


A paper, signed by the foreman, and not entitled with the 
name of the action, in the following words: ‘ Verdict for 
plaintiff in the sum of one hundred dollars,” accepted 
as a verdict, and assented to by the jury, is good, and the 
defendant has no ground of exception.! 

The court may, in its discretion, put inquiries to the jury 
as to the grounds upon which they found their verdict, and 
the answers may be made a part of the record, having the 
effect of special findings.? 

Amendment of Verdict. A plaintiff may, on motion, at 
any time during the sitting, have leave to amend a general 
verdict and enter it on any count on which the evidence, by 
law, would, at the trial, have entitled him to recover ; and to 
strike other counts out of his declaration.® 

If the jury fail to assess damages in a trespass case, 
though they find for the plaintiff, the court can amend the 
verdict by inserting nominal damages.* 

It questions in writing are submitted to a jury, and they 
return merely a general verdict, the presiding judge may, in 
his discretion, withdraw the questions and accept the gen- 
eral verdict.° 

Where a clerical error has apparently been made by the 
jury, and they so state when their attention is called to it, 
they may amend the verdict with or without retiring.® 

Setting Verdict Aside. ‘he court may set aside a ver- 


1 Miller v. Morgan, 143 Mass. 25 (1886). 

2 Spurr v. Shelburne, 1381 Mass. 429 (1881). 

3 Common Law Rules of the superior court, XLIII. 

4 Chaffee v. Pease, 10 Allen 537 (1865). 

5 Florence Machine Co. v. Daggett, 1835 Mass. 582 (1883). 

6 Twomey v. Linnehan, 161 Mass. 91 (1894); Levine v. Globe Street Rail- 
way Co., 1717 Mass. 204 (1900). 
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dict as against the evidence, although a motion to direct a 
verdict for the defendant has been denied ; and the court is 
not limited as to the number of times this can be done.! | 

If a demurrer to the different counts of a declaration is 
wrongly overruled as to one count, and the jury render a 
general verdict for the plaintiff, and the counts upon which 
their verdict is rendered cannot be determined from the bill 
of exceptions, the verdict will be set aside.? 

See motions for new trials, page 535. 


TRIAL WITHOUT JURY.® 


In the inferior courts, and in actions in which no notice of 
a desire for a trial by a jury has been filed in the supreme 
judicial court and superior court, cases are heard and deter- 
mined by the court ;* unless in the last named courts a jury 
trial is allowed by the court.? 

When the court tries a case without a jury, the court per- 
forms the duty of a jury as well as of the court ;® and in 
such cases the finding of the court is called a judgment.’ 
And upon a motion for a new trial a party cannot be heard 
as of right that the finding was against the evidence and the 
weight of evidence. The findings of fact are conclusive.? 
The supreme judicial court may, however, determine, upon 
exceptions or other suitable proceedings, whether such find- 


1 Clark v. Jenkins, 162 Mass. 397 (1894). 

2 York v. Johnson, 116 Mass. 482 (1875). 

3 As to the number of justices of the superior court that can hold 
court, see page 11; in the municipal courts, page 23; and in the police 
and district courts, pages 27 and 29. 

4R. L., ec. 178, § 74; Vitrified Wheel & Emery Co. v. Edwards, 135 Mass. 
591 (1883). 

5 Dennie v. Williams, 135 Mass. 28 (1883); Cleverly v. O’Connell, 156 
Mass. 88 (1892). 

6 Miller v. Robinson, 2 Allen 610 (1861). 

7 Bearce v. Bowker, 115 Mass. 129 (1874). 

8 O’Grady v. Supple, 148 Mass. 522 (1889). 

9 Edmundson v. Bric, 136 Mass. 189 (1883); Schendel v. Stevenson, 153 
Mass. 351 (1891); Bill v. Stewart, 156 Mass. 508 (1892). 
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ings were warranted by the facts, under the rules of law 
applicable to the case.! 

The parties to an action may agree as to the facts therein, 
and submit a statement of them in writing to the court. The 
question then becomes one of law.? For cause shown, as in 
case of a material mistake or omission, or fraud, an agreed 
statement of facts may be discharged, however.® 

As there is no jury to be charged, to obtain the position of 
the court as to the law involved in the case, he should be 
asked to rule thereon, or requests may be made for specific 
rulings ; and to all such rulings exceptions may be taken. 

The clerk must give notice of decisions rendered by the 
superior court without a jury to the parties or their 
attorneys.‘ 


AUDITORS’ HEARINGS.® 


When a civil action is at issue, the supreme judicial court 
or the superior court, in its discretion®, and a police, district, 
or municipal court, if both parties assent thereto in writing, 
may appoint one or more auditors to hear the parties, exam- 
ine their vouchers and evidence, state accounts, and report 
upon such matters therein as may be ordered by the court.’ 
Unless a case is complicated the court will hear it itself. 
The appointment is usually made at the oral request of a 
party, but the court may make such appointment of its own 
motion. 

The court will generally appoint such person as auditor 
as the parties agree upon; and after allowing such appoint- 


1 Schendel y. Stevenson, 153 Mass. 351 (1891). 

2 Gallagher v. Hathaway Manufacturing Corporation, 169 Mass. 578 
(1897); Robinson v. Robinson, adm’r, 173 Mass, 233 (1899). 

8 Gregory v. Pierce, 4 Met. 48 (1842); Linnehan v. Matthews, 149 Mass. 
29 (1889). 

#R. L., c. 168, § 19. 

5 See page 137. 

6 Pierce v. Thompson, 6 Pick. 193 (1828). 

7h. L., c. 165, § 55. 
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ment will sometimes give the parties the privilege of handing 
the name of the person they agree upon to the clerk at a 
subsequent time. In case the parties do not agree, the court 
will select the auditor. 

The following is the form of the auditor’s commission :— 


‘ 


COMMONWEALTH OF MASSACHUSETTS. ~ 


HAMPDEN, SS. Superior court, Nov. 15, A. D. 1907. 
No. 1647. John Alden v. Lewis Langdon. 

It appearing to the court that an investigation of accounts or 
an examination of vouchers is necessary for the purposes of 
justice between the parties in this action the court appoints 
Amos Moulton, esquire, of Greenfield, auditor to state the accounts 
between the parties and to make report thereof to this court as 
soon as may be. Libbie S. Danford, Clerk. 


The auditors must give notice to the parties of the time 
and place appointed for their meeting, and may adjourn from 
time to time as may be necessary. If there is more than one 
auditor, all must meet and hear the cause, but a report may 


be made by a majority... There can be legally no minority . 


report, in case there are two or more auditors.” 

The court may, for cause, discharge the auditors and 
appoint others, and may recommit the report for revision or 
further examination to the same or to other auditors.? 

The court in which a cause is pending may, upon applca- 
tion of either party, appoint a day certain for the hearing 
thereof before the auditor. _The hearing’ must be had upon 
the day appointed, and proceed, unless the parties otherwise 
agree or the auditor otherwise orders, from day to day until 
the conclusion thereof. If either party neglects to appear 
at the time appointed for such hearing or at any adjournment 
thereof, without good cause, or if at such hearing either party 
wilfully refuses to produce in good faith the testimony relied 


1 BR. Lc. 166, § 57. 
2 Lincoln v. Taunton Copper Manufacturing Co., 9 Allen 181 (1864). 
3 R. L., c. 165, § 68. 
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upon by him, the auditor may report such neglect or refusal 
to the court, which may thereupon enter a default or a non- 
suit against such party.1 

The auditor’s report is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


EssEx, 8s. Superior court, March 6, A. D. 1907. 


No. 1910. John Doe v. Richard Roe. 

Thomas L. Mason, the auditor appointed by the superior court 
by the rule of court hereto annexed, Feb. 20, A. D. 1900, to state 
the accounts between the parties to the above entitled action and 
make report thereof to the court as soon as may be, having heard 
the parties and their witnesses, and considered the same, hereby 
makes report to the court as follows [if two cases are heard 
together, state the names of both in the caption, and say, i was 
agreed by the parties with the auditor (etc.) that they should be 
tried before him together, and that his report be accepted as the 
report in each case, so far as the same is applicable thereto | :— 

The auditor finds that, etc. [stating the findings of fact]. 

Wherefore, the auditor finds that, etc. [stating the final find- 
ing in the case]. 

Thomas L. Mason, Auditor. 


Auditors. must file their final report in the office of the 
clerk of the court by which they are appointed within ninety 
days after the hearing before them has been closed or within 
such further time as the court may allow, or they will not be 
entitled to any fees.” 

An auditor’s report is a finding of the facts in the case, 
unless it contains the evidence. It is made prima facie 


- evidence, limited, of course, to such matters as are expressly 


embraced in the order.’ If the case is tried upon the report 
alone, where he does not report the evidence, his decision on 


1 KR. L., c. 165, § 59. 
2 RL, c, 165, § 61. 
8 R. L., c. 165, § 55. Flint v. Hubbard, 1 Allen 252 (1861). 
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the facts is final! But this rule does not apply to the law 
involved in the case.” 

The report does not change the burden of proof ;? and ina 
hearing upon it it must be used and treated simply as evidence, 
whether used before a jury or the court.2 If any part of a 
report should not go to the jury, because it is not embraced 
in the order, the court should strike out such part or instruct 
the jury to disregard it.® 

If a report is in the plaintiff's favor, he may introduce the 
report as evidence, in a hearing upon it, and rest his case upon 
it. If the defendant offers evidence against it, the plaintiff, 
in rebuttal, may put in evidence if the court will allow him? 
The plaintiff may be required to read the whole of the report ;° 
and the court may require the reading of the report, of its own 
motion.? | 

The case may be entirely retried in the court in a hearing 
upon a report, the same witnesses testifying.” 

The auditor by his own testimony, cannot affect his report ;44 
but he can testify that a certain witness testified differently 
at the hearing before himself, if he has not reported the 
testimony.” | 

It is not necessary that the specific findings of an auditor 
should be full enough to justify a conclusion, not purporting 
to be based on those findings alone. 

1 Rogers v. Holden, 142 Mass. 196 (1886). 

2 Peru Steel & Iron Co. v. Whipple File & Steel Manufacturing Co., 109 
Mass. 464 (1872). 

3 Lonergan v. Peck, 186 Mass. 361 (1884). 

* Bradford v. Stevens, 10 Gray 379 (1858). 

5~ Lowe v. Pimental, 115 Mass. 44 (1874). 

6 Jones v. Stevens, 5 Met. 378 (1842); Snowling v. Plummer Granite Co., 
108 Mass. 100 (1871). 

7 Brewer v. Housatonic Railroad Co., 104 Mass. 593 (1870). 

8 Fair v. Manhattan Insurance Co., 112 Mass. 320 (1878). 

9 Clark v. Fletcher, 1 Allen 53 (1861). 

10 Allen v. Hawks, 11 Pick. 359 (1831); Somers v. Wright, 114 Mass. 171 
(1873). 

Monk v. Beal, 2 Allen, 585 (1861); Packard v. Reynolds, 100 Mass. 135 
(1868). | 


2 Tobin v. Jones, 143 Mass. 448 (1887). 
13 Robinson v. Hooker, 174 Mass. 490 (1899). 
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It is error to take a case from the jury and direct a verdict 
for the plaintiff, which is tried on an auditor’s report, which 
finds generally for the plaintiff, but also-reports particular 
facts and evidence, as the basis of his findings, when the 
defendant claims a jury trial.! 

As an auditor’s report in the superior court is only evidence, 
it cannot be brought to the attention of the supreme court, to 
which the action is appealed, unless it is made part of a 
report, or of exceptions, or is made a part of the record on 
agreed facts.? 

Any material ambiguity or incompleteness in the report, an 

objection to its form, or to the fullness or manner in which the 
auditor has stated the evidence or the reasons that influenced 
him, or the qualifications of witnesses testifying before him, 
should be taken advantage of by a motion to recommit the 
report for amendment before trial.® 

If the finding of the auditor is agreed to be final, the 
court will treat it as an agreed statement of facts.* 


HEARINGS BEFORE REFEREES. 


An action which is pending in court may be referred to 
referees by agreement of the parties, which agreement should 
be in writing and contain the names of the referees, if they 
are agreed upon, following the form of the rule below, and 
filing it with the papers in the case. The action ‘is then 
continued to await the award. Upon the request of either 
party the clerk will issue the rule, under which the referees 
act, in the following form :— 


1 Peaslee v. Ross, 143 Mass. 275 (1887). 

2 Davis v. Gay, 141 Mass. 531 (1886). 

38 Fair v. Manhattan Insurance Co., 112 Mass. 320 (1878); Collins, adm’r 
v. Wickwire, adm’r, 162 Mass. 148 (1894); Sullivan v. Arcand, 165 Mass. 
364 (1896). 

+ Daley v. Legate, 169 Mass. 257 (1897). 

5 See page 165. 
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COMMONWEALTH OF MASSACHUSETTS. 


ESsEx, SS. Superior court, Jan. 11, A. D. 1902. 
No. 129. John Doe v. Richard Roe. 

The parties appear and agree to refer this action to the de- 
termination of John Smith of Salem, Amos Meridan of Beverly 
and Thayer I. Somes of Peabody, all in said county of Hssex, the 
report of whom, or any two of whom, being made as soon as may 
be, judgment thereon to be final, and execution to issue accord- 
ingly :—and if either party shall neglect to appear before the 
Referees after due notice given, the Referees shall have power to 
proceed ex parte. 


Attest, Joseph L. Davis, Clerk. 


The reference is a waiver of all defects in the pleadings, 
and of the strict rules of procedure.! 

The Award. Awards cannot be revised by the court, 
though they may contain errors of law and of fact.2 Where 
a referee made an award absolute in terms, stating, however, 
for the satisfaction of the parties, the evidence and the 
grounds of his decision somewhat in detail, the award was 
held to be final, and not subject to the court’s revision.® 

Objections to the acceptance of an award, and motions for 
the recommitment of an award must be in writing, distinctly 
stating the ground of the motion or objection; and if such 
ground is matter of fact, the facts must be verified by 
affidavit, unless they are apparent from the record or papers 
on file in the case, or are agreed to in writing signed by: the 
parties or their attorneys. 

Costs. Under a rule of court, referees may award costs 
though the rule is silent thereto.° 


1 Fosseth v. Shaw, 10 Mass. 253 (1813); Coffin v. Cottle, 4 Pick. 455 
(1827); Merrill v. Gold, 1 Cush. 460 (1848); Page v. Monks, 5 Gray 492 
(1855); Ames v. Stevens, 120 Mass. 218 (1876). 

2 Gardner v. Boston, 120 Mass. 266 (1876). 

8 Rogers v. Mayer, 151 Mass. 279 (1890). 

* Common Law Rules of the superior court, XXX. 

5 McLaughlin v. Old Colony Railroad Co., 166 Mass, 220 (1896). 


NEW TRIAL. 530 


CHAPTER XV. 


NEW TRIAL. 


CouRTS may, at any time before judgment, set aside the 
verdict in a civil action and order a new trial for any cause for 
which a new trial may by law be granted; but a verdict 
cannot be set aside except upon a motion in writing by a party 
to the cause, stating the reasons relied upon in its support, 
filed and heard after notice to the adverse party.! 

A verdict cannot be set aside as excessive until the prevail- 
ing party has first been given an opportunity to remit such 
part of it as the court adjudges excessive.! 

If the motion is on account of any opinions or decisions of 
the court, given in the course of the trial, or because the 
verdict,is alleged to be against evidence or the weight of 
evidence, it must be filed in the supreme judicial court and 
superior court within three days after the verdict was returned.? 
The superior court may, however, for good cause, extend the 
time of filing.’ 

A new trial may be granted, upon motion, for a mistake of 
law or for newly discovered evidence in a case heard by the 
court. When a decision has been rendered in such a ease, the 
clerk must notify the parties, and a motion for a new trial 
may be filed within three days after such notice has been 
received or within such further time as the court may allow. 


1R. L., c. 173, § 112. See the case of Miller v. Baker, 20 Pick. 285 
(1838), on the general subject of new trials. 

2 Common Law Rules of the supreme judicial court, XX VIII.; Com- 
mon Law Rules of the superior court, XLIV.; Cram v. Moore, 158 Mass. 
276 (1893). 

3 Common Law Rules of the superior court, XLIV. 

Sette tis, C., 113, § 118, 
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The motion must specify the grounds thereof, and a copy 
of it must be delivered to the adverse counsel on the day it 
is filed.? 

If the motion alleges that the verdict is against the evidence, 
or the weight of it, the counsel of the party must, within 
ten days after filing his motion in the supreme judicial court, 
make out and deliver to the clerk a legible copy of his 
minutes of the oral evidence, and specify the depositions or 
documents on which he intends to rely; otherwise the 
motion will be stricken off, and judgment may be awarded 
on the verdict, on the motion of the counsel for the party in 
whose favor the verdict was returned.? 

The form of a motion for a new trial is as follows :— 


And now comes the plaintiff [or, defendant] after verdict and 
before judgment in the above entitled action, and moves that said 
verdict be set aside, and a new trial granted for the following 
reasons : 

Because the verdict was against the evidence and the weight 
of the evidence, and the law as given to the jury by the court. 

Because the damages awarded the plaintiff by the jury were 
eXCessive. ‘ 

Because the damages awarded the plaintiff by the jury were 
- insufficient in law and against the evidence. 

Because the jury had papers, etc., in the jury room which were 
not in evidence, and improper for them to consult or have in their 
possession during their consideration of the case, as they tended 
to influence them against the plaintiff [or, defendant] and his case. 

Because the verdict was unduly given in this, that some of the 
jurors were unduly influenced by, ete. 

Because since the verdict was rendered the plaintiff [or, de- 
Jendant| has discovered new, material and important evidence 
bearing upon the case, which evidence was unknown to him and 
beyond his control before the verdict, and could not have been 


1 Common Law Rules of the supreme judicial court, XX VIII.; Com- 
mon Law Rules of the superior court, XLIV.; Cram v. Moore, 158 Mass. 
276 (1893). 

2 Common Law Rules of the supreme judicial court, XXVIII. 
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discovered by him by the exercise of due diligence ; and such new 
evidence is not cumulative of any introduced at the trial.’ 


The court has authority to set aside a distinct part as well 
as the whole of a verdict, and when a new trial is granted 
upon a single issue, no other question is open.? This may be 
done to assess damages only.® 

At the hearing of a motion for a new trial, the court may, 
in ‘its discretion, hear testimony. 

An order of the court overruling such a motion cannot be 
excepted to.° 

Causes. (Generally, when it appears that a party has been 
deprived, without his fault, of a right or remedy to which he 
is legally entitled, by reason of some accident, mistake or 
misfortune in the conduct of a trial, and to prevent a failure 
of justice, a new trial will be granted.® 

In a case appealed by the defendant, if the original writ, 
which contains upon its back a memorandum of the judgment 
of the court below for the plaintiff, over the signature of the 
clerk, is inadvertantly in the possession of the jury while 
considering the case, and a verdict for the plaintiff is returned, 
the defendant is not entitled to a new trial as of right.’ 

If a verdict is ordered for the defendant in an action upon 
the facts agreed at the trial, the plaintiff’s offer of proof, and 
the evidence, and there is a view of the evidence which, in 
connection with the facts agreed and offered in proof, would 
have justified a verdict for the plaintiff, a new trial will be 
ordered.® 


1 The evidence may be set out. ; 

2 Monies v. Lynn, 119 Mass. 273 (1876); Pratt v. Boston Heel & Leather 
Co., 134 Mass. 300 (1883). See O’ Connell v. O’ Leary, 151 Mass. 83 (1890). 

8 Richmond v. Ames, 164 Mass. 467 (1895). 

4 Spaulding v. Knight, 118 Mass. 528 (1875). 

5 Fox v. Chelsea, 171 Mass. 297 (1898); Capper, ex’r v. Capper, 172 Mass. 
262 (1898). 
. § Ellis v. Ginsburg, 163 Mass. 143 (1895). 

7 Clapp v. Clapp, 137 Mass. 183 (1884). 

8 Rogers v. Evangelical Baptist Benevolent and Missionary Society, 168 
Mass. 592 (1897). 
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A new trial may be ordered if evidence having a material 
bearing upon the case, although cumulative only, has been 
discovered since the verdict was rendered, but due diligence 
ought to be shown to have been exercised for its discovery 
before the verdict.1 And this is true of a case tried without 
a jury.2. But the new evidence must be more than the im- 
peachment of the credit of a witness at the trial.® 

Where the jury are given instructions which permit them 
to return a verdict for a party who has not offered evidence 
sufficient in law to sustain the verdict, a new trial should be: 
had.* 

Whether or not to grant a new trial, where the verdict is. 
alleged to have been rendered upon evidence not admissible 
under the declaration and was against law and the weight of 
evidence, is within the discretion of the presiding judge, 
whose decision cannot be objected to.5 | 

Where the plaintiff's attorney forgot to put in as evidence: 
in the trial of an action a deed of land which was material to 
his case, the presiding judge can grant a new trial in his. 
discretion.® . 

A new trial will not be granted on account of a variance 
alone.? 

In an action against a city for personal injuries occasioned 
by a defect in the highway, where the jury are directed that if 
there are any tax-payers in that city on the panel they should 
leave their seats, and the plaintiff goes to trial without having 
them examined on oath, he is not entitled to have a verdict. 
for the defendant set aside and a new trial granted, though 


there was such a tax-payer on the jury, and he was ignorant 
of the fact.8 


1 Damon v. Carrol, 167 Mass. 198 (1896). 

2 Keet v. Mason, 167 Mass. 154 (1896). 

3 Hopcraft v. Kittredge, 162 Mass. 1 (1894). 

* King v. Nichols, 188 Mass. 18 (1884); McCreary v. Boston & Maine: 
Railroad, 153 Mass, 300 (1891). 

5 Capron v. Anners, 186 Mass. 271 (1884). 

6 Greene v. Farlow, 138 Mass. 146 (1884). 

7 Denham v. Bryant, 139 Mass. 110 (1885). 
8 Daniels v. Lowell, 189 Mass. 56 (18835). 
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When a juror, between the time of the argument and the 
charge, went alone to take a view, and made inquiries of 
persons there concerning the accident in question, and also 
asked one who was a witness in the case where he stood at 
the time of the accident, and he told him, a view having 
previously been taken, the court can very properly grant a 
new trial.! 

A‘ new trial will not be ordered where, after the jury had 
agreed upon a verdict, on returning to the court room, one of 
them without the knowledge of any one went home, and he 
was brought back while the other members of the jury 
remained in charge of the sheriff, the verdict being then 
returned.” 

During the deliberations of a jury, the officer in charge 
being informed by the foreman that one of the jurors was ill 
and required some brandy, saw the juror, thought him sick, 
and sent for and gave to the foreman two ounces of brandy. 
Afterwards another juror fell upon the floor in a fit, and the 
officer allowed a physician to administer to the juror, who 
recovered. A verdict was then agreed upon. ‘The judge was 
absent during the time the jurors were sick. The court 
decided that as the officer acted in good faith, and that no 
party was prejudiced by his acts, the verdict was not required 
to be set aside as a matter of law.® 

Where a witness for the defendant in an action, without his 
knowledge, approached two of the jurors, outside of the’ jury 
room saying to them, “ You are on our case; keep your head 
level, and do what is right,” and they returned a verdict for 
the plaintiff, a new trial should not be granted as matter of 
law. In such a case as this, the jurors can testify as to what 
was said to them, but not as to the effect it produced on their 
minds.* 


1 Harrington v. Worcester, Leicester & Spencer Street Railway Co., 157 
Mass. 579 (1893). 

2 Chemical Electric Light & Power Co. v. Howard, 150 Mass. 495 (1890). 

8 Nichols v. Nichols, 136 Mass. 256 (1884). 

4 Johnson v. Witt, 188 Mass. 79 (1884). 
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A defendant waives his right to a new trial upon the 
misconduct of a juror (who asked a friend of the defendant 
why he had not settled the case instead of allowing it to come 
into court), soon after the trial began, the defendant having 
been immediately informed of it, and the trial continuing two 
days thereafter, resulting in a verdict for the plaintiff 

As to the effect of error or irregularities in drawing jurors, 
etc., see pages 133 and 134. 7 

No party can avail himself of a point of law, which he did 
not but might have raised at the trial, on a motion for a new 
trial.2 

Costs. Ifa new trial is refused, the court may impose 
terms upon the moving party, which must be taxed as costs.? 


1 Rowe v. Canney, 1389 Mass. 41 (1885). But a juror cannot testify as 
to the misconduct of another juror, whether in or out of the jury room 
during trial, on a motion for a new trial. Jbid. 

2 Holdsworth v. Tucker, 147 Mass. 572 (1888). 

8 Re Ls, Gs. 178, § 114, 
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CHAPTER XVI. 


APPEALS. 


APPEALS as treated here relate to cases brought from 
inferior courts to the superior courts, and which include the 
entire case, both law and fact. Certain cases involving 
questions of law alone may be appealed from the superior 
court to the supreme judicial court. Such cases are associated 
with exceptions and reports in the next chapter. 

A party who is aggrieved by the judgment of a police, 
district or municipal court or trial justice in a civil action, 
except a judgment rendered under R. L., c. 160, § 43, .may, 
within twenty-four hours! after the entry of the judgment, 
appeal therefrom to the superior court.? Sufficient time will, 
upon request, be allowed for perfecting the appeal, and the 
court will enter judgment at such time as will give time to 
appellants to do so. 

An appeal can be taken from a judgment entered in the 


1 A party aggrieved must appeal from an inferior court within twenty- 
four hours after the entry of judgment, if at all. Greeley v. Page, 156 
Mass. 47 (1892). 

Where judgment was rendered for the plaintiff and the defendant ap- 
pealed, and subsequently the plaintiff also appealed more than twenty- 
four hours after judgment was rendered, but within the time given to 
the defendant to file his appeal bond, and filed a proper bond, which 
was approved, the defendant not perfecting his appeal, and the plaintiff 
entered the action in the superior court, a jury trial was had, a verdict 
was returned for the plaintiff, and the defendant then objected to the 
late filing of the plaintiff’s bond, it was held that the superior court 
properly had jurisdiction of the action. Folsom v. Cornell, 150 Mass, 115 
(1889). 

2 Rk. L., c. 178, § 97. A plaintiff may appeal, though he has recovered 
judgment, if it is for a less sum than he claims. Kingsley v. Delano, 
ex’r, 172 Mass. 37 (1898). 
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inferior court by agreement of the parties in spite of the 
agreement.! 

Where an agreement to discontinue an action was obtaine 
by fraud, and subsequently, but within the time allowed for 
appeals, the plaintiff presented to the court a paper setting 
forth the fraud and claiming an appeal, which the court 
allowed, it was held that the superior court had jurisdiction 
of the appeal.” ‘ 

If a party has lost without his fault his right of appeal 
from a judgment of a district court, the superior court can 
grant him a writ of review under R. L., ¢. 193, § 22.8 

The statute must be strictly complied with, and unless an 
appeal les and is duly taken, it does not affect the judgment.* 
Although a general appearance is entered in the superior 
court, it does not waive the want of an appeal bond.® 

No execution can issue on a judgment appealed from,® as 
a perfected appeal vacates the judgment, whether entered 
in the superior court or not, and the inferior court cannot act 
farther in the case. The judgment must be affirmed in the 
superior court, if at all.’ : 

Security for Costs. In case of an appeal by a county, city, 
town or other municipal corporation, and in summary process 
and replevin, and where a deposit of money is made or a bond 


1 Emery v. Seavey, 144 Mass. 403 (1887). 

2 Powell, adm’x, v. Turner, 189 Mass. 97 (1885). 

3 Keene v. White, 136 Mass. 23 (1883). 

* Campbell v. Howard, 5 Mass. 376 (1809). If an appeal not legally 
taken has been entered in the superior court, it should be dismissed on 
motion, Bowler v. Palmer, 2 Gray 553 (1854). So, ifa recognizance con- 

- tains a condition which is unwarranted, it is void, and the case may be 
dismissed. Newcomb v. Worster, 7 Allen 198 (1863). A general appear- 
ance is a waiver of any defect in the form of the recognizance. Norris 
v. Munroe, 128 Mass. 386 (1880). A motion to dismiss an appealed action 
for defects in the bond must be made immediately, or it will be waived. 
Wheeler & Wilson Manufacturing Co. v. Burlingham, 137 Mass. 581 (1884). 

5 Santom v. Ballard, 183 Mass. 464 (1882). 

© TL, Glia, 8.07. 

7 Campbell v. Howard, 5 Mass. 376 (1809); Ewer v. Beard, 3 Pick. 64 
(1823); Paine v. Cowdin, 17 Pick. 142 (1835). 
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to dissolve the attachment is given, no security is required for 
the payment of costs in the appellant court.!. Other appellants 
and appellants in other cases must either give an appeal bond, 
recognize or deposit money therefor, as stated below. 

In actions brought in police, district and municipal courts 
an appellant must, within twenty-four hours after the entry of 
judgment, or within such further time as the justice or clerk 
for cause allow, file a bond executed by him or by his 
attorney of record on his behal{,? payable to the appellee in 
such reasonable sum and with such surety or sureties ? as may 
be approved by the appellee or by the justice or clerk, condi- 
tioned to enter and prosecute his appeal with effect, and to 
satisfy any judgment for costs which may be entered against 
him in the superior court upon said appeal within thirty days 
after the entry thereof.! 

4An endorsement on the bond, “ Bond and surety approved. 
Bond filed. James Winn, Clerk,” is sufficient to prove that 
it was approved by the court.® 

The following is the usual form of an appeal bond :— 


Know all men by these presents, that we, John Smith [or, add, 
by his attorney of record, Samuel Adams, in his behalf | of Salem, in 
the county of Hssex, and commonwealth of Massachusetts, as 
principal, and William Allen of Danvers, in the county of Hssex 
aforesaid, as surety, are holden and stand firmly bound and 
obliged unto Thomas Jones of Beverly, in the county of Lssea: 
aforesaid, in the full and just sum of one hundred dollars, to be 
paid unto the said Thomas Jones, his executors, administrators, or 
assigns; to which payment well and truly to be made, we bind 
ourselves, our heirs, executors and administrators, jointly and 
severally, firmly by these presents. Sealed with our seals, dated 


+R. 1., c. 178, § 101. 

2 The appellant is bound by this act of his attorney; but the attorney 
is liable to the client if he acts without hisconsent. Adams v. Robinson, 
1 Pick. 461 (1823). 

8 There must beasurety. Henderson v. Benson, 141 Mass. 218 (1836). 

4 R. L., c. 178, § 98. 

5 Parke v. Malee, 176 Mass. 2386 (1900). 
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at Salem, in the county of Hssex, the jirst day of February, in 
the year of our Lord one thousand nine hundred and two. 

The condition of this obligation is such that whereas the said 
Thomas Jones by the consideration of the justice of the First 
District Court of Essex holden at said Salem, within the county 
of Hssex, for civil business, on the thirty-first day of January, in 
the year of our Lord one thousand nine hundred and two, 
recovered judgment against the said John Smith for the sum of 
one hundred dollars and four cents damages, and ten dollars and 
ten cents, costs of suit, [and, in a trustee-process action, add, and 
whereas by the consideration of the same court, execution was like- 
wise awarded for the same sums against the goods, effects and credits 
of the said John Smith in the hands and possession of Philip 
Morton of Salem, in said county of Hssex, trustee of the said John 
Smith] in a personal action of contract brought by said Thomas 
Jones against said John Smith in which the said Thomas Jones 
claims damages in the sum of three hundred dollars. From which 
judgment the said John Smith appealed to the superior court to 
be holden at Salem, within and for the county of Essex, for the 
transaction of civil business, on the first Monday of February, A. 
D. 1902. Now, therefore, if the said John Smith shall enter and 
prosecute his said appeal at said superior court with effect, and 
satisfy any judgment which may be entered against him in said 
superior court upon said appeal for costs within thirty days of the 
entry of such judgment, then this obligation to be void, otherwise 
to abide in full force, power and virtue. 

Signed and sealed in presence of John Smith  [SEAL| 
James Wilson. William Allen [sEAL| 


The clerk endorses this bond: ‘ Surety approved and bond 
filed. Feb. 1, A. D. 1902. John Wills, Clerk.” 

An appeal bond, although not within the statute, may be 
valid at common law, and may be sued on.! 

In the case of Guez v. Dupuis,? an appeal bond which lacked 
the name of the surety in the body of the instrument and 
several minor requirements was held to be good. 


1 Pray v. Wasdell, 146 Mass, 324 (1888). 
2 Guez v. Dupuis, 152 Mass. 454 (1890). 
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An appeal bond is invalid if it is not dated, is not approved 
by the adverse party or the justice, and does not state against 
whom the judgment was rendered, or the amount thereof, 

either in debt or costs, and the record of the district court from 
which the appeal was taken makes no mention of any bond, 
but showed that the appellant recognized with sureties, under 
Remgioend iD, 5 98.1 

‘The bond should state a specific sum as a penalty.? 

In actions brought before trial justices, instead of giving a 
bond, the appellant enters into a recognizance with suflicient 
surety or sureties, and the same conditions as a bond. In 
determining the sufficiency of the sureties upon such recog- 
nizance, the justice may examine upon oath the persons who 
are offered as sureties and all other witnesses who are 
produced by either party.® 
if A recognizance on appeal is taken in a manner similar to 
that described on page 222, changing the language to fit the 
case. The surety and principal simply assent in any way to 
the recognizance. A brief memorandum of the facts is made 
on the record, from which the perfected recognizance is drawn. 

- The following is the form of the latter :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. On this first day of February, in the year of our 
Lord one thousand nine hundred and two, John Smith of Salem, 
and William Allen of Danvers, both in said county of Hssex, 
personally appeared before me, James Andon, a trial justice in and 
for the county of Hssex, and acknowledged themselves to be 
jointly and severally indebted unto Thomas Jones of Beverly, in 
said county of Hssex, in the respective sums following, to wit : 
the said John Smith, as principal, in the sum of one hundred 
dollars, and the said William Allen, as surety, in the sum of one 
hundred dollars, to be levied on their goods or chattels, lands or 
tenements, and in want thereof upon their bodies, to the use of 


1 Putnam v. Boyer, 140 Mass. 235 (1885). 
2 Warner v. Howard, 121 Mass. 82 (1876). 
KR. L., c. 178, § 99. 
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the said Thomas Jones, if default be made in the performance of 
the condition hereunder written. 

The condition of the above written recognizance is such, that 
whereas the said Thomas Jones, by the consideration of me, the 
said justice, at a court held by me at Jpswich, in said county of 
Essex, on the thirty-first day of January, A. D. 1902, recovered 
judgment against the said John Smith for the sum of one hundred 
dollars and four cents, debt or damage, and costs of suit, taxed at 
four dollars and ten cents, in an action of contract brought by 
said Thomas Jones against said John Smith, in which the said 
Thomas Jones set his damages at one hundred dollars ; from which 
judgement the said John Smith appealed to the superior court to 
be holden at Salem, within and for the county of Hssex, on the 
first Monday of February, A. D. 1902. Now if the said John 
Smith shall enter and prosecute his said appeal with effect, and 
shall satisfy, within thirty days of the entry thereof, any judg- 
ment which may be entered against him in the superior court 
upon said appeal for costs, then the above written recognizance 
to be void and of no effect, otherwise to abide in full force, power, 


and virtue. 
James Andon, Trial Justice. 


The appellant or any person in his behalf may, instead of 
filing a bond or entering into a recognizance as provided in 
the two preceding paragraphs, deposit with the clerk, or with 
the justice if there is no clerk, or with the trial justice, within 
the time required for filing a bond, a reasonable amount, to be 
fixed by the clerk or justice or trial justice, as security for the 
prosecution of the appeal and the payment of costs. <A cer- 
tificate of such deposit must be issued to the depositor by the 
clerk or justice or trial justice, and the deposit transmitted by 
him with the papers to the clerk of the superior court, who 
thereupon delivers a receipt therefor to such clerk or justice 
or trial justice, and holds such deposit until the final disposi- 
tion of the case, when he must pay it, or any part thereof, to 
the appellee for his costs, or to the depositor thereof, as the 
court may order. ‘The superior court may give directions as 
to the manner of keeping such deposit. 


1 R, L., c. 178, § 100. 
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Transmission of Papers. When an appeal is taken from 
a judgment of a police, district or municipal court, the clerk 
or, if there is no clerk, the justice must transmit to the clerk 
of the superior court the original writ or process, all papers 
filed in the case, all bonds, and a brief certificate of the 
proceedings, which must be there entered by the appellant.! 

‘If an appeal is taken from a judgment of a trial justice, the 
appellant must enter in the superior court a copy of the 
record and produce copies of all papers filed in the case, 
except that when depositions or other written evidence or 
documents are so filed the originals must be produced.? 

Record in Court Appealed From. When such appeal is 
taken from the judgment of a police, district or municipal 
court or trial justice, the names of all the parties thereto, the 
nature of the action or proceeding, the doings of the court 
thereon, the final disposition thereof and the amount of costs 
taxed must be entered on the docket ; and no other record 
is required.® 


Entry of Appeal. 


An appeal must be entered at the return day next after the 
appeal has been taken, in the superior court for the same 
county, even though the judgment was entered on the 
previous Saturday.® 

No appeal can be entered in the appellant court until the 
required copies or papers are produced and filed, unless the 
court allows it for cause.6 The entry fee is three dollars. 

The case is then tried and determined as if it had been 
commenced there.* 

Late Entry. If, by mistake or accident, an appeal to the 
- superior court is not duly entered therein, or if, for a like. 


awe GO, Lio, § 102, 

. L., c. 178, § 108. 

. L., c. 178, § 104. 

Sn, c. 178, § 97. 

McIniffe v. Wheelock, 1 Gray 600 (1854). 

§’ Common Law Rules of the superior court, [V. 
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reason, a complaint founded on an omission to enter an appeal 
has not been entered by the appellee, the court, upon petition 
filed within one year after the appeal or complaint should have 
been entered, and upon terms, may allow the appellent to 
enter his appeal or the appellee to enter his complaint. 
Attachments made and security given in the original action are 
not revived or continued in force by the entry of such appeal 
or complaint.! 

Non-Entry. If the appellant fails to enter and prosecute 
his appeal, or if, upon such appeal from a trial justice, the 
appellant fails to produce the required copies or papers the 
superior court may, upon complaint of the appellee, affirm the 
former judgment or render such other judgment as law and 
justice require.* ‘The court may order notice to be given to 
the appellant.? Costs arising subsequent to the time the entry 
should have been made may also be taxed on complaint. 


LBs hie. 157.9 20. 

2 KR. L., c. 157, § 22; Leyden v. Sweeney, 118 Mass. 418 (1875); Martin v. 
Campbell, 120 Mass. 126 (1876). 

3 Noyes v. Sherburne, 117 Mass. 279 (1875). 

4 Derick v. Taylor, 178 Mass. 412 (1899). 
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CHAPTER XVII. 


EXCEPTIONS, REPORTS AND APPEALS. 


Tus chapter relates to the determination of questions of 
law by the full bench of the supreme judicial court, that are 
taken thither by bills of exceptions, reports andappeals. In 
that court an issue presenting a question of law merely is 
within the exclusive jurisdiction of the full bench, and cannot 
be heard by a single justice ;! except demurrers, which may be 
thus heard, and his decision is final only when the subject is 
the misjoinder of counts.2. If the demurrer relates to other 
subjects the decision of the single justice is not final, but the 
question may be carried to the full bench by bill of exceptions 
or report, but not by appeal.® 

Only actual parties can take advantage of any of these 
proceedings ;* and a verdict or finding must be of record 
before questions of law can be carried up.? 


1 KR. L., c. 156, §§ 6, 7; Tufts v. Newton, 119 Mass. 476 (1876); Massachu- 
setts Bank y. Bullock, 120 Mass. 86 (1876). 

2h. L., c. 178, §§ 74, 76. 

3 Cowley v. Train, 124 Mass. 226 (1878). 

4 Neither an amicus curiw, who appears only for the assistance of the 
court, and by its leave, nor an heir, nora surety, can do so. Martin v. 
Tapley, 119 Mass. 116 (1875). 

5 Bennett v Clemence, 3 Allen 481 (1862); Riley v. Farnsworth, 116 Mass. 
223 (1874); Terry v. Brightman, 129 Mass. 585 (1880); Carroll v. Daly, 162 
Mass. 427 (1894); Johnston v. Faxon, 167 Mass. 473 (1897); Robinson v. 
Mutual Life Insurance Co., 170 Mass. 369 (1898); Brennan v. McInnis, 172 
Mass. 247 (1898). Where a judge of the superior court orders judgment 
in a suit on a bond for the full amount of the penal sum, he may report 
the case to the supreme judicial court, without awarding the amount of 
damages actually due and for which execution should issue; but the 
upper court can only consider whether or not there has been a breach of 
the bond. Shattuck v. Adams, 1386 Mass. 34 (1883). 
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Parties to an action which is submitted to the determination 
of the court may agree that the judgment therein shall be 
final. 

Waiver. A waiver in writing of an appeal or of excep- 
tions in any case may be filed and acted upon in the court in 
which they were taken at any time before the entry thereof in 
the supreme judicial court.? 


Proceedings on Non-Entry. 


If an appellant or an excepting party or if the plaintiff ina 
case reported neglects to enter the appeal, exceptions or report 
in the supreme judicial court or to take the necessary measures 
by ordering proper copies to be prepared or otherwise for the 
hearing of the case, or if an excepting party neglects to provide 
a transcript of the evidence or of the instructions to the jury 
within the time ordered by the justice under the provisions 
of R. L., ec. 173, § 111, the court in which the appeal was taken 
or by which the exceptions were allowed or the case reported 
may, upon the application of the adverse party and. after 
notice to all parties interested, order that the appeal be 
dismissed, the exceptions overruled or the report discharged, 
and that the judgment, opinion, ruling, order or decree appealed 
from, or excepted to, be affirmed.’ 


EXCEPTIONS. 


Exceptions may be alleged by any party who is aggrieved 
by an opinion, ruling, direction or judgment of the supreme 
judicial court or of the superior court which is rendered upon 
any matter of law, except in actions tried by three justices of 
the superior court under R. L., ce. 157, § 5, and upon answers 
in abatement and motions to dismiss for defect of form of 
process.* 


1 R. L., ¢. 157, § 20. 
2K. L., c. 178, § 116. 
3 RB. L., c. 178, § 115. 
4B. L., c. 178, § 106. 
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A point not taken at the trial is not open on a bill of 
exceptions. Neither is a question of pleading, which is not 
raised at the trial, open, although the bill states that the 
pleadings are made a part of it.? 

Where an exception was disposed of fp a former decision 
of the supreme court in the same case, the court will not, as 
a general rule, consider it if it is again brought before it.® 

On filing exceptions, a party also filed a motion for a new 
trial, embracing the same questions of law, and proceeded to 
argue the motion at the suggestion of the presiding judge, 
who everruled it and allowed the exceptions. There was 
deemed to be no waiver of the exceptions.* 

Exceptions are deemed to be waived by the acceptance of 
an order granting a new trial ona part of the case only.® 


Bill of Hxceptions. 


If at different stages of the same case two judges have 
separately sat, and exceptions have been taken in the trial 
before each of them the exceptions should be stated in distinct 
bills, and not in one.® 

If exceptions have been allowed in a case reported to the 
supreme judicial court after a general verdict they should be 
incorporated in the report, and not in a bill of exceptions.’ 

A bill of exceptions should be a simple and plain statement 
of the facts in the case bearing upon the points in question, 
showing what the points are, and stating at the end of each 
that the ruling, etc., involving the same was objected to, with 


1 Cheseboro v. Barme, 163 Mass. 79 (1895); Hicks v. New York, New 
Haven & Hartford Railroad Co., 164 Mass, 424 (1895); Trudeau v. Poutre, 
165 Mass. 81 (1896); Knight, adm’x, v. Overman Wheel Co., 174 Mass. 455 
(1899). 

2 Carpenter v. Fisher, 175 Mass. 9 (1899). 

8 Atlantic Works v. Tug Glide and Owners, 159 Mass. 60 (1893). 

4 Anthony v. Travis, 148 Mass. 53 (1888). 

5 Seccomb v. Provincial Insurance Co., 4 Allen 152 (1862). 

6 Safford v. Knight, 117 Mass, 281 (1875). 

7 Aldrich v. Boston & Worcester Railroad Co., 100 Mass. 31 (1868). 
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the name of the party excepting. In this way one bill will 
answer for both parties’ exceptions.1 

The evidence should not be stated at length in the form of 
question and answer, unless there is some special reason why 
it should be done, but should be stated in a concise narrative 
form. So, only the material portions of a charge to the jury 
should be printed.? 

Where a bill of exceptions as tendered for allowance is full 
of errors, and the excepting party declines to amend it in 
accordance with proper suggestions of the justice, so that 
the latter has good reason to believe that the former 
does not desire or intend to state the truth, it is not 
the duty of the judge to search out any possible exception 
correctly stated and allow it separately, but he may disallow 
the entire bill.® 

The bill must show that the point excepted to was relevant 
to the issue,* was raised at the trial, and was prejudicial to 
the exceptor ;° and must be strictly confined to the law.' 

If an objection is made that a certain question was leading 
in form, the bill must show that that was the ground of the 
exception.§ 

If a ruling was requested and refused the whole of the 
material evidence involved in the point,? and the ruling given, - 


1 Canfield v. Canfield, 112 Mass. 233 (1873). 

2 Burt v. Merchants’ Insurance Co., 115 Mass. 1 (1874); Roskee v. Mount 
Tom Sulphite Pulp Co., 167 Mass. 528 (1897). 

3 Sawyer v. Yale Iron Works, 116 Mass. 424 (1875); Cowley v. O’ Connell, 
174 Mass. 258 (1899). 

4 Horton v. Cooley, 135 Mass. 589 (1883) Wilson v. Lawrence, 139 Mass. 
318 (1885); Pratt v. Amherst, 140 Mass. 167 (1885); Deming v. Darling, 148 
Mass. 504 (1889); O’ Brien v. Murphy, 158 Mass. 417 (1893); Marschall v. 
Aiken, 170 Mass. 3 (1897). 

5 Burke v. Savage, 13 Allen 408 (1866). 

6 Fuller v. Ruby, 10 Gray 285 (1858); Smith v. Jagoe, 172 Mass. 5388 
(1899); Lord Electric Co. v. Morrill, 178 Mass. 304 (1901). 

7 Barnacoat v. Gunpowder, 1 Met. 225 (1840); Boston v. Benson, 12 Cush. 
61 (1853). 

8 Westfield Cigar Co. v. Insurance Co. of North America, 169 Mass. 382 
(1897); Smith v. Jagoe, 172 Mass. 588 (1899). 

9 York v. Barstow, 175 Mass. 167 (1900). 
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must be stated,! as the court cannot otherwise determine, as 
a matter of law, that such refusal was erroneous. 

Where the presiding judge rules that there is no evidence 
for the jury, and directs a verdict for the defendant, and the 
plaintiff excepts, the bill of exceptions should give the 
evidence in full.? 

A bill of exceptions must state the evidence tending to 
show that a witness offered as an expert was such when it is 
objected that he was not an expert.® 

Filing. ‘he exceptions must be reduced to writing and 
filed with:the clerk, and notice thereof given to the adverse 
party, within twenty days after the verdict is rendered, and 
in cases tried without a jury, within twenty days after the 
notice of the decision has been received,* unless further time is 
allowed by the court. With the consent of the adverse party, 
the judge may allow exceptions which were not duly filed.® 

The time of filing must be proved by the docket and files 
of the court, and also any extension of time.’ 

The notice must be in writing, and may be delivered to 
the adverse party, or his attorney, personally, or addressed 
and duly sent by mail, post paid. Buta notice left at the 
office of the attorney in his absence is not duly served if he 
does not actually receive it.2 The notice may be proved by 
an affidavit of the person who gave the same, with a copy 
thereof attached.° 


1 Boston Loan Co. v. Myers, 143 Mass. 446 (1887); Khron v. Brock, 144 
Mass. 516 (1887). 

2 Lamb v. Old Colony Railroad Co., 140 Mass. 79 (1885). 

3 Campbell v. Russell, 189 Mass. 278 (1885). 

4 This does not mean an announcement of his decision, by the justice 
in court, at the conclusion of the trial in the presence of the parties. 
The notice must be from the clerk, and in writing. Trager v. Webster, 
174 Mass. 580 (1899). 

»* RK. L.., c. 173, § 106. 

6 Walker v. Moors, 122 Mass. 501 (1877). . 

7 Doherty v. Lincoln, 114 Mass. 362 (1874). 

8 Common Law Rules of the superior court, XXIX.; Blair v. Laflin, 
127 Mass. 518 (1879). 

9 Foley v. Talbot, 162 Mass. 462 (1894). 

Common Law Rules of the superior court, XXIX. 
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If the notice is not given within the twenty days the 
exceptions cannot be allowed. The statement in the judge’s 
certificate that the exceptions are disallowed for want of due 
notice is conclusive ;? and if the certificate is silent thereto itis 
presumed that procedure has been valid. The matter of 
notice need not appear of record.® 

Allowance. The bill of exceptions must be allowed by 
the justice presiding at the trial, if he finds that it conforms 
to the truth. Frequently, the parties prepare the bill them- 
selves before they ask the allowance of the exceptions by the 
court. 

The clerk, immediately on the filing of the exceptions, 
must present them to the court, and if, upon examination 
thereof by the presiding justice, after hearing the parties, 
the exceptions are found conformable to the truth, they must 
be allowed by him.+* 

The presiding justice may order the excepting party in 
civil cases to provide him with a transcript of the evidence 
and of the instructions to the jury, or such portion thereof 
as he designates, written out by the official stenographer from 
his notes, within such time, not less than ten days after the 
date of the order, as the presiding justice designates.® 

Exceptions must be restored to the files of the court with 
a certificate, signed by the justice, allowing or disallowing 
them. If they are not so restored within ten days after they 
have been presented to him, the justice must also certify the 
reason therefor.6 But no delay on the part of the justice in 
performing his duty will deprive the excepting party of his 
rights.? 

The question whether exceptions were properly allowed 


DeBang v. Scripture, 168 Mass. 91 (1897). 
Spofford v. Loveland, 1380 Mass. 6 (1880). 
Browne v. Hale, 127 Mass. 158 (1879). 

R. L., ¢. 178, § 106. 

Re Tu, 0. 418,.8 111, 

R. L., c. 178, § 107. 


Qo nF wow nN 
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may be presented to the supreme judicial court by a separate 
bill of exceptions, etc. The judge should make a certificate 
of the facts.! 

If the justice who presides at a trial at which exceptions 
have been taken fails, by reason of physical or mental disa- 
bility, death or resignation, to sign or return them, any other 
justice of the same court may examine and allow or disallow 
them.? 

If the justice who presides at the trial of a civil cause finds 
that the exceptions taken therein are immaterial, frivolous 
or intended for delay, judgment may be entered and execution 
awarded or stayed, upon terms, notwithstanding the allowance 
of the exceptions. If execution is not awarded, any security 
which has been taken must stand as if no judgment had been 
entered until an order is made for final judgment.? 

If, after a verdict for the plaintiff, the defendant dies, the 
court may pass upon the exceptions, although the action does 
not survive, and enter the judgment nune pro tunc.! 


Petition to Establish the Truth of Exceptions. 


If the presiding justice, or other justice of the same court, 
under the provisions of the third paragraph above, disallows 
or fails® to sign and return the exceptions or alters any 
statement therein, and either party is aggrieved thereby, the 
truth of the exceptions presented may be established before 
the full bench of the supreme judicial court upon petition 
stating the grievance, and thereupon, the truth of the excep- 
tions being established, they must he heard, and the same 


1 Purcell v. Boston, Halifax & Prince Edward Island Steamship Line, 
151 Mass. 158 (1890). 

2h. L., c. 178, § 108. 

* R.L., c. 173, § 109. 

4 Kelley v. Riley, 106 Mass. 339 (1871); Tapley v. Martin, 116 Mass. 275 
(1874). 

5 If a judge retains a bill more than a year and resigns his office, the 
superior court has authority to grant a new trial. Borrowscale v. Bos- 
worth, 98 Mass. 34 (1867). 
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proceedings taken, as if the exceptions had been duly allowed 
and entered.! 

The supreme judicial court must make rules for settling the 
truth of exceptions alleged and not allowed! By such rules, 
the exceptor must, within twenty days after notice of such 
refusal,” file his petition, verified by affidavit,’ setting forth in 
full the allegations and all facts material thereto, in the court 
in which the exceptions would by law have been entered, if 
duly signed and allowed; and before doing so must give 
notice thereof to the adverse party by delivering a copy thereof 
to him or his attorney of record. The entry fee is three 
dollars.® 

The petition should contain an exact copy of the bill of 
exceptions which was filed,® stating that it is a statement of 
the exceptions that were presented in writing to the judge 
after being duly filed, if such is the fact, and that they were 
disallowed or not signed and returned, though they were 
stated truly.’ 

The statute must be strictly followed or the petition will be 
dismissed; and after entry it may be dismissed for laches of 
the petitioner.§ 

On a petition to prove exceptions, the supreme judicial 
court can consider only whether the truth of the bill of 
exceptions actually and seasonably filed by the aggrieved 
party is established ; in doing this, however, slight errors may 


a Tada) Oe fens edd Oe 

2 See Brown v. Gilman, 115 Mass. 56 (1874); Fletcher v. Sibley, 124 Mass. 
220 (1878). 

3 The affidavit must be that ‘‘ the statements are true.’’ Tufts v. New- 
ton, 117 Mass. 68 (1875); Hadley v. Watson, 143 Mass. 27 (1886). After 
the filing of a commissioner’s report it is too late to object that the 
petition has not been duly verified. Kaiser v. Alexander, 144 Mass. 71 , 
(1887). 

4 Common Law Rules of the supreme judicial court, XXX. 

5 Clemens Electrical Manufacturing Co. v. Walton, 168 Mass, 304 (18: 7). 

6 Ryder, adin’x, v. Jenkins, 163 Mass, 536 (1895). 

7 Whitford v. Knowlton, 6 Allen 557 (1863). 

8 Phillips v. Hoyle, 4 Gray 568 (1855). 
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be corrected, and details may be added which are necessary in 
order properly to present the exceptions relied on.! 

The court generally refers the petition to a commissioner 
to hear the parties and report to the court the facts relative 
to the establishment of the truth of the exceptions ; and the 
court may direct him to report the evidence, although the 
party who moves that this be done did not at the hearing 
before the commissioner request him to do so? A hearing 
must be asked for within a reasonable time or the petition will 
be dismissed on motion.® 

Where a commissioner, to whom a petition to establish the 
truth of exceptions has been referred, states that with certain 
immaterial changes, the exceptions would conform to the 
truth, their truth will be deemed to be established. 

The question of the establishment of the truth of the 
exceptions is generally argued before the full bench with the 
matter of the exceptions themselves, but the court may hear 
them separately, A part of the exceptions may be allowed; 
and it might frequently be advisable to establish, in advance, 
what exceptions the brief need be prepared on. 

As a general rule, the merits of exceptions are not open on 
a petition to prove them, but the court may dismiss the 
petition if it finds that the exceptions ought not to be allowed 
if they are proved.® 

See page 560. 


REPORTS. : 


Questions of law arising upon a trial or other proceeding 
or upon a motion for a new trial by reason of an opinion, 
direction, order or refusal of a single justice of the supreme 
judicial court in matter of law may be reserved for the 


1 Morse v. Woodworth, 155 Mass. 234 (1892). 

2 Kaiser v. Alexander, 144 Mass. 71 (1887). 

8 Freeman v. Griggs, 116 Mass. 302 (1874). Sixteen months is too long. 

4 Markey v. Mutual Benefit Insurance Uo., 118 Mass. 178 (1875); Farns- 
worth v. Lowery, 134 Mass. 512 (1883). 

5 Fitch v. Jefferson, 175 Mass. 56 (1899). 
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consideration of the full court, and so much of the case 
as is necessary for understanding the question must be 
reported.! 

A justice of the supreme judicial court or of the superior 
court, after verdict, or after a finding of the facts by the 
court, and a majority of the justices of the superior court sitting 
for the trial of a cause under the provisions of R. L., ce. 157, 
§ 5, may report the case for determination by the full court. 
If the justice is of opinion that an interlocutory finding or 
order made by him ought to be determined by the full court 
before any further proceedings in the trial court, he may 
report the case for that purpose and stay all further proceed- 
ings except such as are necessary to preserve the rights of 
the parties.2. The report should be filed in the supreme 
judicial court within a reasonable time. 

The report of a justice of the supreme judicial court, before 
whom a case is tried without a jury, stating the facts found 
by him, and reserving the case for the consideration of the 
full court, is a sufficient reservation of the questions of law 
arising thereon.® 

A report is so framed as to state the nature of the case, 
and the questions of law reserved, and so much only of the 
facts or evidence as is necessary to present those questions, 
and that there has been a verdict ora finding.t The report 
is nominally framed by the court, but actually by the attorney 
against whom is the finding or verdict, by order of the judge, 
and with his approval.® It should, also, contain the requests 
for rulings, if any, the findings of the court in full, and the 
pleadings. 


1 R. L., c. 166, § 7. 

2 Rk. L., c. 178, § 105. A report is a part of therecord ofacase. Stone 
v. St. Louis Stamping Co., 156 Mass. 598 (1892). 

3 Eaton v. Pacific National Bank, 144 Mass. 260 (1887). 

* If no verdict or decision of the superior court is shown, the report 
will be discharged. Johnston v. Faxon, 167 Mass. 473 (1897). 

® Churchill v. Palmer, 115 Mass. 3810 (1874). 
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The judge’s findings of fact upon conflicting evidence 
cannot be revised in the supreme judicial court.! 
See page 560. 


APPEALS. 


A, party who is aggrieved by a judgment of the superior 
court upon a demurrer which alleges that the facts stated 
in the pleadings demurred to do not in law support or answer 
the action, or a party who is aggrieved by any other judgment 
founded upon matter of law apparent on the record except 
a judgment rendered upon an answer in abatement or upon 
a motion to dismiss for defect of form of process, or a jude- 
ment rendered by three justices under R. L., ¢. 157, § 5, may 
appeal therefrom to the supreme judicial court. And an issue 
of law joined in the superior court cannot be waived by 
consent of parties after such appeal has been entered in the 
supreme judicial court, but that court may, for good cause, 
allow the parties to withdraw or amend their pleadings, and, 
if they result in an issue of fact, the case must be remanded 
to the superior court for trial; but no execution can issue 
upon the judgment appealed from, unless the appeal is 
waived, until the case has been so remanded. An appeal 
from a judgment rendered upon a demurrer or upon a case 
stated must be claimed within thirty days after the entry of 
such judgment. | : 

Where the agreement of record shows that the facts were 
to be treated by the superior court as evidence from which 
inferences of fact might be drawn, the only “matter of law 
apparent on the record” which can be considered on an 
appeal to the supreme judicial court is whether the judgment 
is warranted by the evidence. 


1 Sheffield v. Otis, 107 Mass. 282 (1871). 

2 R. L., c. 173, § 96. No such appeal lies unless the record discloses 
an error of law. Fay v. Upton, 153 Mass. 6 (1891); Carroll v. Daly, 162 
Mass. 427 (1894). 

8 Ingalls v. Hobbs, 156 Mass. 348 (1892). 
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In case of an appeal the record should expressly show that 
the judgment was on matters of law alone and not on facts.1 

If the appeal is on a case stated, it must state facts and not 
evidence; and if the latter it will be discharged? So if it 
does not contain all the necessary facts.2 If the amount of 
damages are not agreed upon or their amount provided for, 
nominal damages only will be given.* 

On an appeal, no defence can be advanced that has not 
been set up in the answer or taken at the trial;> unless it is a 
matter that relates to jurisdiction.® 

An appeal from an order of the superior court overruling 
a motion in arrest of judgment brings up as matter of law only 
the question of the correctness of the ruling as made upon 
the motion that was filed.’ 

A judgment of the superior court appealed from must be 
affirmed, if there is no matter of law apparent on the record 
which this court can consider under the appeal.® 


PROCEDURE IN THE SUPREME JUDICIAL COURT. 


Questions of law should be entered in the supreme judicial 
court within a reasonable time, so as to be argued at the next 
law sitting of the court.® Chief-justice Gray once said that a 
month was a sufficient time to enter exceptions.” Questions 
of law are entered in the supreme judicial court for the 
county in which they arose, except as stated on pages 


1 Bass v. Haverhill Insurance Co., 10 Gray 400 (1858) ; Knowles v. Bachel- 
der, 106 Mass. 348 (1871); Dorr v. Richardson, 114 Mass. 346 (1874). 

2 Powers v. Provident Institution for Savings, 122 Mass. 4438 (1877). 

3 Morse v. Mason, 103 Mass. 560 (1870). 

4 McAneany v. Jewett, 10 Allen 151 (1865). An appeal does not lie 
otherwise, because there is no final judgment, says Riley v. Farnsworth, 
116 Mass, 223 (1874). 

5 Wood v. Dean, 165 Mass. 559 (1896). 

6 Kimball v. Sweet, 168 Mass. 105 (1897). 

7 Noyes v. Manning, 162 Mass, 14 (1894). 

8 Cobb v. Hale, 172 Mass. 387 (1899). 

9 See Priest v. Groton, 103 Mass, 530 (1870); Bentley v. Ward, 116 Mass. 
333 (1874); Browne v. Hale, 127 Mass. 158 (1879). 

10 Priest v. Groton, 103 Mass. 530 (1870). 
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9and 10.1 If, by mistake or accident, an appeal from the 
superior court or a bill of exceptions which has been allowed 
by the supreme judicial court or the superior court is not duly 
entered in the full court, that court, upon petition filed within 
one year after the appeal or bill of exceptions should have 
been entered, and upon terms, may allow the appellant to 
enter his appeal or the excepting party to enter his bill of 
exceptions. But no security by bond, attachment or otherwise, 
which has been discharged by the omission to enter an appeal 
or bill of exceptions is revived or continued in force by such 
late entry. 

If an appeal or a bill of exceptions in a case has been duly 
entered in the supreme judicial court, any security which 
has been taken in the case, by bond, attachment or otherwise, 
stands as if no judgment had been rendered or exception 
taken in the superior court, until final judgment is entered, 
unless, in the case of a bill of exceptions, execution is 
awarded because the exceptions are immaterial, frivolous or 
intended for delay.? 

The justice who presides at the trial of a cause with or 
without a jury, in which exceptions have been allowed, an 
appeal taken or a case reported, may, upon the application of 
the excepting party, of the appellant, or of either party upon 
a case reported, allow the verdict or judgment to be entered, 
altered or modified, or the damages to be increased or reduced, 
in such manner as the full court determines. In such case, the 
bill of exceptions, record or report must state the permission 
given, and the full court must make the proper order, direc- 
tion, judgment or decree for the further disposition of the case.* 


Transmission of Papers and Copies. 


Copies and papers relating to a question of law arising in 
the supreme judicial court or the superior court upon appeal, 


1 RB, L., c. 156, §§ 16, 17. 

2 RK. L., c. 156, § 14; Bentley v. Ward, 116 Mass, 333 (1874). 
* Rk. L,, c. 157, § 18 

4k. i Wig Cc 178, § 120 


562 MASSACHUSETTS PRACTICE. 


exception, reservation, report or otherwise must be prepared 
by the clerk of the court, and transmitted to and entered in the 
docket of the full court for the proper county as soon as may 
be after such question of law has been reserved and duly made 
-a matter of record in the court in which the action is pending. 
Such entry transfers only the question to be determined.! 

The clerk must, at the expense of the appellant or excepting 
party, or of the plaintiff upon a case reserved or reported, 
prepare and transmit to the supreme judicial court for the 
proper county one copy of every paper on file in the case, 
except papers used in evidence only, and of all papers made 
part of the case or referred to in the bill of exceptions or 
report, or so much thereof as is necessary fully to present 
the question of law, for the use of the chief justice, and a 
like copy for the clerk of the supreme judicial court, which 
must be kept on file in said court; and one copy of the bill 
of exceptions, report or papers upon which the question of 
law arises on appeal for each associate justice, for each party 
and for the reporter of decisions. Original papers used in 
the trial, which are needed in the supreme judicial court 
must be transmitted to its clerk to be by him kept on file 
until the rescript in such action is sent. The expense of 
such copies and transmission must be taxed in the bill of 
costs of the prevailing party, if he has paid it.? 

The copies must be written in a fair, legible hand, 
or printed, on paper of the usual quarto size, with a 
convenient margin.? Copies are made only at the request of 
the party desiring them, upon payment of the fees therefor. 
The clerk does not enter the case, however. That must be 
done by the party wishing it. Copies are made and trans- 
mitted after the entry is.made, frequently, and this practice 
is allowable, for convenience of the clerk of the superior 
court, if the papers are ready for use at the argument.4 


1 R. L., c. 173, § 117. 

2B Dns (Ged se els 

3 Common Law Rules of the supreme judicial court, XX XIX, 
4 See opinion in Priest v. Groton, 103 Mass. 530 (1870). 
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Amendments. 


After entry in the supreme judicial court, a bill of 
exceptions cannot be altered by the justice of the superior 
court who allowed them, without authority from the upper 
court; but, on motion of either party, before argument 
thereon, if there is reason to believe that there may have been 
a mistake or omission in drawing up the bill, the upper court 
may postpone the argument and grant authority to such justice 
to hear the parties and amend if he deems it necessary. If the 
court below amends the bill without such authority and 
without the assent of both parties, a party may ask for such 
hearing. Neither can the bill be amended in the upper court 
by agreement of the parties, without the consent of the judge 
who allowed the exceptions.2 New exceptions cannot be 
introduced by amendment, after the statutory limits have 
terminated.’ 


Briefs. 


In every case which is for argument before the full court, 
each party must prepare a printed or written brief on paper 
of the usual quarto size, signed by counsel, of the points on 
which he intends to rely, and the authorities intended to be 
cited in support of them, arranged under the respective points. 
Each brief must begin with a concise statement of the case, 
sufficient to show in a general way the questions involved.# 

In cases where it is necessary for the court to go into an 
examination of the evidence, each party must specify in his 
brief the leading facts which he deems established, with a 
reference to the pages of the papers where the evidence of 
such facts may be found.* | 

In civil cases to be heard in Suffolk county eight copies of 


1 McCarren v. McNulty, 7 Gray 139 (1856); Perry v. Breed, 117 Mass. 
155 (1875). See Johnson v. Couillard, 4 Allen 446 (1862). 

2 Ashley v. Root, 4 Allen 504 (1862). 

3 Arvilla v. Spaulding, 121 Mass. 505 (1877). 

4 Common Law Rules of the supreme judicial court, XL. 
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each brief must be filed with the clerk for the use of the court, 
the reporter, and the opposite party, one day before such 
causes are put on the short list for argument. In other 
counties, the briefs in all causes must be filed with the clerk 
on or before the opening of the court on the first day of its 
sitting. | 

Briefs are usually printed in small pica type, double-leaded. 
Ten dollars or less may be allowed as taxable costs to the 
winning party for actual cost of printing his brief. 


Arguments. 


A list of cases ready for hearing on questions of law is 
prepared by the clerk; and they are argued in their order, if — 
either party is ready, unless the court for good cause shown 
postpones the argument. But no party is compelled to be 
ready for argument within ten days after the question has 
been duly reserved of record in the court in which the case is 
pending.! 

If only one party is ready for argument, the court may hear 
him ex parte; or, if neither party is ready, it may be passed 
upon by the court without argument, or, for cause shown, 
the argument may be postponed ; but no case in which the 
argument has been postponed is again in order until all the 
other cases ready for argument have been argued, postponed 
or otherwise disposed of.? 

The party defeated in the hearing or trial in which the 
questions to be argued were raised opens the argument, which 
is limited to one hour on each side, unless the court allows 
more time before the arguments are begun. If more than one 
counsel are heard on one side the time may be divided between 
them in such proportions as they please.® 

When practicable an oral statement of the case may be 
made by the opening counsel instead of reading the papers. 


1R, L., c. 156, § 8. 
2 RD... 0). 106,810, 
’ Common Law Rules of the supreme judicial court, XLII. 
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But no oral argument will be heard in behalf of a party for 
whom briefs have not been so filed, unless the court specially 
permits it.! 

If the argument has been heard by less than the whole 
number of the justices, other of those who were not present 
may subsequently take part in the decision, after a perusal 
of the record and briefs, if neither party objects thereto.” 


DECISIONS, RESCRIPTS, ETC. 


The full court must as soon as may be after the decision of 
the questions submitted to it, make and enter a proper order, 
direction, judgment or decree for the further disposition of 
the case, or cause a rescript, containing a brief statement of 
‘the grounds and reasons of the decision, to be filed therein; 
or it may by a writ of certiorari or other proper process remove 
the record of the case, or order it to be removed, into the 
supreme judicial court, there enter judgment, and remand the 
record to the court from which it was removed to carry such 
judgment into effect, or instead thereof, the full court may 
order a new trial or further proceeding or execution to be 
issued, in that court.® 

The records and rescripts which are made after the decision 
of questions of law must contain a brief statement of the 
reasons therefor ; and if no further opinion is written within 
sixty days, the reporter must publish the case with the opinion 
contained in such record or rescript.4 

If, upon the hearing of an appeal or exceptions it appears 
that the appeal or exceptions are frivolous, immaterial or 
intended for delay, the court may, either upon motion of a 
party or of its own motion, award against the appellant or 
excepting party double costs from the time when the appeal 
was taken or the exceptions were allowed, and also interest 


1 Common Law Rules of the supreme judicial court, XL. 
2 Common Law Rules of the supreme judicial court, X LI. 
* Kk. L., c. 156, § 11. 
*R. L., c. 156, § 12. 


566 MASSACHUSETTS PRACTICE. 


from the same time at the rate of twelve per cent. a year on 
any amount which has been found due for debt and damages, 
or which he has been ordered to pay, or for which judgment 
has been recovered against him, or may award any part of such 
additional costs and interest.! 

A single justice of the supreme judicial court may, in his 
discretion, postpone entering#judgment in a matter decided by 
the full bench to give a party an opportunity to re-argue the 
case.” 

Opinions. ‘Ihe opinions of the full bench are written by 
one of the justices. Any matter of argument contained 
therein has no validity or force unless it is connected with or 
involved in the decision of the case at issue, being simply dicta. 

The decisions, with the opinions included therein, are 
printed and entitled « Massachusetts Reports.’”? They were 
first so-called, but from 1824 to 1867 they were designated 
by the name of the reporter. There is a collection of 
decisions, dating from 1761 to 1772, published in a volume 
called Quincy Reports. The regular Massachusetts Reports 
begin in 1804; and are as follows: Massachusetts Reports 
(“« Mass.”), 1804-1822, seventeen volumes; Pickering’s 
Reports (“ Pick.”), 1822-1840, twenty-four volumes; Metcalf’s 
Reports (“ Met.’’), 1840-1847, thirteen volumes; Cushing’s 
Reports (“Cush.”), 1848-1853, twelve volumes; Gray’s 
Reports (‘ Gray”), 1854-1860, sixteen volumes; Allen’s 
Reports (« Allen”), 1861-1867, fourteen volumes ; and Massa- 
chusetts Reports (“ Mass.”), 1867-1902, eighty-two volumes, 
the latter series being numbered from 97 to 178. 

The volumes are now printed as soon as material sufficient 
for a volume of about six hundred pages, exclusive of the 
index, is ready. Messrs. Little, Brown & Co., of Boston, 


1R. L., c. 156, § 18. See cases of Williams v. Greene, 2 Cush. 465 
(1848); Boswell v. Cutter, 117 Mass. 69 (1875); Holbrook v. Haney, 124 
Mass. 356 (1878), in which double costs were allowed for that reason. 

2 Shannon vy. Shannon, 10 Allen 249 (1865). 

3 R. L., c. 165, § 64. 
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ave a contract with the state to publish the volumes of the 
reports and sell them to “the public of the Commonwealth ” 
at $1.50 per copy.! This agreement does not prohibitany person 
from publishing the same or any of the opinions of the court 
at any time ; and anyone has the right to make a copy of the 
opinions for publication? The written opinions, etc., before 
their publication, are kept by the reporter of decisions “in some 
safe and convenient place” in Boston; and he must “afford 
duefacili ties for their examination.’® One set of briefs, 
copies, and rescript can be found in the social law library in 
Boston. 

The reports of the decisions upon all questions of law 
determined before September first of each year must be 
published within ninety days thereafter. 

— See page 138 relative to reporter of decisions. 


SUBSEQUENT PROCEEDINGS IN THE SUPERIOR COURT. 


Orders or decrees of the supreme judicial court upon 
questions which arise in a case pending in the superior court 
must be entered of record in the superior court, and the case 
then disposed of as law and justice require, conformably to 
such rescript or order.? The clerk of the superior court must 
forthwith give notice of the filing of such rescript in his 
office to an attorney of record of each party, and transmit a 
copy to the reporter of decisions.® 

The decision of the full bench of the upper court is binding 
upon the superior court; but after a rescript has been entered 
in the latter court the case may go on as to matters of fact as 
though exceptions, etc., had not been taken. It is still within 
the power of the superior court to suspend the entry of final 


1 St. 1889, c. 471; Resolve, 1899, c. 51. 
2 Nash v. Lathrop, 142 Mass. 29 (1886). 
8 R. L., c. 165, § 65. 

4 R. L., c. 165, § 63. 

aod, 4a., C.. 157, § 19. 

© R. L., c. 165, § 18. 


9 
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judgment, to set aside a verdict, or discharge a statement of 
facts. may 
When a rescript orders judgment, the entry of the rescript 
on the docket of the superior court, is not an entry of judg- 
ment; and the court can subsequently suspend the judgement, 
and allow an amendment changing the action at law to a suit 
in equity.? 

If an exception is sustained the verdict must be set aside, 
unless it appears that the evidence would not admit of any 
other verdict.? 

If exceptions to the rulings of a judge, who has tried a case 
without a jury, are sustained, his finding is set aside.® 

Counts waived on the first trial are not deemed to be 
waived on a new trial.* 


1 Terry v. Brightman, 133 Mass. 536 (1882). 

2 Wayland v. Ware, 109 Mass. 248 (1872). See Dows v. Swett, 127 Mass. 
364 (1879). . 

3 Robinson v. Trofitter, 106 Mass. 51 (1870). 

4 Dows v. Swett, 127 Mass. 364 (1879). 
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CHAPTER XVIII. 


JUDGMENT AND COSTS. 


AFTER a verdict or finding of the court it is necessary as 
a matter of record and to give it force to have a judgment 
based thereon duly entered. Judgment includes costs as well 
as damages. 


JUDGMENT. 


Judgments in civil actions and proceedings in the supreme 
judicial court are entered on motion, unless the court by 
general or special order otherwise orders. Judgments in civil 
actions and proceedings in the superior court, which are ripe for 
judgment, are, unless the court by general or special order other- 
wise orders, entered by the clerk on the first Monday of each 
month, or on the next day thereafter if said Monday is a legal 
holiday, unless the party entitled thereto otherwise requests 
in writing! Judgment in civil actions in police, district and 
municipa! courts are entered at ten o’clock in the forenoon on 
Friday of each week, but if a legal holiday occurs on Friday, 
at ten o’clock in the forenoon of the Thursday preceding; or 
it may be entered at any time in a case ripe for judgment 
upon notice and motion.” 

The defendant’s discharge in bankruptcy obtained after a 

verdict for the plaintiff was rendered is a sufficient bar to the 
plaintiff's motion for judgment in the action.® 

Every judgment, order or decree of the supreme judicial 


eelaiG, 177, § 1. 
Pats, ©, 177, § 2. 
% Kellogg v. Kimball, 135 Mass. 125 (1835). 
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court or the superior court bears date of the year, month and 
day when it is entered; but the court may order it to be 
entered as of a day earlier than the day of the entry;! as. 
when a defendant dies before entry of judgment; and in the 
absence of fraud or collusion it is conclusive against asurety 
on a bond to dissolve an attachment.2 This is done to save 
the rights of the party who is not the cause of the delay, 
when it would otherwise be disastrous. If judgment is 
entered by mistake after a defendant’s decease, if the action 
does not survive, it may, on motion of the plaintiff, be 
amended so as to stand as of a time before the defendant’s. 
death.? Generally, before judgments nunc pro tune are entered 
the court will give a hearing to sureties on a bond to dissolve: 
an attachment. : 

If a district court holds weekly sittings by virtue of the 
statute establishing it, it has no authority, on motion at one 
of such sittings to vacate a final judgment duly entered in an 
action at a previous sitting.t 

If a judgment is recovered in the superior court against five 
defendants, the court having jurisdiction over four of them 
only, and of those four two die before judgment, so that a 
reversal of the judgment would leave the original plaintiff 
remediless, on account of the statute of limitations, the court 
may, on a writ of error, under R. L., c. 177, § 4, above, and 
c. 193, § 3, order a judgment to be entered against such 
other four defendants, nunc pro tunc, as of the time, as nearly 
as may be, when it should have been rendered against them.” 

In an action upon a promissory note or other contract in 
which the amount due appears to be undisputed, the debt or 
damages may be assessed and ascertained by the clerk under 


Be Phas Luss Lady ts te 

2 Tapley v. Goodsell, 122 Mass. 176 (1877). See Currier v. Lowell, 16 
Pick. 170 (1834); Springfield v. Worcester, 2 Cush. 52 (1848); Kelley v. Riley, 
106 Mass, 339 (1871). 

3 Reid v. Holmes, 127 Mass. 326 (1879). 

4 Wood v. Payea, 188 Mass. 61 (1884). : 

5 Curran v. Burgess, 155 Mass. 86 (1891). 
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a general order of the court or by a special reference of the 
case tohim. The judgment in either case must be entered in 
the same form as if it had been awarded by the court on an 
assessment or computation made by the court.! 

In an action against two or more defendants upon a contract 
express or implied, the plaintiff is entitled to judgment against 
such defendants as are defaulted and against those who upon 
trial are found liable, although it is found that all the 
defendants are not jointly liable. The court renders judg- 
ment both against those defaulted and those found liable, 
with costs to the time of the default, and against those who 
defend, for all costs which accrue after the default; and 
issues separate executions.® 

In these cases no amendment of the declaration is necessary 
in order to proceed to such judgment! : 

Taking judgment against one or more of several defendants 
in an action of tort is a discontinuance as to the others.° 

Under a rule of the superior court judgment may be 
entered against defaulted defendants ; but the case must go 
forward against those who appear to contest the same.® 

If in an action for a breach of the condition of a bond, or 
to recover a penalty for the non-performance of a covenant, 
contract or agreement, it is found that the condition has been 
broken or the penalty forfeited, judgment must be entered 
for the penal sum, but no execution can issue thereon except 
as stated in the two following paragraphs.’ 


Pie, Clit, § 7. 

4 Wiggin v. Lewis, 12 Cush. 486 (1853). See Leonard v. Robbins, 138 
Allen 217 (1866); Ellison v. New Bedford Savings Bank, 1380 Mass. 48 (1880). 

5 Munroe v. Carlisle, 176 Mass. 199 (1900). 

6 Common Law Rules of the superior court, XXV. 

TR. L., c. 177, § 9. The provisions of this and the three succeeding 
paragraphs do not prevent a person from bringing an action for the 
breach of a covenant or other contract, instead of suing for the penalty 
by which the performance of the covenant or contract was secured. R. 
ie C177, § 18. 
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The court must award an execution for so much of the 
penal sum as is then due and payable in equity and good 
conscience for the breach of the condition or other non- 
performance of the contract. The amount is determined by 
the court, unless an assessment by a jury is claimed under the 
provisions of R. L., c. 175, § 74, or is ordered by the court.t 

If a further amount afterward becomes due on such bond 
or other contract, the plaintiff, his executor or administrator 
may have a writ of scire facias on the judgment from the 
court in which it was rendered against the original defendant, 
his executor, administrator, heirs, devisees or assigns, stating 
a further breach of the contract and summoning the adverse 
party to show cause why execution should not be awarded 
upon the judgment for the new damages.? 

The amount due in such action must be determined and 
execution awarded in the same manner as in the original 
action ; and such proceedings may be repeated upon further 
breaches until the penalty is exhausted.? 

The court may appoint an assessor or, by agreement, a 
referee,! under a rule of court, to assess the amount for which 
execution is to be issued ;° and the defendant may then prove 
any payments on the bond, although they are not alleged in 
his answer to the declaration ;° and no defect or admission in 
previous pleadings in the action can deprive either party of 
the right to an equitable adjustment of all claims secured by 
the bond.’ 

If a judgment is rendered for the plaintiff by a court or 
trial justice in an action founded on a judgment rendered by 
a different court or trial justice, execution cannot issue until 


Ate, PAY A arg Pek se LP 

Realise Lies 11. 

RAT 3G, AT 8 12, 

Newton v. Rice, 118 Mass. 417 (1875). 

Fisk v. Gray, 100 Mass. 191 (1868). 

Merrill v. McIntire, 138 Gray 157 (1859). 

Hatch v. Attleborough, 97 Mass. 533 (1867); Leonard v. Whitney, 109 
Mass, 265 (1872). 
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the plaintiff files with the court or trial justice rendering the 
judgment in the later action a transcript of the record of the 
judgment in the earlier action under the seal of the court or 
justice rendering it, attested by the clerk of such court or by 
such justice.! 

‘If judgment is rendered in a local action which has been 
brought in an erroneous venue, the court must cause its writ 
of possession or other writ of execution to be directed to the 
sheriff of the proper county.? 


Special Judgments. 


If a plaintiff would be entitled to a judgment or to a decree, 
except for the bankruptcy or insolvency of the debtor or his 
discharge therein, and if, more than four months prior to the 
commencement of proceedings in bankruptcy, or, in voluntary 
proceedings in insolvency, more than four months prior to the 
time of the first publication of the notice of the issuing of the 
warrant, or, in involuntary proceedings, more than four 
months prior to the first publication of the notice of the filing 
of the petition, any property, estate, interest or money of a 
debtor has been attached, or brought within the control of a 
court of equity or paid into court, the court may at any time 
upon motion enter a special judgment or decree for the 
plaintiff for the amount of his debt or damages and costs, or 
for such other relief as he may be entitled to, to be enforced 
in the first instance only against the property, estate, interest 
or money, so attached, or brought within the control of a 
court of equity. If such property, estate, interest or money 
is insufficient to satisfy the judgment or decree in full, the 
court may thereafter, if the debtor’s discharge is refused, or if 
he unreasonably delays to prosecute said proceedings to a 
discharge, order an alias execution or other process to be issued 
upon such judgment or decree for such portion as remains 

DR. L., c. 177, §:14, 

2.1L, 0. 177, § 15. 
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unsatisfied. The creditor may also in case of such refusal or 
delay have a writ of scire facias or an action as provided in 
R. L., ec. 177, § 19. These provisions do not impair the 
powers of courts of equity.! 

Such a judgment is sufficient within the meaning of R. L., 
c. 167, to enable the plaintiff to maintain an action against 
the sureties on said bond.” 

The court may enter such a judgment, with like effect, if a 
defendant who petitions for a review is adjudged a bankrupt, 
or against whose estate a warrant in insolvency is issued, or 
who is discharged upon proceedings in composition if no 
assignment has been made, before or after having given the 
security required upon such petition, and if the attachment 
in the original action was not made within the four months.? 

If a debt is payable in gold coin, a specific judgment must 
be entered payable in such coin.4 


Interest. 


When judgment is made up upon an award of referees, the 
report of an auditor, or verdict of a jury, interest is computed 
upon the amount of the award, report or verdict, from the 
time when made to the time of making up the judgment; and 
every judgment for the payment of money bears interest 
from the day of its rendition.® 

In case of interest as damages, if interest is claimed in the 
declaration from the date of an alleged demand for money 
due, interest will be allowed from such demand,® otherwise, 
except as above, from the date of the writ.’ 


Rais, 6. 177, 8:24. 
R.Is., c.-177, § 25. 
ROL, ¢, 177, $26. 

4 Independent Insurance Co. v. Thomas, 104 Mass. 192 (1870); Warren v. 
Franklin Insurance Co., 104 Mass, 518 (1870) ; Currier v. Davis, 111 Mass. 
480 (1878). 

oR. Gao. Ji 8. 

6 Ordway v. Colcord, 14 Allen 59 (1867). 

7 Talbot v. Commonwealth Bank, 129 Mass. 67 (1880); Thwing v. Great 
Western Insurance Co., 111 Mass. 93 (1872). 
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In an action for money had and received, which the 
defendant fraudulently obtained or wrongfully detained from 
the plaintiff, the defendant is chargeable with interest from 
the time of his so obtaining er detaining the same.! 

Only contractual interest runs during the pendency of a 
trustee process.” 


Filing Papers to Make up Judgment. 


The prevailing party must file forthwith after an action is 
ready for judgment all papers and documents necessary to 
enable the clerk to make up and enter the judgment and 
complete the record of the case. These are papers or docu- 
ments on which the suit was brought, as promissory notes, bills 
-of exchange, checks, bonds, ete. ; also, certificates of witnesses ; 
and a statement of the claim sued on, when necessary. Papers 
and documents used simply as evidence are not required 
to be filed. If necessary papers are not filed within 
six months after judgment has been ordered, the clerk 
must note the fact dn the record; and judgment cannot 
afterwards be recorded, unless, upon petition, and after notice 
to the adverse party, the court orders it to be done. And 
no execution can issue until such papers, etc., are filed. When 
such judgment is recorded late on such order, the clerk must 
record the order among the records of the sitting in which the 
judgment was awarded, and duly index it. The judgment is 
then considered a judgment of the time it was awarded. The 
delinquent party must pay to the clerk the costs of recording 
the judgment anew, and also the costs on the petition, and the 
costs of the adverse party if he appears.? 


1 Wood v. Robbins, 11 Mass. 504 (1814); Atlantic Bank v. Harris, 118 
Mass. 147 (1875). 

2 Oriental Bank v. Tremont Insurance Co., 4 Met. 1 (1842); Rennell v. 
Kimball, 5 Allen 356 (1862); Bickford v. Rich, 105 Mass. 340 (1870); Huntress 
vy. Burbank, 111 Mass. 213 (1872); Smith v. Flanders, 129 Mass. 322 (1880). 

3 Common Law Rules of the supreme judicial court, XLIV.; Common 
Law Rules of the superior court, LVI.; Rules of the municipal court 
of the city of Boston, XX VIII.; Rules of police and district courts, XX. 
See, also, Common Law Rules of the superior court, LVII.; King v. 
Burnham, 129 Mass. 598 (1880). See footnote, page 82. 


576 MASSACHUSETTS PRACTICE. 


In the superior court actions on bonds and all other 
contracts when damages are to be assessed by the court or by 
the clerk the plaintiff must file an account or statement in 
writing of the particulars of his demand, unless the same are 
sufficiently apparent from the declaration, or from the bond, 
note, or other instrument declared on, or from a bill of 
particulars filed. In the municipal court of the city of 
Boston, when damages are to be assessed, the plaintiff must 
file a statement of his claim, unless the same appears on the 
record or papers filed in the case.? 

In case of a suit brought to recover the amount due on a 
lost note, judgment will, generally, be rendered therefor upon 
filing a sufficient bond of indemnity ;? but when a bond is not 
necessary for the protection of the defendant judgment may 
be entered and execution issued without it. The note cannot 
be filed. 


Arrest of Judgment. 


A judgment cannot be arrested for a cause existing before 
the verdict, unless such cause affects the jurisdiction of the 
court. After the defendant has appeared and answered to 
the merits of the action, no defect in the writ or other process. 
by which he has been brought before the court, or in the . 
service thereof, can be considered to affect the jurisdiction of 
the court.6 This provision does not apply to judgments. 
rendered upon default ;° nor to cases in which fraud is charged ;* 
nor where the court lacks jurisdiction on account of the - 
amount of the ad damnum. And only parties aggrieved can 
move in arrest of judgment.? 


1 Common Law Rules of the superior court, XXIV. 

2 Rules of the municipal court of the city of Boston, XI. 

3 Tucker v. Tucker, 119 Mass. 79 (1875). 

4 Munroe v. Weir, 177 Mass. 801 (1901). 

5 Ri. Gl id, $118, 

6 Hollis v. Richardson, 13 Gray 392 (1859). 

7 Chamberlain v. Hoogs, 1 Gray 172 (1854). 

8 McQuade vy. O’ Neil, 15 Mass. 52 (1860). 

9 Sullivan v. New Bedford Institution for Savings, 140 Mass. 260 (1885). 
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Agreement for Judgment. 

If a settlement has been agreed upon between the parties 
or attorneys in an action, an agreement for judgment, and an 
acknowledgment of satisfaction thereon, may be made and 
filed, and entry made on the docket and records of the court 
in pursuance thereof. If it is desired to keep the amount 
agreed upon private, a nominal sum may be written in the 
agreement. The following is a form of such an agreement : 


Essex, Ss. Superior court, April 2, A. D. 1902. 
No. 147. John Smith v. Thomas Walton. 

In the above-entitled action it is hereby agreed that judgment 
for the plaintiff, in the sum of two hundred dollars with costs [or, 
without costs], may be entered ; and, also, judgment satisfied. 

Michael Murphy, 

Atty. for Plaintiff. 
Solomon Truster, 

Atty. for Defendant.' 


) 


“Neither Party.” An entry of “neither party ” is some- 
times unwisely made when a case has been settled out of court. 
The objection is that it only terminates the particular action, 
without affecting the cause, thus leaving open the question of 
bringing a new action. It is equivalent to a nonsuit without 
costs.” | 

_ This is an entry that cannot be made if either party objects ;° 
and, if it is once entered by agreement, it cannot be removed 
without the consent of both parties.4 


Set-off of Judgments. 


The statutes authorize the set-off of judgments in case of 
a cross action brought by a defendant in a suit in which the 
plaintiff is a resident of another state, under R. L., c. 170, §§ 


1 For authority of an attorney of record to make such agreements, see 
Moulton v. Bowker, 115 Mass. 36 (1874). 

2 Marsh v. Hammond, 11 Allen 483 (1866). 

8 Marshall v. Merritt, 97 Mass. 516 (1867). 

4 Blanchard v.. Ferdinand, 132 Mass. 889 (1882). 
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2 and 4 (see page 310), and when the judgment is reduced in 
review under R. L., c. 193, § 34. 

In other cases, when, in actions between the same parties, 
the creditor in one is the debtor in the other, the court may, 
upon motion, set-off one against the other; and it is wholly 
in the discretion of the court.} 

Taxable costs only are excluded from the set-off.? 


Motions and Petitions to Vacate Judgment. 


If final judgment has been rendered in an action, the court 
in which it was entered may, within three months thereafter, 
if the execution has not been satisfied in whole or in part, 
vacate such judgment, upon the motion in writing of the 
prevailing party, and dispose of the case as if such judgment 
had not been entered. Such motion must be filed in the case, 
and, except by order of the court, no bond is required.® 

If final judgment has been entered and the execution has 
not been satisfied in whole or in part, or any one or more of 
several plaintiffs or defendants, within one year thereafter 
may file in the court in which the judgment was rendered a 
petition to vacate the same. In the supreme judicial court 
and superior court the petition must be filed in the county in 
which the judgment was entered.4 | 

The court may thereupon order notice returnable when, and 
to be served as, it is ordered therein, and may issue a stay or 
supersedeas of an execution issued on the judgment and an. 
order for its return with a certificate of the proceedings 
thereon. Upon the hearing of such petition, the court may 
vacate such judgment, and dispose of the case as if the 
judgment had not been entered.6 But the court has no 
authority to order a writ of review on this petition.® 


1 Chipman v. Fowle, 130 Mass. 352 (1881). 

2 Ocean Insurance Co. v. Rider, 22 Pick. 210 (1839), 
8 R. L., c. 193, § 14. 

£°R, Li 6.: 108, 5 Lb: 

5 R. L., c. 193, § 16. 

6 Clarke v. Bacall, 171 Mass, 292 (1898). 


JUDGMENT AND COSTS. 579 


Except as stated below, the petitioner must, before judg- 
ment is vacated under such petition and before execution is 
stayed or superseded, give bond to the adverse party with 
security approved by the court, conditioned, if the obligor is 
the prevailing party, that if final judgment shall be thereafter 
réndered for the obligee, the obligor shall pay his costs and, 
if the obligee is the prevailing party, that if the judgment is 
not vacated on said petition, the obligor shall satisfy said 
judgment and all costs accrued on any execution issued 
thereunder, and that if it is so vacated, he shall satisfy the 
execution that shall issue in favor of the obligee on any 
judgment thereafter rendered in the action, or if a_ special 
judgement shall be entered in favor of the obligee in accord- 
ance with the provisions of R. L., c. 177, § 26, he will pay to 
the plaintiff within thirty days after the entry of such judg- _ 
ments the amount for which it shall be entered.1 

If the petitioner had no actual knowledge before the judg- 
ment was entered that the action was pending against him and 
there was no attachment of property in the original action, the 
judgment may be vacated and the execution stayed or super- 
seded without security ; but if there was such attachment, the 
amount of the bond must be fixed at the actual value of the 
property attached, as agreed upon by the parties or as deter- 
mined by the court upon a summary hearing after notice to the 
adverse party.” 

The court may impose costs or terms upon either party to 
a motion or petition to vacate a judgment.? 

The liability upon an attachment made, bond given, or bail 
taken in the original action does not continue after the original 
judgment has been vacated, except that if a judgment is 
vacated under the provisions of the sixth. paragraph above 
within thirty days after the entry thereof, such liability, if a 
subsequent judgment is rendered continues during such 


TR. L,. c. 198, § 17 
2R. L., c. 193, § 18 
8 R. L., c. 198, § 19 


° 
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time as it would had the original judgment not been 
vacated.1 

In these proceedings the petitioner cannot require the 
respondent to file an answer.? 

If a defendant sets up in defence to an action that the 
plaintiff has recovered judgment against him on the same 
cause of action in another state, the plaintiff can reply that 
the judgment has been vacated in the other state. 


Suits on Judgments. 


A judgment of a court of this state which had jurisdiction 
of the subject matter and the parties cannot be avoided by 
plea and proof in an action of contract upon it. 

Ina suit on a judgment it makes no difference whether an 
execution has been issued or not; or, if issued, whether it 
has been returned or not.2 The only defence is the payment 
of the judgment, whether on execution or otherwise. 

In an action brought to recover the balance due on a 
judgment, the defendant cannot show the value of the 
property attached and levied on in the original action.® 


COSTS. 


Generally, the party prevailing in an action recovers 
“ costs.’ 
In an action of contract or replevin commenced in the 


supreme judicial court, the defendant recovers no costs unless — 


the amount of the damages found to be due or the value of 
the property detained is as much as three hundred dollars, 


ROR Ts CN DS, 5: 20. 

2 Hastings v. Parker, 168 Mass. 445 (1897). 

3 Graef v. Bernard, 162 Mass. 300 (1894). 

4 Pearse v. Hill, 163 Mass. 498 (1895). 

5 O'Neal v. Kittredge, 3 Allen 470 (1862); Linton v. Hurley, 114 Mass. 
76 (1873); Wilson v. Hatfield, 121 Mass. 551 (1877). 

6 Smith v. Condon, 174 Mass. 550 (1899). 

TR. 17 ©. 208, 4-1; 


* 


a 


ta 
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being assessed by the jury which tries the cause, by an assessor 
agreed upon by the parties, or by an award of arbitrators.! 
In an action of contract or tort brought in the superior 
court, the defendant recovers no costs, unless the amount of 
the damages exceeds twenty dollars ;2 except when the right | 
to an easement or the title to land is drawn in question and 
the justice before whom the action is tried so certifies,? or 


except the plaintiff’s claim, as established, exceeds twenty 


dollars and is reduced to that amount or less by set-offs which 
could not have been proved in payment. This rule does not 
apply to replevin suits:in the superior court,* nor to real actions 
in either court.® 

If a judgment for costs upon a nonsuit or discontinuance 
remains unsatisfied, the court in which a second action for 
the same cause is brought may order proceedings therein to 
be stayed until such costs have been paid, and may further 
order that the action be dismissed unless they are paid within 
a time expressed in the order.® 

In civil actions, instituted in the name of the common- 
wealth, by private persons the latter only are liable for costs, 
the same as if the suits had been brought in their own 
names.’ 

If a defendant brings money into court and offers it in 


aye 1,0. 203, § 4. 

2 The amount recovered must exceed twenty dollars. Joannes v. 
Pangborn, 6 Allen 243 (1863). 

3 The judge must so certify, or costs cannot be allowed. Heims v. 
Ring, 11 Allen 352 (1865). If the certificate of the judge is based upon a 
ruling on a question of law, upon an exception taken thereto, such ruling 
may be revised by the supreme judicial court. Rathke v. Gardner, 134 
Mass. 14 (1883). But it cannot be reported, nor revised. Hubner v. 
Hoffman, 106 Mass. 346 (1871). 

4K. L., c. 203, § 5. Interest to the date of the verdict may be in- 
cluded in the verdict. The amount of the verdict is the criterion. 


_ Douglas vy. Nichols, 133 Mass. 470 (1882). 


Pele. ti, C, 205, § 7. 

Patan, C, 208, § 11. 

TR. L., c. 203, § 16. For costs against the commonwealth, and their 
satisfaction, see R. L., c. 203, §§ 15, 17, 18. 
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satisfaction of the damages, the plaintiff recovers costs 
previously accruing.? 

To Both Parties, and to Neither. Ifa verdict is rendered 
for the plaintiff upon one or more counts upon several distinct 
causes of action, and for the defendant upon any other or others, 
each party recovers costs for the travel and attendance of 
witnesses, for depositions and for other evidence produced, 
examined or used on the trial of the counts upon which the 
verdict is in his favor, but not for like charges incurred on 
the trial of the other counts.2. This is true, also, when, in 
such a case, both parties except and all the exceptions are 
overruled, judgment being entered for both parties.® 

This rule also applies to replevin, where title to part of the 
goods is proved to be in the plaintiff and to the remainder in 
the defendant.* 

Costs are not awarded to a defendant where the jury return 
a general verdict for the plaintiff, when they are instructed 
that the plaintiff is not entitled to recover on certain counts 
of the declaration.® | 

Incase of a declaration in set-off, costs are given to the party 
in whose favor the balance is found due. If the amounts are 
equal, judgment may be rendered in favor of each, or neither.® 

When costs are awarded to both parties in the same suit, 
the court may order one sum to be set-off against the other, 
and enter judgment for the balance; but if this cannot be 
conveniently effected each party may have an execution for 
the costs due to him.’ 

LRT ic: 203.58 6, 

2 Rk. L., c. 203, § 10; Tatem v. Adams, 2 Cush. 180 (1848). 

3 Shattuck v. Woods, 3 Pick. 267 (1825). If the plaintiff had, in sucha 
case, waived his exceptions, or in case both parties appealed, and the 
plaintiff waived his appeal, he would not have been chargeable with 
costs. Dewey v. Humphrey, 5 Pick. 167 (1827); Childs v. New Haven & 
Northampton Co., 185 Mass. 570 (18838). 

4 Powell v. Hinsditle, 5 Mass. 348 (1809); Arnold v. Brackett, 5 Mass. 344 
(1809). 

5 New Marlborough v. Brewer, 120 Mass, 162 (1898). 

6 R. L., c. 174, § 11. 


7 Common Law Rules of the supreme judicial court, XXIX.; Common 
Law Rules of the superior court, XLY. 
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_ Cases before Auditors and Referees. Costs are generally 
allowed in hearings before auditors and referees, but the 
latter have, under rule of court, exclusive control of the 
question of costs in cases heard by them. 

Claimant. ‘The court may allow to an adverse claimant in 
trustee process such costs, if any, as it pleases.? 

Motion for New Trial. If a new trial is refused, the 
court in which the hearing is had may impose terms upon the 
moving party, which are taxed as costs.? 

Insolvency. If a discontinuance or a nonsuit is entered in 
an action solely in consequence of an answer of the defendant 
which alleges his discharge in bankruptcy or insolvency, the 
defendant recovers no costs. If issue is joined upon such 
defence solely, and judgment is rendered for the defendant, 
he recovers his costs after, but not before, the joinder of such 
issue.4 

As to costs in insolvency generally, see R. L., c. 1638, S§ 
174 and 175. 

A plaintiffs lability for costs in an action pending at the 
time of his bankruptcy is not proveable as a debt against his 
estate, and judgment may, therefor, be rendered against him 
for such costs before the question of his discharge is 
determined.® 

Non-Entry of Action. If an action is not entered, it may 
at any time, upon motion of the defendant, be dismissed with 
costs.6 The motion must identify the action; and the original 
summons, if the writ was thus served, should be annexed to, 
and be made a part of, the motion. 

Several Actions for Same Cause. A plaintiff who brings 
several actions in the same or in different courts, against the 


1 Warren v. Waldron, 108 Mass. 232 (1871). 

2 R. L., c. 189, § 81; ¢. 203, § 28. 
8 R,. L., c. 173, § 114; Daley v. People’s Building, Loan & Saving Asso- 
ciation, 178 Mass. 13 (1901). 

RB. L., c. 203, § 2. 

5 Dows v. Griswold, 121 Mass. 440 (1877). 

OR, L., c. 178, § 11. 
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same defendant. upon causes of action which might have been 
joined in one action, or who brings separate actions against 
defendants who might have been joined can recover costs in 
one action only, unless the court, after a hearing, otherwise 
orders.! 

If the holder of a promissory note sues the maker and at 
the same time brings another suit against the indorser, obtain- 
ing judgment against the maker and satisfaction thereof, the 
indorser is entitled to costs in the action against him ;? though 
the maker and indorser could not be sued in the same action. 
The same principle applies in case of separate actions brought 
against joint tort-feasors.® 

Several Defendants. If two defendants are sued together 
for a joint tort, and one is acquitted, the latter is entitled to 
costs,* though they plead jointly.? But if both are acquitted 
they recover no more than one would, except for additional 
witnesses, etc. If they necessarily severed in their pleas, 
thought not at first, they get separate bills of costs.7 If both 
are found guilty, though they severed in their pleas, the 
plaintiff is entitled to but one bill of costs.? If the defendants 
have paid out money for depositions, etc., for their mutual 
benefit, the expense cannot be taxed to the full amount for 
each. It must be divided between them. It cannot be taxed 
more than once.® 

Cases Tried Together. If two or more cases are tried 
together, the presiding justice may reduce the witness fees 
and other costs ; but not less than the ordinary witness fees 


aR. las, Ge 208, 938, 

2 Gilmore v. Carr, 2 Mass. 171 (1806). 

3 Savage v. Stevens, 128 Mass. 254 (1880). 

4 Mason v. Waite, 1 Pick. 452 (1823); West v. Brock, 3 Pick. 503 Seem 

5 Brown v. learns, 13 Mass. 536 (1816). 

6 Kwer v. Beard, 3 Pick. 64 (1825). 

7 Fales v. Stone, 9 Met. 316 (1845); Davis v. Hastings, 8 Cush. 313 (1851); 
Upton v. Pratt, 106 Mass. 344 (1871); Bill v. Boynton, 158 Mass, 274 (1893). 

8 Kempton v. Cook, 4 Pick. 306 (1826). 

9 Davis v. Hastings, 8 Cush. 313 (1851); O'Connell v. Bryant, 126 Mass, 
232 (1879). 
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and other costs recoverable in one of the cases which are so 
tried together can be allowed.! 

In Set-off. In case of a declaration in set-off, if judgment 
is given for the balance of the claims, costs are allowed to the 
party having such balance; and if the claims are equal costs 
may be awarded to both parties or to neither.2 

Appeals. If, in an action brought in an inferior court, a 
plaintiff appeals from a judgment in his favor, or if a 
defendant appeals from a judgment in his favor upon a demand 
in set-off and the appellant does not recover upon the appeal 
greater damages than the amount of the first judgment, he 
recovers no costs arising after the appeal and must pay the 
costs of the adverse party for the same time.® 

On such an appeal the clerk of the court appealed from 
must transmit to the superior court with the papers a 
certificate of the costs taxed in his court ;4 and such certificate 
is prima facie evidence of such costs in the superior court.® 

Ad damnum. Though a judgment cannot be for damages 
beyond the amount of the ad damnum, costs may be given in 
excess of it. 

Double Costs. I[fatransitory action is brought in a county 
in which the defendant does not live or have a usual place of 
business, providing that he resides within the commonwealth, 
he is entitled to double costs, unless some special provision of 
the statutes otherwise declares.’ 

If the judgment is affirmed upon a writ of error, the 
defendant in error may be awarded double costs.§ 

The supreme judicial court may award double costs against 


2 R..L.,.c. 203, § 9. 

Seite ©. 174, § 11, 

3 R. L., c. 203, § 3. Ifa plaintiff appellant recovers more he is enti- 
tled to full costs. Crandall v. Colley, 178 Mass. 339 (1901). 


4 R. L., c. 173, §§ 103, 104. 

5 Sona v. Makepeace, 108 Mass. 233 (1871). 
6 French v. Goodnow, 175 Mass. 451 (1900). 
mans 44,5, 6, 107, §.1. 

a, L., c. 198, § 8. 
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a party from the time the exceptions were alleged, who takes 
up exceptions that are without merit.t 

In Trustee Process. In the supreme judicial court and 
superior court a person summoned as trustee is allowed his 
costs for travel and term fees, and such further amount for 
counsel fees and other necessary expenses as the court may 
allow. In the inferior courts, he is allowed fifty cents as an 
attorney’s fee, twenty-five cents for his written answer, the 
ordinary fees for travel and attendance, and for answer to 
interrogatories such costs as the court may allow; the plaintiff 
is allowed one dollar for his writ and declaration, one and a 
half dollars as an attorney’s fee, one dollar as a term fee, if 
there is an appearance, otherwise, seventy-five cents, and the 
ordinary fees for travel and attendance ; and the defendant is 
allowed one and a half dollars as an attorney’s fee, and for 
travel and attendance the ordinary fees. If there has been a 
trial between the plaintiff and the alleged trustee upon any 
issue of fact, the court may award costs to either party.” 

If the alleged trustee is charged his costs must be deducted 
from the funds, etc.,in his hands, and-he is chargeable only 
for the balance. If such funds, etc., are insufficient to pay 
his costs he may have judgment and execution against the 
plaintiff for the balance.® 

If the alleged trustee is discharged he may have judgment 
and execution against the plaintiff for his costs and, charges.* 
So if he does not have his residence, etc., in the county in 
which the suit is brought in the supreme judicial court and 
superior court.° 

Absent trustees answering within three day after their 
return, in the inferior courts, and within ten days in the other 
courts, are allowed their costs and charges.® So, if an alleged 


O. Sheldon Co. v. Cooke, 177 Mass, 441 (1901). 
R. L., c. 189, § 67; c. 208, § 28. 

R. L., c. 189, § 68. 

. L., c. 189, § 69. 
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trustee neglects to appear, he will be responsible for the costs 
for travel and term fees of the plaintiff until the trustee does 
appear, if the plaintiff recovers judgment and does not other- 
wise receive his costs.! If the trustee does not pay the costs 
when demanded of him by the officer who serves the execution, 
the latter notes the fact in his return, and a new execution 
for costs will be awarded against him.? If there are several 
trustees, the execution is issued jointly; and if one pays more 
than his share the other must contribute equally to indemnify 
him for the excess. 

If, while the trustee process is pending, the defendant or 
other person sues the trustee to recover the goods, etc., in his 
possession, the costs are then in the discretion of the court.* 

On a writ of scire facias, where the trustee has been 
defaulted, he is personally liable for costs of the scire facias, 
although he is not adjudged trustee, unless he has paid over 
the funds, etc., on the execution,® or has been prevented from 
appearing in the original action by absence from the state or 
other sufficient cause, but the court may allow him his costs 
if he appeared in the original action.’ If the trustee is liable 
for the costs on the scire facias, and also for the plaintiff's 
costs in the original action, one execution must be issued 
against him for both amounts.® If there are several trustees, 
and the plaintiff sues out several-scire facias writs, when he 
might have joined the trustees, he can recover no more costs 
than if he had sued out only one writ, and the court may 
apportion the costs among the trustees.? 

If the damages recovered in an action of trustee process 
do not exceed ten dollars, exclusive of all costs which have 


1B. L., c. 189, § 72. 
2K. L., c. 189, § 73. 
8 R. L., c. 189, § 74. 
4 RB. L., c. 189, § 75. 
5 R. L., c. 189, § 76. 
© R. L., c. 189, § 77. 
7 RB. L., c. 189, § 78. 
2B. L., c. 189, $79. 
2 R.L., c. 189, § 80. = 
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accrued in any former action, the plaintiff can recover no 
costs.! | 

If the plaintiff discontinues the action, or dissolves the 
attachment, or the trustee is discharged the latter is entitled 
to his costs.2 

Discontinuance. If an action is discontinued as to one 
plaintiff, terms being given to the defendant therefor, he can 
claim no more costs against such plaintiff. | 

Waiver of Costs. Ifa plaintiff, who has recovered damages 
and costs, and from the taxation of costs an appeal has been 
taken, takes out an execution for damages only, which is 
duly served and returned wholly satisfied, he will be deemed 
to have waived his costs.‘ 


Witnesses. 


The fee for attending as a witness in a civil case in the 
supreme judicial court and superior court is one dollar and a 
half per day, and before inferior courts, auditors, arbitrators 
and referees, fifty cents per day. In all cases five cents a 
mile for travel out and home is also allowed,® but only once 
for the case or sitting, unless Sunday intervenes. Each witness 
is given at least one mile travel each way. Witnesses from 
without the commonwealth are paid from and to the line of 
the commonwealth where they enter the same by the route 
ordinarily travelled from the place where they live.® 

These fees are due where, at the request of a party, a 
person has attended court as a witness, though he has 
neither been summoned by a subpcena nor examined, unless 
unnecessarily summoned.* 


1 R. L., c. 189, § 82. 

2 Penniman v. Mathews, 3 Cush. 341 (1849); Wilmarth v. Richmond, 11 
Cush. 463 (1853); Croxford v. Massachusetts Cotton Mills, 15 Gray 70 (1860). 

3 Richardson v. Wolcott, 10 Allen 433 (1865). 

4 Davis v. Ferguson, 148 Mass. 603 (1889). 

5 R. L., c. 204, § 21. 

6 Melvin v. Whiting, 13 Pick. 184 (1832). 

7 Farmer v. Storer, 11 Pick. 241 (1831). 


— 
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- Where three actions of slander were brought by the same 

plaintiff against three different defendants for the same words, 
and by agreement were all referred to the same referee, who 
heard them together on three consecutive days, and severally 
made an award in favor of the defendants, the witnesses’ 
certificates showing that the same witnesses for the defendants 
attended in each case the same number of days and travelled 
the same number of miles, with a trifling exception, it was 
held that the fees for their attendance should be taxed in all 
the cases, but their travelling fees only in the case in which 
they were summoned.! 

Subpena and Service. [or issuing a subpena for oneor 
more witnesses a magistrate is allowed ten cents,? and for its 
service the officer is allowed ten cents for each witness, and 
four. cents a mile each way for travel. If the service is made 
by a person who is not an officer, the court may allow for such 
service a fee not exceeding that paid to an officer. 

Certificate of Witnesses. Hach witness must certify in 
writing the amount of his travel and attendance.® The cer- 
tificate is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 
EssEx, SS. Superior court, Jan. 20, A.D. 1902. 
John Doe v. Richard Roe. 

We hereby certify that we have attended court the number of 
days and travelled the number of miles set against our respective 
names, as witnesses for the plaintiff in the above-entitled cause. 

Miles. Days. 


Allen Thompson, . 4 2 
Jumes Antony, 2 2 


The matter of determining whether such certificates have 
been made by the witnesses, personally or by agent or 


1 Barber v. Parsons, 145 Mass. 205 (1887). 

2h, L.; c. 204; § 1. 

3 R. L., c. 204, § 10, 

4 R. L., c. 204, § 23; Young v. Makepeace, 108 Mass. 233 (1871). 
eR. LL, c..204, § 21. . 
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attorney, and whether they are bonu fide is entirely in the 
discretion of the court hearing the cause ;! and the certificate 
is not conclusive that fees have been paid or are due to the 
witnesses. It is simply prima facie evidence.? 

The certificate should be made out and filed immediately 
after the trial. 

Parties are not entitled to witness fees for themselves. 


Taxation of Costs. 


Costs are taxed by the clerk of the court, or, in actions 
before a court having no clerk, or before a trial justice, by 
the justice. No costs can be taxed, however, without notice 
to an adverse party who gives reasonable notice in writing to 
the clerk. or justice of his desire to be present at the taxation, 
or who causes such notice to be entered on the docket. 
Notice given by or to the attorney in the action is sufficient. 
When the costs are to be taxed the clerk will require the 
party applying for the taxation to notify the adverse party to 
be present. 

If double or treble costs are allowed, the witness fees, the 
cost of taking depositions, of procuring evidence and of 
copies and all court dues are taxed and recovered singly, and 
the remainder only of the taxable costs are doubled or trebled.t 

Appeal. Either party may appeal from the taxation of 
costs by the clerk to the court in which the action is pending, 
or to any one of its justices ;°> but such an appeal does not 
vacate the judgment.® 


1 Young v. Makepeace, 108 Mass. 233 (1871); Rothschild v. Knight, 176 
Mass. 48 (1900). 

2 Miller v. Lyon, 6 Allen 514 (1863). 

S Relay ¢. 205, °§°20, 

4 RB. L., c. 208, § 12. 

5 R. L., c. 203, § 21; Dodd v. Lewis, 10 Mass. 26 (1813). A writ of error 
does not lie. Jacobs v. Potter, 8 Cush. 236 (1851); Day v. Berkshire 
Woolen Co., 1 Gray 420 (1854). Neither does audita querela. Goodrich 
v. Willard, 11 Gray 380 (1858). 

6 Melvin v. Bird, 131 Mass. 561 (1881). 
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If the appellant is liable for the costs, the appellee may take 
out execution and cause it to be satisfied, if he first gives bond 
with sufficient surety or sureties, approved by the clerk, ina 
sum equal to the costs, payable to the appellant, conditioned 
to repay such part of the costs as may be disallowed upon the 
appeal, and to perform such other order as the court or justice 
makes thereon.! 

The costs incurred by the appeal may be allowed to either 
party by the court or justice before whom such appeal is 
heard, and they may be added or deducted from the costs 
awarded in the principal action or may be collected upon a 
separate execution.? 
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Brief.?} 

Trial of Issue, etc., by Trial Justice.” 


1 R. L., c. 203, § 22. 
2 R. L., c. 203, § 28. 
8 R. L., c. 208, § 27. 
4 R. L., c. 203, § 28. 
5 R. L., c. 208, § 24. 


6 The writ includes the declaration. in the inferior courts. R. L., ¢, 
208, §§ 27, 28. 
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7 Service of the officer includes mileage, copies, service, custody of 
personal property attached, and use of horse and carriage, when neces- 
sary. The right of an officer to charge for the service of legal process 
is found only in the statutes, and is limited by their provisions. Rogers 
& Co. v. Simmons, 155 Mass, 259 (1892). As to returning process by mail, 
see R. L., c. 204, § 11; and to use of horse and carriage, R. L., c. 204, § 12. 

If an attachment is dissolved by insolvency, and the officer refuses to 
deliver the goods to the assignee, the creditor cannot prove, as a claim 
against the estate, the expense of subsequently keeping the goods by the 
officer. Russell Paper Co. v. Smith, 1385 Mass. 588 (1883). 

If an officer claims extra compensation in serving a precept or remov- 
ing or keeping property, it will not be allowed unless he returns with 
his precept a bill of particulars of the expenses, together with his 
affidavit that they were actually incurred, and that the charges are 
reasonable. Common Law Rules of the superior court, LXI.; Rules of 
the municipal court of the city of Boston, X XIX. 

8 The entry fee includes the taxation of costs in all courts; and also 
the issuing of original executions, except in cases before trial justices, 
who is still allowed twenty-five cents for each execution,twenty-five cents 
for taxation of costs for the defendant, except in the trustee process, 
where he is allowed ten cents for taxing costs for the defendant trustee 
or claimant; for each order of notice fifty cents, eng for taking a recog- 
nizance on appeal, twenty cents. R. L., c. 204, 

The clerk of courts is allowed one donee a saan rule to auditors, 

referees, etc. R. L., c. 204, § 6. 

9 When no issue is joined. R. L., c. 203, § 24. 

10 When issue is joined. R. L., c. 203, § 24. 

11 When the defendant does not appear. R. L., c. 203, § 27. 

12 When the defendant appears. R. L., c. 203, § 27. 

13 In the supreme judicial court and superior court, a term fee is al- 
lowed for each sitting while the case is pending, not exceeding three 
sittings, unless the case is carried on questions of law to the full bench, 
when two additional fees are allowed. The court may increase the 
number, however. R. L., c. 208, § 24; Leonard v. O’ Reilley, 187 Mass. 138 
(1884). In case of the defendant’s default only one term fee is allowed in 
the supreme judicial court and superior court. R. L., c. 203, § 24. Where 
a defendant has been defaulted on the main issue, but he appears later 
on the question of the amount of damages, the plaintiff is allowed more 

than one term fee. Galligan v. Clark, 119 Mass. 83 (1875). 

- Before a trial justice the term fee is one dollar. R. L., c. 203, § 27. 

14 Not over eighty miles is allowed, unless a greater distance is actually 
travelled, when the court may increase it. R. L., c. 203, § 24. 

The allowance is thirty-three cents for each ten miles. R. L., ¢. 203, 
§ 24, 

A corporation is given travel from the place where it is situated, if it 
is in its nature Jocal; otherwise, from the place in which its business is 
chiefly or commonly transacted. R. L., c. 203, § 30. 

16 The fee for attendance is thirty-three cents a day for actual atten- 
dance. ‘Three days only are usually charged. R. L., c. 203, §§ 27, 28. 
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16 This is reckoned for one day’s attendance and one mile’s travel each 
way. 

17 A subpoena is usually served by copy, so that the return by the 
officer may be made on the original. The officer charges, as a general 
rule, fifty cents for the copy, if the trial is in an inferior court, and a 
dollar if in other courts. . 

18 Trustees are allowed for their answers to interrogatories in the dis- 
cretion of the court. 

19 Depositions are taxable, if they are used at any stage of the case. 
Lamb v. Stone, 11 Pick. 527 (1831). This probably does not include de- 
positions taken to perpetuate testimony. 

22 Copies of papers in appeals, etc., that are required are to be taxed. 
Gardner v. Gardner, 2 Gray 434 (1854). So of copies of bonds given to 
dissolve attachments, when the originals are taken away. So of official 
copies used in evidence. Suffolk v. Mill Pond Wharf, 5 Pick. 540 (1828). 
So of a reasonable sum for plans, drawings, etc., actually used in evi- 
dence. Stockbridge Iron Co. v. Cone Iron Works, 102 Mass. 80 (18€9). 
Vouchers for these extras, as receipted bills, the official copies, etc., 
should be filed with the clerk with a statement of the expenses. 

21 The actual expense of printing a brief, not exceeding ten dollars, is 
ordinarily allowed. R. L., c. 203, § 26. 

22 A taxation of one dollar for trial of the issue is made by trial 
justices. R. L., c. 204, § 5. 
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CHAPTER XIX. 


EXECUTION. 


AN execution is a writ authorizing an officer to enforce a 
judgment, and is issued by the clerk of the court, or if there 
is no clerk, by the justice ; but no execution can issue within 
twenty-four hours after entry of judgment,! nor after one 
year and twenty-four hours, unless it is an alias. That is, 
an alias execution may be taken out after the year and day, 
if an original execution has been issued. But no alias exe- 
cution can issue after five years from the return day of the 
next preceding execution ;? and all executions are made 
returnable within sixty days after their date.? If it is too 
late to take out an execution, a writ of scire facias, or an 
action on the judgment must be resorted to.4 

An alias execution may issue before the return day of the 
original.® 

The following is the form of an ordinary execution :—® 


CoMMONWEALTH OF MASSACHUSETTS. 
ESSEX, SS. 
To the Sheriff of any County in the said Commonwealth, or his. 
Deputy, or to any Constable of Salem,’ in our County of Essex, 
Greeting: — 
Whereas John Smith, of Boston, within our County of Suffolk, 


1R. L., ¢. 177, § 16. Sundays are excluded. Penniman v. Cole, 8 Met. 
496 (1844). 

ae Tes A Ah 

ed eed Wi at 

eR Tuy Gell, 9 lve 

5 Chesebro v. Barme, 163 Mass, 79 (1895). 

oR. eal, ee 

7 If an execution does not contain an address to the constable of any 
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by the consideration of our Justices of our Superior Court, at 
Salem, within our County of Hssex, aforesaid, on the first Mon- 
day of March, A. D. 1902, recovered judgment against Richard 
Roe of Salem, in our County of Hssex, for the sum of one hun- 
dred dollars, ten cents, damage, and thirty dollars, fifty cents, 
costs of suit [add, in an execution against a trustee in trustee 
process, and whereas, by the consideration of the same court, exe- 
cution was likewise awarded for the same sums against the goods, 
effects, and credits of the said yudgment creditor in the hands and 
possession of Andrew Wilson of suid Salem, trustee of the said 
judgment creditor |, as to us appears of record, whereof execution 
remains to be done. 

We command you, therefore, that of the goods, chattels or 
lands of the said judgment debtor [add, in an execution against 
a trustee in trustee process, in his own hands. and possession, and 
of the goods, effects and credits of the said judgment debtor in the 
hands and possession of said trustee, jointly and severally] within 
your precinct, you cause to be paid and satisfied unto the said 
judgment creditor, at the value thereof in money, the aforesaid 
sums, being $730.60 in the whole, with interest thereon from the 
third day of March, A. D. 1902, being the day on which the 
judgment aforesaid was rendered, and with twenty-five cents 
more for this writ; and thereof also to satisfy yourself for your 
own fees. And for want of goods, chattels or lands of the said 
judgment debtor [add, in an execution against a trustee in trus- 
tee process, in his own hands and possession], to be by him shown 
unto you or found within your precinct, to the acceptance of the 
said judgment creditor [add, in an execution against a’ trustee 
in trustee process, and for want of goods, effects and credits of the 
said judgment debtor in the hands and possession of the said trus- 
tee, to be by him discovered and exposed to you], to satisfy the 
sums aforesaid, with interest as aforesaid, we command you to 
take the body of the said judgment debtor and him commit 
unto our jail, in Salem, Newburyport or Lawrence, in our County 
of Hssex, or any jail in your precinct aforesaid, and detain in your 
custody, within our said jail, until he pay the full sums above 
mentioned, with your fees, or that he be discharged by the said 


town, the attorney of the judgment creditor may add it, without 
authority from the clerk. Blanchard v. Waters, 10 Met. 185 (1845). 
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judgment creditor, or otherwise by order of law. Hereof fail 
not, and make return of this writ, with your doings therein, into 
our clerk’s office of our said Superior Court, at Salem, in our 
County of Hssex aforesaid, in sixty days from the date hereof. 

Witness, William Edwards, Esquire, at Salem, the second day 
of April, in the year of our Lord one thousand nine hundred 
and two. 

[SEAL ] Benjamin HE. Gage, Clerk. 


Executions containing clerical errors may be amended as 
of course at any time if the record shows the error, and they 
will be treated as amended.! 


Executions issued by a police, district or municipal court— 


or a trial justice, for an amount as damages exceeding twenty 
dollars are framed to direct a levy upon the lands and tene- 
ments of the debtor.” | 

Executions against executors or administrators for debts 
due from the deceased run only against the goods and estate 
of the deceased in their hands, and not against their bodies, 
goods or estate,? unless they are for costs alone.* If the 
judgment is for debt or damages and costs, an execution for 
the debt or damages is awarded against the goods and estate 
of the deceased in the hands of the executor or administra- 
tor, and another execution for the costs against the goods, 
estate and body of the executor or administrator, as if it 
were for his own debt.® 

Unless the amount of the debt or damages is at least 
twenty dollars, the capias is omitted in the execution.® 

If one of two or more plaintiffs die after judgment and 
before execution issues, the execution may be taken out as 
though the parties were all living; but if the death is sug- 


1 Holmes v. Jordan, 163 Mass, 147 (1895). 
2 KR. L., ¢.. 177, § 22. 

$ R. L.,'c. 172, § 5 

4R. L., c. 172, § 6 

5 RL, ¢.172,°§ 7 

OR Lia's 


‘ 


: - 
i ie _—— 


a 
EE ——— 
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gested upon the docket it may issue in favor of the survivors.! 
But the death of the defendant prohibits the issue of any 
execution.” 

If a judgment is rendered for the plaintiff by a court or 
trial justice in an action founded on a judgment rendered by 
another court or trial justice, execution cannot issue until 
the plaintiff files with the court or trial justice rendering the 
judgment in the later action a transcript of the record of 
the judgment in the earlier action under the seal of the 
court or justice rendering it, attested by the clerk of such 
court or by said justice.® 

If judgment is rendered in a local action brought in an 
erroneous venue, the execution is directed to the sheriff of 
the proper county.* 

Executions may be served in every county to which they 
are directed.® ‘ 

If an execution is returned satisfied in whole or in part 
by the sale of property not liable to such execution, and 
damages are recovered against the judgment creditor or the 
officer who served the execution on account of the seizure 
and sale of such property ;° or, if an execution against a 
corporation is satisfied in whole or in part by service or levy 
on the person or property of one of its members, and the 
property levied on or damages for the service or levy are 
subsequently recovered by such member from the officer or 
judgment creditor, the creditor may have a writ. of sere 
facias on his judgment, and is thereupon entitled to a new 
execution for the amount then remaining due to him.’ 

An execution issued on a judgment for the payment of 


1 Hamilton v. Lyman, 9 Mass. 14 (1812); Bowdoin v. Jordan, 9 Mass. 160 
(1812); Cushman v. Carpenter, 8 Cush, 888 (1851). 
2 Hildreth v. Thompson, 16 Mass. 191 (1819). 
Sereda CG. 171, § 14, , 
Ps OC. 131, § 15. 
fees, OC. 177, $17. 
BL., ¢. 177, § 20. 
Betis C. 11759 21. 
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money must specify the day upon which judgment was ren- 
dered, and require its collection or satisfaction with interest 
from such date.! 

Executions issued on judgments obtained against absent 
defendants can be taken out by the filing of the bond of the 
plaintiff as stated on page 306. If the bond has not been 
given within one year from the rendering of the judgment the 
plaintiff is not entitled to an execution.? -The condition of 
such a bond is as follows :—3 


The condition of this obligation is such, that whereas, at the 
term of the swperior court begun and held at Salem, within and 
for the county of Hssex, on the first Monday in January, A. D. ~ 
1902, the said John Doe recovered judgment against the said 
Richard Roe for the sum of one hundred dollars damages, and 
thirty dollars and ten cents costs of suit. Now if the said John 
Doe shall repay the amount so recovered, if the judgment is 
reversed, or so much of the amount as shall be recovered back 
upon a review to be brought by the said Richard Roe at any 
time within one year after said judgment, then this obligation 
shall be void ; otherwise, it shall be in full force and virtue. 


Set-off of Hxecutions. 


Executions between the same parties may, if required by 
either party, be set off one against the other. In such case, 
the debtor in an execution which bas been delivered to an 
officer to be served delivers his execution to the same officer, 
whether it is directed to him or to another officer; and he 
must apply the smaller execution, so far as it extends, to the 
satisfaction of the larger ; and the balance due on the latter 
may be collected and paid by him as if there had been no set- 
off ; but such set-off is not allowed if, first, the creditorin one 
of the executions is not, in the same capacity and trust, the 


I Re, Goatees 
2 Pease vy. Morris, 138 Mass. 72 (1884). 
3 See R. L., c. 167, § 128. 


4 Jones vy. Carpenter, 9 Met. 509 (1845); Porter v. Leach, 13 Met. 482 
(1847). 
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debtor in the Other; second, the amount due on the first 
execution was lawfully and in good faith assigned to another 
‘person before the creditor in the second execution became 
‘entitled to the anidunt due thereon; third, there are several 
‘creditors iit bie execution, from a part of whom only the 
‘ambit dtie on the other is due; fourth, there are several 
debtors in one execution, to a part of whom only the amount 
due on the other is due; and fifth, as to the pertion of either 
execution which is due to the attorney out of the taxable 
costs therein,} 


SERVICE OF EXECUTION. 


An execution is served by levy on the property or body of 
the defendant. 

If an execution is in the alternative, so that it may be law- 
fully served in any of two or more ways, the creditor or his 
attorney may require the officer to serve it in any of said 
ways; and the officer must conform to such directions if 
possible.2 So to a direction as to a levy on real estate or 
personal property.® 

All property that can be attached is liable to levy for 
execution. 

Estates tail may be taken on execution like estates in fee 
simple; and whoever lawfully holds such land under the 
execution takes an estate in fee simple.* 

Terms for years, if the original lease was for one hundred 
years or more, and fifty years or more thereof remain 
unexpired, are regarded as real estate, for the levy of an 
execution thereon. Other terms for years are seized and sold 
on execution like personal property, except that the officer 
before the sale, must give fourteen days’ notice of the time 


1R. L., c. 177, § 27. The taxable costs only are excluded. Ocean Insur- 
ance Co. v. Rider, 22 Pick. 210 (1839). 

art 1s, ©, 177, § 28. 

°-RaL,, ¢. 177, § 29. 

* Rk, L,, co. 178, § 2. 
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and place of sale, by leaving a notice thereof in writing with 
_ the debtor personally or at his last and usual place of abode, 
and by posting a notice on the leased premises.! 

If personal property has been seized on execution, and 
further service is suspended by reason of a prior attachment 
or seizure of the same property, it remains bound by such 
later seizure until it is sold, in whole or in part, under the 
prior attachment or seizure, or until that attachment or seizure 
is dissolved.? 

If it is so sold in part, or if that attachment or seizure is 
dissolved, such part of the property as remains continues 
bound for thirty days thereafter by the seizure on the~ 
execution ; and the service of the execution may be completed 
as if the estate had been first seized thereon within said thirty 
days although the return day of the execution has passed.? 

If an officer, who has begun to serve an execution, dies or 
becomes incapable of completing the service and return 
thereof, the service may be completed by any other qualified 
officer ; or in case of illness or absence, the judgment creditor 
or the officer who began the service may delegate any other 
qualified officer to act for him during said illness or absence. 
If the first officer has not made a certificate of his doings, the 
second officer must certify whatever he finds to have been 
done and add thereto a certificate of his own doings.4 

If an officer has begun the service he may complete it and 
make the return, although he is removed from office or the’ 
service cannot be completed until after the return day.°® 


c. 177, § 55. See Capen v. Doty, 18 Allen 262 (1866). Where 
land was duly sold and the deed delivered, the certificate of the officer 
being made, but unsigned and unreturned to court upon his death seven 
years later, it was held that the sheriff of the county, who was a deputy 
at the time of the sale, could complete the return, and that the validity 
of the sale was unaffected by the delay. Firth v. Haskell, 148 Mass. 501 
(1889). 
5 R. L., c. 177, § 56. See Capen v. Doty, 13 Allen 262 (1866). 
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If either party dies after any property has been seized on 
execution, the service thereof may be completed in like 
manner and with the same effect as if both parties were living, 
and the officer may appoint an appraiser for the deceased 
party. The completion of the levy relates back to the time 
of the seizure.” 

A fraudulent mortgage on personal property need not be 
regarded.® 


By Levy on Real Estate. 


When an officer takes land on execution, he must give 
notice of the taking to the debtor, if found within his pre- 
cinct, cause the land to be appraised where it is required, 
and complete the levy without unnecessary delay.* 

If the land is not held under attachment the officer must 
forthwith deposit in the registry of deeds for the county or 
district in which the land lies a copy of the execution, with 
a memorandum thereon that the execution is in his hands 
for the purpose of taking the land of the defendant, and no 
such taking is valid against a purchaser in good faith, for 
value and without notice, before such deposit. The register 
must note on such copy the day, hour and minute when he 
receives it and file it in his office; and enter in the book 
kept by him for the entry of attachments of land the names 
of the plaintiff and defendant as stated in the copy and the 
time of the deposit.® 
_ Levy by Set-off. The officer must cause the land to be 
appraised by three disinterested persons, one of whom must 


ated C. 11%, 9 Di. 

2 Hall v. Crocker, 3 Met. 245 (1841); Hall v. Hoxie, 3 Met. 251 (1841); 
Bucknam v. Lothrop, 9 Allen 147 (1864). 

3 Sherman v. Davis, 137 Mass. 132 (1884). 

#R. L., c. 178, § 3. 

5 R. L., c. 178, § 4. The officer is allowed for his copy, and for travel 
four cents a mile from the place where he received the execution to the 
office of the register. R. L., c. 178, § 6. 

6 R. L., c. 178, $5. The fee of the register is twenty-five cents. R. 
L., c. 178, § 6. 
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be appointed by the creditor, one by the debtor whose land 
is taken, or, if the debtor is absent from or does not reside 
in the commonwealth, by his agent or attorney if he has any 
known to the officer, and the third by the officer. If the 
debtor is absent from or does not reside in the state, and has 
no agent or attorney known to the officer, or if he neglects 
within a reasonable time to appoint an appraiser, the officer 
must appoint one for him.! 

The appraisers must be sworn, before a justice of the peace 
or the officer, and with the officer make an examination of the 
land to estimate its value. <A certificate of their appraisal | 
signed by them must be indorsed on the execution; but if 
one of the appraisers who was sworn and acted with the 
others refuses to sign the certificate, the certificate of the 
others is sufficient.? 

The value of the estate of the debtor must be appraised 
as an estate in fee simple in possession, unless it is expressly 
stated in the description indorsed on the execution to be a 
less estate. All the interest of the debtor in the land must 
be taken and passed by the levy, unless it is a larger estate 
than is stated in the description.? 

If aright of redeeming mortgaged land is set off, the 
appraisers must deduct the amount of the encumbrance, 
when known, from the value of the land, and the amount so 
deducted must be stated in the return of the execution. 

If the execution is levied at the same time upon several 
parcels of land, they may be appraised separately or together. 
If several parcels are taken successively on the same execu- 
tion, the parcels may be appraised by the appraisers first 
appointed, or appraisers may be appointed for each parcel.é 

The land must be described by metes and bounds or 
otherwise, with as much precision as is necessary to identify 


Win sah Wir es bys Pu 
aR. L:..0, 176, § 8. 
* RL, 0. 178,.8.9; 
4R. L., c. 178, § 10. 
BRL. 178, 814: 
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it; and such description may be contained in the certificate of 
the appraisers or in the return of the officer, and the description 
in either may be referred to and adopted in the other.! 

The share of the debtor, when held in joint tenancy or 
otherwise, may be taken on execution, and is thereafter held 
in common with the cotenant. If the share of the debtor is 
more than sufficient to satisfy the execution, the levy must 
be made upon such undivided portion of such share as will, 
in the opinion of the appraisers, satisfy the execution.” 

If the land cannot be divided without damage to the whole 
and is more than sufficient to satisfy the execution, the levy 
must be made upon such undivided portion as will, in the 
opinion of the appraisers, satisfy the execution, and such 
portion will be held in common with the debtor.® 

An estate for life may be taken and set off to the creditor 
like other land at the appraised value, or, at the election of 
the creditor, the execution may be levied on the rents and 
profits.4 

If the latter is done, the annual value thereof must be 
determined by the appraisers, and the land set off to the 
creditor for such time as will satisfy the execution at the 
rate of rents and profits as determined by the appraisers, if 
the life estate endures so long, computing interest on the 
amount due on the execution and deducting the rents and 
profits as they accrue as so much paid from time to time. If 
the life estate expires before the end of the term fixed by 
the appraisers, the creditor may have a new action on the 
judgment to recover the amount then due thereon.? 

As to land leased to a third person, see R. L., c. 178, §§ 
17 and 18. 

The officer must deliver to the creditor or to his attorney 
‘seisin and possession of the land, so far as the nature of the 


Pata 4s,, €, 178, § 12. 
2°R. L., c. 178, § 13. 
Silas, °C. 178, § 14. 
wate ds., ©, 178, § 15. 
meateis. 0, 116, § 16; 


604 MASSACHUSETTS PRACTICE. 


estate and the title of the debtor will admit ; but if the estate 
taken is a remainder, reversion or right of redemption, the 
officer cannot oust the person who is lawfully in possession. 
of the land, but must assign to the creditor the right which 
the debtor had therein, and so make his return.1 

If an execution is levied on land of which a person other 
than the debtor is actually seised, the officer must deliver to: 
the creditor or to his attorney such momentary seisin and. 
possession of the land as will enable the creditor to maintain 
an action therefor upon his own seisin ; but the officer cannot. 
oust the tenant in possession.? 

Return. The officer must return the execution, with a 
certificate of his doings indorsed thereon, to the court or 
trial justice to which or to whom it is returnable, and such 
execution and certificate must be forthwith recorded. ‘The 
officer must also, within three months after the levy has been 
completed, cause the execution and return to be recorded in 
the registry of deeds for the county or district in which the 
land lies. Such record in the registry of deeds of an exe- 
cution issued by an inferior court and of the levy thereon, is. 
prima facte evidence of the regularity of the judgment and 
prior proceedings in the case in which the execution was 
issued. If such record is not duly made the levy is void as. 
against a creditor who has attached the land or taken it on 
execution without notice of such levy, and also as against 
a purchaser in good faith for value and without such notice; 
but if the execution and return are recorded after the expi- 
ration of the three months, the levy is valid as against a 
conveyance, attachment or levy made after such recording.® 
The creditor is bound by the levy unless, for defects therein, 
he waives it and takes out a new execution, before the return 
of the levy is recorded, as provided in R. L., c. 178, § 50.® 


UR, Tho) 178,08°19. 
2 R. L., c. 178, § 20. 
8 R. L., c. 178, § 21. 
4 RB. L., c. 178, § 22. 
5 R. L., c. 178, § 24. 
6 R. L., c. 178, § 25. 
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The return of the osficer on the execution must, in addi- 
tion to the other requirements of law, set forth substantially, 
the date when the land was taken on execution; that the 
appraisers were appointed by the officer, the creditor and the 
debtor, or that the debtor was absent from, or not resident 
in, the commonwealth, and had no agent or attorney known 
to the officer, or neglected to appoint an appraiser, and the 
officer appointed one for him; that the appraisers were duly 
sworn, unless a certificate of the oath is indorsed on the exe- 
cution and signed by the person who administered it; that 
they appraised and set off the land at the value stated ; that 
the officer delivered seisin thereof to the creditor or his 
attorney, or assigned the same to him in the case of a remain- 
der or incorporeal estate; the description of the land unless 
it is sufficiently described in the certificate of the appraisers 
and the return refers to and adopts that description; and that 
all three of the appraisers were present and participated in 
the appraisal where it is signed by only one of them.! 

Levy by Sale. Real estate and interests therein may be 
‘taken and sold on execution by the officer authorized to serve 
the execution by public auction to the highest bidder, and 
convey by deed to the purchaser all the debtor’s title. If 
the execution with the return thereon has been returned, 
such deed is valid as against the debtor or any person claim- 
ing under him who has actual notice thereof, and, if recorded 
within three months after such sale in the registry of deeds 
for the county or district in which the land lies, as against 
any other person.? 

The officer must, thirty days at least before the sale, 
deliver to the debtor, or leave at his last and usual place of 
abode,’ if within his precinct, a written notice of the sale, and 
also post such a notice in a public place in the city or tosvn 


2 R. L., c. 178, § 23. 

2 R. L., c. 178, §§ 26, 27. See Walsh v. Anderson, 135 Mass. 65 (1883). 

8 R. L., c. 178, § 44; Croacher v. Oesting, 143 Mass. 195 (1887). See other 
provisions in said § 44. 
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in which the land lies, and in two adjoining cities or towns, 
if there are so many in the county. He must also cause a 
notice of the time and place of sale to be published three 
weeks successively before the sale in a newspaper, if any, 
published in the county in which the land lies.! 

If, at the time appointed for the sale, the officer considers 
it for the interest of all persons concerned to postpone the 
sale, he may adjourn it for not more than seven days, and so. 
from time to time until it is held; giving notice of every 
such adjournment by a public declaration thereof atthe time 
and place previously appointed for the sale2 See R. L., c. 
177, § 40, for adjournment, etc., by order of court.3 

A levy by sale may be waived.4 

Suspension of Levy. If land has been seized on execution 
and further service of the execution is suspended by reason of 
its prior attachment or seizure, the officer making the later 
seizure must cause a record thereof to be made in the same 
manner as an attachment of land on mesne process is 
recorded. Such record is sufficient notice of the seizure, and 
the levy is considered as having been made at the time of 
such seizure if such record is made within three days there- 
after ; otherwise, at the time when the record is made. The 
land remains bound by such seizure until it is set off or sold 
in whole or in part, under the prior attachment or seizure or 
until they are dissolved.® 

If the land is set off or sold in part under the prior attach- 
ment or seizure, or they are dissolved, the land or such part 
thereof as remains undisposed of continues bound for thirty 
days thereafter and the service of the execution may be 


1 R. L., c. 178, § 28. A levy is invalid if the officer’s return fails to 
show the time of giving the first notice of the sale. Rand v. Cutler, 
155 Mass. 451 (1892). 

2 Roa, 0. 118;°8 29.% 

3 RR. La, 6 178, 8 80, 

4 Slater v. Lamb, 150 Mass, 239 (1889). 

5 See page 268. 

6 R. L., c. 178, § 31.7 
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completed within said thirty days although the return day of 
the execution has passed.1 

Redemption. eal estate set off or sold under execution 
may be redeemed by the provisions of R. L., c. 178, §§ 33-42, 
within one year from the levy or sale. _ 

Miscellaneous Provisions. [or various provisions, as to 
when levy is made, service of notice, fees and charges, land 
in different counties, levy on land subject to lien, and of 
deceased person, waiver of levy, sczre factas on invalid levy, 
dower, etc., see R. L., c. 178, $$ 43-46, 48-55. 

Action for Possession. If an execution is levied on real 
estate the record title to which fraudulently stands in the 
name of a third person who is in possession claiming title the 
levy is void unless the person lawfully claiming under the 
execution commences an action to recover its possession 
within one year after the return day of the execution; and 
such real estate so set off or sold may be redeemed by the 
defendant or person lawfully claiming under him, within 
three months from the date of the judgment for possession.2 


By Levy on Personal Property. 


If there is reasonable doubt as to the ownership of chattels 
or their liability to be taken on execution, the officer may 
require sufficient security of the creditor to indemnify him for 
taking it. This is given in the form of a bond with sureties, 
such as is found on page 265; but even then the plaintiff will 
not be liable unless he gives specific directions on the bond.* 

The property must be safely kept by the officer,® at the 
expense of the debtor, for four days at least; and sold by 


aR. L., c. 178, § 32. 

eoh, I., co. 178, § 47. 

Points, GC. 177, § 85. 

* Russell v. Walker, 150 Mass. 531 (1890). 

5 He may, if necessary, appoint a keeper of chattels which have been 
taken on execution, and in such case must, upon the written request of 
the defendant, remove them or the keeper without unreasonable delay. 
Teiy ©, 101, $47. 
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public auction within fourteen days after the seizure except 
that the sale may be adjourned, etc., unless the debtor before 
such sale satisfies the execution.! 

Notice of the time and place of sale must be posted forty- 
eight hours at least before the time of sale in a public place 
in the city or town in which the sale is to be made, or 
published in a newspaper published in the county.2. And if 
the value of the property exceeds three hundred dollars, the 
officer must, at the request of either party, give notice of the 
sale by such advertisement in a newspaper; and the sale may 
be made at any time after the expiration of four days, and 
within thirty days after the seizure on execution.? ‘The sale 
may be adjourned as provided in R. L., c. 177, $$ 39 and 40; 
and resold as provided in R. L., ¢. 177, § 41. 

The officer who makes the sale must in his return on the 
execution particularly describe the property sold and the 
amount for which each article was sold; and if he is guilty 
of fraud in the sale or return, he is liable in an action of tort 
to the party injured for five times the amount of the actual 
damage sustained by reason of such fraud.* 

As to disposition of the proceeds of sale see R. L., c. 177, 
§ 43; in case of several and successive attachments, see R. L., 
c. LTT, $$ 44 and 45; and for levy on corporate shares, see 
R.L., ¢. 1T7, §§ 46-51. 

Fees. For serving an execution in a personal action, and 
collecting damages and costs on an execution for an amount 
not exceeding one hundred dollars, actually collected, four per 
cent; all above one hundred dollars, and not exceeding five 
hundred dollars, two per cent; and all above five hundred 
dollars, one per cent; and if payment is made without levy 
or arrest, one-half of these rates.® 

The fees allowed an officer do not include charges for 


So ef 
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money paid for care of the property after the sale; nor for 
preparing advertisements of the auction sale, posting notices, 
making schedules of the property, conducting the sale, small 
sums paid for articles used incidentally to the sale, and in 
preparing the property therefor ; nor a special fee for a levy.! 

Where an execution is levied on chattels, a bill paid for 
storage for the time between the entry of the writ and the 
date of the judgment cannot be allowed as part of the expense 
for serving the execution. The bill should have been 
presented to the court as an additional return on the writ 
before the final judgment, so as to be taxed in the costs of 
suit and included in the judgment.t 


Service by Arrest. 


Female Debtors. The judgment creditor in an execution 
issued against a woman upon a judgment for twenty dollars 
or more, exclusive of costs which make a part of said judg- 
ment in any action on the same original cause of action, and 
while so much as that amount remains due, may cause 
payment thereof to be demanded of her by an officer qualified 
to serve the execution ; and if upon such demand she fails to 
pay it or to expose sufficient property to satisfy it, the officer 
must, upon request of the judgment creditor, make a return 
of his doings upon such execution. ‘The officer is entitled to 
receive his fees for travel and, in addition thereto, one dollar, 
which fees must be repaid by the judgment debtor as a part 
of the costs of the execution.” 

After such demand the judgment creditor or a person in 
his behalf may, in the county in which the judgment was. 
rendered or in which the debtor resides, file in an inferior 
court a petition under oath, with a copy of the execution and 
the return of the officer thereon, stating the fact of such 
judgment and demand and alleging that he believes that she 
has property, not exempt from attachment, which she refuses 


1 Rogers & Co. v. Simmons, 155 Mass. 259 (1892). 
2 Rk. L., c. 168, § 6. 
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to apply in payment of said execution, or to expose so that it 
may be taken thereon, and asking that a citation may issue, 
requiring her to appear at a time and place therein named 
and submit to an examination relative to her Pee 

The following is a form of such a petition :— 


To the Honorable the Justice of the Second District. Court of 
Essex :— 

Respectfully represents John Smith of Amesbury, in the county 
of Essex, that on the tenth day of March, A. D. 1901, by the con- 
sideration of the Justice of the Second District Court of Essex, 
holden at said Amesbury, he, the said John Smith, recovered 
judgment against Ann Jones of Merrimac, in said county, for the 
sum of fifty dollars, damage, and ten dollars, costs of suit; that 
thereafter, to wit, on the twelfth day of said March, execution for 
said sums, amounting together to sixty dollars with twenty-five 
cents more for the said writ of execution, issued out of said court 
in behalf of said John Smith against said Ann Jones ; that pay- 
ment of the said judgment has been duly demanded of the 
judgment debtor aforesaid by an officer duly qualified to execute 
the same, and the said judgment debtor has failed to pay the 
same, or to expose sufficient goods or estate to be taken by the 
said officer to satisfy the same, as appears by said execution and 
the return duly made thereon by said officer, copies whereof are 
hereto annexed. And your petitioner believes that said judgment 
debtor has property not exempted from attachment, which she 
refuses to apply in payment of said execution, or to expose so 
that the same may be taken thereon, and prays that a citation 
may issue, requiring said judgment debtor to be and appear before 
your honor and submit to an examination touching her estate. 

John Smith. 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, Ss. | Amesbury, March 15, A. D. 1907. 
Personally appeared the above-named John Smith, and made 
oath that the above statements by him subscribed are true, so far 


1B. L., ¢. 168, § 7. 


a 
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as they depend upon his own knowledge, and that so far as they 
depend upon information and belief, he believes them to be true. 
James Thompson, 
Justice of the Peace. 


The clerk of said court or the magistrate must issue such 
citation, allowing her at least one day for every twenty miles’ 
travel, and one day for any distance less than twenty miles. 
Such citation may be served by an officer qualified to serve 
the execution; and his fees for service of the citation are 
fifty cents for the copy and for travel the same as for the 
service of writs.! The entry fee is three dollars, which is in 
full for all court fees.? 

If the debtor fails to appear at the time and place named 
in the citation, upon proof of service by the return of the 
oflicer, the magistrate may issue a capias to bring her before 
him.? 

. The judgment debtor, when brought before the magistrate, 
being sworn to make true, full and perfect answers relative 
‘to her property and the disposal thereof, must thereupon 
be examined by the judgment creditor upon written interroga- 
tories, in the presence of the magistrate or otherwise as he 
orders. After such examination she may add such other 
facts as she considers necessary, and the judgment creditor 
may re-examine her relative thereto. Such examination must 
be signed by her and filed with said magistrate. Either party 
may introduce evidence relative to her estate, etc.* 

If it appears upon such examination that she has property 
of the value of twenty dollars not exempt from being taken on 
execution judgment to that effect must be entered and she 
must produce it, or so much of it as may satisfy the execution 
with the costs of the proceedings upon such citation ; or if said 
property is not within the county in which the proceedings 


oer, ©. 168, § 7. 
2K. L., c. 168, § 14. 
8 R. L., c. 168, § 8. 
4R. L., c. 168, § 9. 
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are had, or not capable of being taken on execution, she must 
execute and deliver to the judgment creditor or to a person 
in his behalf a transfer, assignment or conveyance thereof, 
or of so much as may satisfy the execution and costs, or to 
secure its payment. If she fails to comply with an order to. 
do so, she must be committed by said magistrate as for a con- 
tempt, until she comphes with the order or is otherwise 
legally discharged.! 

If such judgment debtor during such commitment becomes. 
an insolvent debtor under the laws of this commonwealth or 
a bankrupt under the laws of the United States, or she has 
been divested of her property during such commitment other- 
wise than by her own act, she must be discharged.” 

If, after the commencement of the action upon which the 
judgment was obtained, the judgment debtor makes a volun- 
tary or fraudulent conveyance, transfer or gift of any property, 
she may be required to transfer it to the judgment creditor, 
who may demand such property and recover it from the 
person who received it, or took it without consideration or 
with notice of the fraud or want of consideration of the 
original transfer, conveyance or gift.? 

If, after the service of the citation upon the judgment 
debtor and during the pendency of the proceedings thereon, 
she makes a conveyance, assignment or transfer of property 
or a payment of money with intent to prevent it from being 
transferred or paid to the judgment creditor or apphed by 
said proceedings to the satisfaction of said judgment, she 
may, in the discretion of the magistrate, be committed as for 
a contempt; but these provisions do not apply to payment of 
debts for necessaries and debts due on judgments.* 

After the expiration of three years from the termination of 
such proceedings and while the judgment remains in force, 


1 R. L., c. 168, § 10 
2B. L., c. 168, § 11 
3 RK. L., c. 168, § 12 
+R. L., c. 168, § 13 
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the judgment creditor may cause a new demand to be made 
upon the execution; and if it is not thereupon satisfied, he 
may cause like proceedings to be commenced anew.! 

Male Debtors. Male debtors cannot be arrested on an ex- 
ecution in a civil action, except for costs alone, and in actions 
of tort, unless the judgment creditor ora person in his behalf, 
after execution has been issued amounting to twenty dollars 
exclusive of costs which make part of said judgment, 
whether the same have accrued in the last action or in any form- 
er action on the same original cause of action, and while so much 
as that amountremains uncollected,? makes affidavit and proves 
to the satisfaction of a court of record or a trial justice that 
he believes and has good reason to believe, first, that the 
debtor has property, not exempt from being taken on execu- 
tion, which he does not intend to apply to the payment of the 
plaintiff’s claim ; or, second, that, since the debt was contrac- 
ted or the cause of action accrued, the debtor bas fraudulently 
conveyed, concealed or otherwise disposed of a part of his 
property, with intent to secure it to his own use or defraud his 
creditors ; or, third, that since the debt was contracted or 
the cause of action accrued, the debtor has hazarded and paid 
money or other property to the value of one hundred dollars 
or more in some kind of gaming prohibited by the laws of this 
commonwealth; or, fourth, that, since the debt was contracted, 
the debtor has wilfully expended and misused his property or 
any part thereof to enable himself to swear that he: has not 
property to the amount of twenty dollars, not exempt from 
being taken on execution; or, fifth, if the action was founded 
on contract, that the debtor contracted the debt with intent 
not to pay it; or, s¢ath, that the debtor is an attorney atlaw ; 
that the debt upon which the judgment on which the execution 
issued was recovered was for money collected by the debtor 
for the creditor, and that said attorney unreasonably neglects 
to pay it. 


»R. L., c. 168, § 15. 
2 Dodge v. Doane, 3 Cush, 460 (1849). 
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The affidavit, and the certificate of the magistrate that he 
is satisfied there is reasonable cause to believe that the charges 
therein contained, or one of them, are true,! must be annexed 
to the execution. If a debtor is entitled to notice under the 
provisions of R. L., c. 168, § 18, such affidavit may, unless 
the magistrate otherwise orders, be made at any time before 
the certificate is issued. If the debtor appears, as ordered by 
the magistrate, a certificate authorizing an arrest upon charges 
two to six, inclusive, cannot be granted unless the truth of 
at least one of said charges is established to the satisfaction 
of the magistrate. If the judgment debtor lives or has his 
usual place of business in this commonwealth, the application 
for a certificate authorizing his arrest must be made in the 
county in which he lives or has his usual place of business ; 
otherwise, in any county.” 

The following is the usual form of the affidavit and certifi- 
cate :— 


COMMONWEALTH OF MASSACHUSETTS. 


ESSEX, SS. March 1,°A. Viet. 
I, John Smith, the judgment creditor named in the annexed 
execution, do on oath declare, that the judgment on which the 
said execution has been issued amounted to twenty dollars 
exclusive of all costs which make part of said judgment, whether 
the same have accrued in the last action, or any former action on 
the same original cause of action, and that twenty dollars of that 
amount remains uncollected, and that I believe, and have good 
reason to believe, that the debtor has property not exempt from 
being taken on execution, which he does not intend to apply to 
the payment of the judgment creditor’s claim. John Smith. 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. March 1, A. D. 1902. 
Personally appeared the above named John Smith before me, 
and made oath that the above affidavit, by him subscribed, is 


1 Thé magistrate may say that ‘‘ after due hearing I am satisfied upon 
the evidence that the charge made in said affidavit is true.”” May v. Ham- 
mond, 144 Mass, 151 (1887). 
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true ; and I certify that, after due hearing, I am satisfied there is 
reasonable cause to believe that the charge made in the said 
affidavit is true; and satisfactory cause having been shown, I 
hereby authorize the arrest of the said debtor, if his arrest is 
authorized by law, to be made after sunset. 

Fee, $1. Allen Towne, Trial Justice. 


The affidavit is the commencement of the proceedings, and 
anything done by the magistrate before the affidavit is made 
and all subsequent proceedings are void.! 

The magistrate to whom application is made for a certificate 
authorizing arrest on execution must, unless the creditor ora 
person in his behalf makes affidavit and proves to the satisfac- 
tion of the magistrate that there is good reason to believe that 
the debtor intends to leave the commonwealth, issue notice to 
the debtor to appear before a magistrate named above and 
submit to an examination relative to his property. Such 
notice may be served by an officer qualified to serve civil 
process, by delivering an attested copy of the notice to the 
debtor, or leaving it at his last and usual place of abode, 
allowing not less than three days before the time fixed for 
the examination, and at the rate of one hour additional for 
each mile of travel.. The examination, or the time fixed 
therefor, may be postponed or continued from time to time 
at the discretion of the magistrate.” 

Such notice is substantially as follows :— 


To John Smith of Salem, in our county of Hssex :— 

Amos How, the judgment creditor named in a certain execution 
against you, dated Jan. 7, A. D. 1902, issued from the superior 
court held within and for said county of Hssex, having applied 
for a certificate authorizing your arrest, you are hereby notified 
to appear before the First District Court of Essex at the court 


1 Atwood v. Wheeler, 149 Mass. 96 (1889); Williams v. Shillaber, 153. 
Mass. 541 (1891). 

2R. L., c. 168, § 18. If due time is not given to the debtor in which 
to appear, and he is defaulted, his arrest upon the certificate issued is 
void. Lane v. Holman, 145 Mass, 221 (1887). 
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room in said Salem on the third day of January, A. D. 1902, at 
ten o’clock in the forenoon, for examination in accordance with 
the provisions of chapter one hundred and sixty-eight of the 
Revised Laws. 

Witness, David Neal, Esquire, Justice of our said First District 
Court of Essex, at said Salem, this first day of January, in the 
year of our Lord one thousand nine hundred and two. 

John Upton, Clerk. 


If the judgment debtor appears before the magistrate at the 
time and place named, be must be examined on oath relative 
to his property and the disposal thereof. Such examination 
may be in the presence of the magistrate or otherwise as he 
orders and when completed, if in writing, must be signed and 
sworn to by the debtor, and preserved by the magistrate. The 
examination and hearing is oral, unless one of the parties 
requests that it be wholly or partially in writing; and either 
party may introduce additional evidence. If the debtor fails 
to appear at the examination or, if appearing, fails to comply 
with all lawful orders of the magistrate, the arrest may be 
authorized upon any execution issuing on the judgment. If 
the time for the return of the execution expires while the 
examination is pending, the arrest may be authorized upon an 
alias execution, in like manner and for the same reasons as 
upon the original execution. If the time for the return of 
the execution expires after a certificate authorizing an arrest 
has been affixed thereto, and before such arrest has been 
made thereon, a copy of said original certificate, made and 
certified by the clerk of the court or magistrate issuing such 
execution, must be affixed to any successive execution.! 

If at such examination it appears that, after service of the 
notice and pending the proceedings thereon, the debtor has 
made a payment of money or a conveyance, assignment or 
transfer of property which is not exempt from being taken on 
execution, with intent to prevent it from being transferred or 


1R. L., c. 168, § 20. 
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paid to the creditor, or applied by said proceedings to the 
satisfaction of the execution, and the magistrate so certifies, 
the debtor may, in the discretion of the magistrate, be com- 
mitted as for a contempt; unless such payment is of debts for 
necessaries for support of the debtor and family, debts due on 
executions upon which he has previously been similarly cited 
to appear, and a reasonable amount for counsel fees.! 

If it appears that the debtor has property above the 
amount of twenty dollars, not exempt from being taken on 
execution, he must, if possible, produce the excess and allow 
it to be taken on the execution, or otherwise applied to the pay- 
ment of the judgment debt and of the costs of the proceedings. 
If said property cannot be taken on the execution, the debtor 
must be required to execute and deliver to the judgment 
creditor, or to a person in his behalf, a transfer, assignment 
or conveyance thereof, in such form as the magistrate orders,” 
unless the creditor refuses to accept the transfer. The 
statute provides for the redemption and sale of property so 
- transferred.? 

If the debtor appears as ordered by the magistrate and 
complies with all lawful orders made by him, a certificate 
authorizing an arrest cannot be granted, and the judgment 
creditor cannot, within three years thereafter, make applica- 
tion for the arrest or examination of such debtor upon the 
same charge and cause of action.! 

For Costs Only. An affidavit is not required to author- 
ize arrest upon an execution issued for costs only ; nor upon 
an execution issued upon scire facias or other suit upon a 
recognizance against bail or sureties in criminal cases, if the 
debtor neglects upon demand of the officer having such pre- 
cept to deliver to him property, not exempt from levy, 
sufficient to satisfy such execution. A debtor so arrested 


1 R. L., c. 168, § 21 
2 R. L., c. 168, § 22 
8 R. L., c. 168, § 23 
4B. L., c. 168, § 25. 
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must be committed on the execution, unless he requires the 
officer to take him before a court of record or trial justice.? 

Other Provisions. As to discharge from arrest and 
recognizance, see R. L., c. 168, §§ 29-46, which is mainly 
the same as on arrest on mesne process.” 

If a debtor arrested on execution and taken before the 
magistrate does not desire to take an oath, or fails to procure 
surety or sureties to the satisfaction of the magistrate as 
before stated, or if, upon his examination, the oath or oaths 
are refused to him, of which refusal a certificate must be 
annexed to the execution, he must be committed to jail until 
he has recognized, if the oath for the relief of poor debtors 
has not been refused him, or until the execution is satisfied, 
or until he is released by the creditor, or until he has given 
due notice and taken the oath for the relief of poor debtors 
or the oath that he does not intend to leave the common- 
wealth, in cases in which such oath is permitted.? 

As to his commitment and imprisonment and support in 
jail, see R. L., c. 168, $$ 47 and 49-51. 

If the debtor departs before the conclusion of his exami- 
nation it is a breach of his recognizance; and he cannot be 
arrested.4 

An attorney has authority to collect a debt after execution 
has been obtained, and may without furthér order procure 
either by himself or by his clerk the arrest of the debtor, and 
if the arrest proves to be illegal the creditor is responsible.® 

If a debtor voluntarily submits to imprisonment he cannot 
bring an action for false imprisonment.® 

If an arrest is made on a false affidavit, the only ron 
is an action for malicious prosecution.’ 


1 R. L., c. 168, § 26; Gibbs v. Taylor, 143 Mass. 187 (1887). 
2 See pages 221-246. 

R. L., ¢. 168, § 48. 

Morgan v. Curley, 142 Mass. 107 (1886). 

Shattuck v. Bill, 142 Mass. 56 (1886). 

Williams v. Shillaber, 153 Mass, 541 (1891). 

Everett v. Henderson, 146 Mass. 89 (1888). 
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If a person arrested on execution, afterwards misspends 
or misuses to the amount of forty dollars, or to an amount 
equal to that for which he is arrested or committed, his 
property which is not exempt rom being taken on execution, 
but which cannot be attached by ordinary process of law, 
without first having offered such property to the arresting 
creditor in satisfaction of his debt, the charge of such mis- 
spending or misuse may be filed as charges of fraud are.1 

Equitable Process after Judgment. ‘This process is pop- 
ularly known as the Dubuque law. It applies to judgments 
on claims due for necessaries for the debtor and his family. 
The process is, first, obtaining judgment on the claim, and then 
a hearing on the ability of the judgment debtor to pay the 
claim by instalments or otherwise. See R. L., c. 168, $§ 80-86. 


Indorsement of Satisfaction by Attorney. 


An indorsement on an execution by the creditor’s attorney 
that the execution and judgment are settled, and that the exe- 
cution is returned satisfied, is merely a receipt, which may be 
explained as to the amount that was actually received thereon. 


Return of Officer. 


An officer’s return on an execution should be full, com- 
plete, clear and accurate. It cannot be contradicted by oral 
evidence ;3 neither can it be amended after the execution is 
filed in court, without permission of the court. 

The superior court may, in its discretion on petition of a 
mortgagee of a mortgage made subsequently to the land sold 
being taken on execution, expunge from the record the return 
on the execution, which the court has allowed to be amended.°® 

For a false return the officer is liable to the party injured. 


1R. L., c. 168, § 52. 

2 Brown v. South Boston Savings Bank, 148 Mass. 300 (1889). 

’ Sawyer v. Harmon, 186 Mass. 414 (1884). 

4 Bates v. Willard, 10 Met. 62 (1845); Bayley, petitioner, 132 Mass, 457 
(1882). 

5 Sawyer, petitioner, 186 Mass, 339 (1884). 
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LTnability of Officer. 


If a creditor’s lien is lost through the neglect of an 
attaching officer in levying an execution, he may bring suit 
against the officer immediately.1 

An officer who, upon demand by the creditor, unreasonably 
neglects to pay money collected by him on execution is liable 
to forfeit to the creditor five times the lawful interest of the 
money from the time of the demand until it is paid.? 


1 Franklin County National Bank v. Kimball, 152 Mass. 331 (1890). 
R. L., c. 177, § 58. 
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CHAPTER XX. 


TRUSTEE PROCESS. 


THE goods, effects or credits of the defendant which have 
been intrusted to, or deposited in the hands or possession of, 
a person who is summoned as his trustee, are held by trustee 
process to respond to the final judgment, as if they had been 
attached upon a writ of attachment. And such attachment 
may be made on supplementary process.? 


The Writ and its Service. 


A trustee writ is the same as the ordinary writ of attach- 
ment,® except that it is supplemented by the following clauses, 
inserted just before the teste :— : 


And whereas the said plaintiff says that the said defendant 
has not in Ais own hands and possession goods and estate to the 
value of three hundred dollars aforesaid, which can be come at 
to be attached, but has entrusted to and deposited in the hands 
and possession of John Smith of Hamilton, in the county of 
Essex, trustee of the said defendant, goods, effects and credits, to 
the said value: 

We command you, therefore, that you summon the said alleged 
trustee (if he may be found in your precinct) to appear before 
our justice of our said court to be holden as aforesaid, to show 
cause, if any he has, why execution to be issued upon such 
judgment as the said plaintiff may recover against the said 
defendant in this action, if any, should not issue against his 


1 RK. L., c. 189, § 19. 
2 R. L., c. 167, § 80. 
8 See writ of attachment, pages 179 and 180. 


622 MASSACHUSETTS PRACTICE. 


voods, effects or credits in the hands and possession of the said 
alleged trustee. And have you there this writ with your doings 
therein. 


The trustee writ is served by copy;! and the alleged 
trustee cannot accept service of the writ by indorsement 
thereon, as against third parties. It must be served by an 
officer qualified to serve it to make it valid against such 
parties.” | 

Several successive services may be made upon the trustee 
if they are all made in due time before the return day named 
in the writ and before service upon the defendant. 


What may be Attached by Trustee Process. 


There must be some privity of contract, either express or 
implied, between the defendant and trustee, in order to hold 
the trustee under this process; a person liable in tort only 
cannot be made such trustee, even after verdict in an action 
brought by the defendant against the alleged trustee.’ 

Debts, legacies, goods, effects or credits due from or in the 
hands of an executor or administrator, as such, may be 
attached in his hands by this process; but the trustee should 
answer stating the facts and that it is uncertain until the 
settlement of the estate whether or not there is anything due 
to the defendant; and the suit should be continued until the 
settlement of the estate and the order of distribution is made.® 

A dividend declared on the estate of an insolvent debtor 
in the hands of the assignee, if it is not upon a claim for 
wages which is exempt from attachment,° and funds, credits, 


1 Belknap v. Gibbens, 13 Met. 471 (1847). 

2 Creed v. Gilman, 169 Mass. 562 (1897). 

3 Thayer v. Southwick, 8 Gray 229 (1857). 

4 R. L., c. 189, § 20; see Carson v. Carson, 6 Allen 397 (1863); Vantine 
v. Morse, 104 Mass. 275 (1870); Capen v. Duggan, 136 Mass. 501 (1884); 
Mechanics’ Savings Bank v. Waite, 150 Mass. 234 (1889); Chase v. Thomp- 
son, 153 Mass, 14 (1891). 

5 Holbrook v. Waters, 19 Pick, 354 (1887). 

oR. L.,'c. 189,58 21 
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or dividends due from or in the hands of receivers after an 
order of distribution, are attachable | 

And so are debts due absolutely, though not payable; but 
the trustee is not obliged to pay the same before the time 
contracted for.? 

Goods, effects or credits of the defendant in the trustee’s 
possession under a conveyance or title which is void as to the 
creditors of the defendant, can be attached by this process. 

Where a contract is entire and nothing is due before it is 
wholly performed, a trustee process served before that time 
is of no avail. 

The receipt of a check, with orders to collect and pay it 
to the defendant, is not sufficient to charge a trustee without 
proof that he has received the money for the check.® 

A common cartier, carrying a sealed package of money to 
the defendant whose property it was, was held liable as 
trustee ;° but, neither the bank corporation nor its officers 
-were held liable as trustees for a depositor in their vault.’ 

Earnings. If wages for the personal labor and services of 
the defendant are attached for a debt or claim other than for 
necessaries furnished to him or his family, the trustee is 
required to reserve in his hands a sum not exceeding twenty 
dollars, exempt from such attachment ; and when the demand 
is for such necessaries, and the writ so states, a sum not 
exceeding ten dollars is reserved.2 The exempted amount is 
payable to the defendant, regardless of the trustee process.’ 

If after the attachment and before the entry of the writ, 


1 KR. L., c. 189,-§ 22. 

2 R. L., c. 189, § 23. 

* RK. L., c. 189, § 24. 

4 Peterson v. Loring, 135 Mass. 897 (1883). 

5 Lane v. Felt, 7 Gray 491 (1856). 

6 Adams v. Scott, 104 Mass. 164 (1870). 

7 Bottom v. Clarke, 7 Cush. 487 (1851). 

8 R. L., c. 189, § 27. R. L., c. 189, § 29, provides a penalty for attach- 
ing wages exempt from attachment for the purpose of delaying their 
payment. 

9 Sullivan v. Hadley Co., 160 Mass. 82 (1893). 
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the defendant tenders to the plaintiff or his attorney the 
amount recoverable in the action and the fees of the officer 
for serving the writ, the plaintiff will recover no costs, except 
such fees, and if the defendant is defaulted for not appearing 
or files an offer of judgment on the return day of the writ 
under R. L., c. 173, § 72, and the plaintiff accepts such offer, 
or fails to recover more than that amount and of the interest 
thereon from its date, the plaintiff recovers no costs, except 
the officer’s fees and the entry fee.! 

Where the claim is for necessaries, and there are successive. 
services of the writ upon the trustee who is indebted to the 
principal defendant for personal labor, the ten dollars 
exempted may be reserved at each service.” 

House rent,® doctors’ bills,t clothing, household furniture, 
etc., are necessaries. But, generally, the question is.one of 
fact. | 

An assignment of future earnings is not valid against a 
trustee process, unless, before the service of the writ upon 
the alleged trustee, the assignment has been recorded in the 
office of the clerk of the city or town in which the assignor 
resides at the time of such record.® 


What cannot be Attached by Trustee Process. 


No person can be adjudged a trustee by reason of having drawn, 
accepted, made or indorsed a negotiable bill, draft, note or 
other security payable on time and not overdue ; nor, by reason 
of any money or other thing received or collected by him as. 
an officer by force of an execution or other legal process in 
favor of the defendant in the trustee process, although the 


1 R. G.,:c. 189, .§ 28. 

2 Hall v. Hartwell, 142 Mass. 447 (1886). 

3 R. L., c. 129, § 10. Repairs on the dwelling house of a minor are not 
necessaries. Tupper v. Cadwell, 12 Met. 559 (1847); Wallis v. Bardwell, 
126 Mass. 366 (1879). 

4 Darling v. Andrews, 9 Allen 106 (1864). 

5 R. L., c. 189, § 84. As to latitude of ‘‘ earnings,” see Jenks v. Dyer, 
102 Mass. 235 (1869); Somers v. Keliher, 115 Mass. 165 (1874). 
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same has been previously demanded of him by the defendant ; 
nor, by reason of any money in his hands as a public officer, 
and for which he is accountable to the defendant merely as 
such officer ;' nor, by reason of any money or other thing due 
from him to the defendant, unless it is, at the time of the 
service of the writ upon him, due absolutely and without any 
contingency ;? nor, by reason of a debt due from him upon a 
judgment, so long as he is liable to an execution thereon ; nor, 
by reason of money or credits due for the wages of the personal 
labor or services of the wife or minor children of the defendant; 
nor, by reason of ‘money or credits due or accruing to the 
defendant as wages or lay as a seaman, unless such seaman is 
a fisherman.? 

A trustee is not liable as such for property over which he 
has not actual control.4 

An equitable right to the proceeds of property held by an 
assignee for the benefit of the assignor’s creditors is not 
attachable.® 

Funds of a railroad relief society organized under R. L., 
c. 125, §§ 17-19, are exempt from attachment by trustee 
process. 

Money paid by members of a mutual benefit association to 
meet a death benefit, and set aside for that purpose, cannot be 
trusteed in an action founded on a death-benetit certificate.® 

A juror’s pay is not attachable.’ 


1 Robinson v. Howard, 7 Cush. 257 (1851);. Thayer v. Tyler, 5 Allen 94 
(1862). Guardians are not chargeable as trustees for debts due to their 
wards. Gassett v. Grout, 4 Met. 486 (1842). 

2 Fellows v. Smith, 131 Mass. 363 (1881); Peterson v. Loring, 135 Mass. 
397 (1888); Moors v. Goddard, 147 Mass. 287 (1888). The contingency 
must affect the property or debt itself, and not the title or the trustee’s 
liability on a contract which is in litigation. Thorndike v. DeWoif, 6 
Pick, 120 (1828). 

* RK, 1, c. 189, § 31. 

4 Andrews v. Ludlow, 5 Pick. 28 (1827); Staniels vy. Raymond, '4 Cush. 
314 (1849). | 

5 Massachusetts National Bank v. Bullock, 120 Mass. 86 (1876). 

6 Palmer v. Northern Mutual Relief Association, 175 Mass. 396 (1900). 

7 Williams v. Boardman, 9 Allen 570 (1865). 


626 MASSACHUSETTS PRACTICE. 


In what Actions Trustee Process lies. 


All personal actions, except actions of tort for assault and 
battery, malicious prosecution and slander? and libel, and 
actions of replevin, may be begun by trustee process.? 


Who may be Trustees. 


Any persons or corporations may be summoned as such 
trustees ; but a person who is not an inhabitant of the state, 
or a corporation which is not established under its laws, 
cannot be so summoned unless he or it has a usual place of 
business in the state.® 

Counties, cities and towns are lable to be summoned as. 
trustees.* 

A plaintiff cannot summon himself as a trustee of the 
defendant.® 


Venue in Trustee Process. 


If, in an action brought in the supreme judicial court or 
the superior court, all the persons named in the writ as 
trustees dwell or have usual places of business in one county, 
the writ must be returnable in that county ; otherwise it may 
be returnable in the county in which anyone, of them dwells 
or has a usual place of business.® If, in those courts, the 
court finds that the trustee was made a party for the purpose 
of giving the court jurisdiction of the cause in the county 
where the trustee dwells or has a usual place of business, and 
where neither the plaintiff nor the principal defendant dwells. 
or has a usual place of business, the court may, on motion of 
the defendant at any time before the trial, order the action 
and all papers relating thereto, to be transferred to a county 


1 Actions for slander of title cannot be. McDonald v. Green, 176 Mass. 
113 (1900). 

2 R, G.,6. 189,°5:1. 

3 R. L., c. 189, § 1; Allen v. Wright, 1384 Mass. 347 (1883). 

4 Adams v. Tyler, 121 Mass. 880 (1876). 

5 Belknap v. Gibbens, 13 Met. 471 (1847). 

* R. L., c. 189, § 2. 
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in which some one of the principal parties dwells or has a 
usual place of business, upon term’ ; and it must thereupon be 
entered and prosecuted in the same court for that county as if 
originally returnable therein, and all prior proceedings other- 
wise regularly taken are thereafter valid.! 

If the defendant raises no objection, and proceeds to trial 
the court will take jurisdiction as against him.? 

In an action brought in an inferior court no person can be 
held to answer in any other county than that in which he 
dwells or has his usual place of business, except under R. L., 
6, 160,'8 59.5 

The discharge of a trustee does not oust the court of its 
jurisdiction,‘ although the court where the action is brought 
would have had no jurisdiction if the trustee had not been 
joined.5 

If a trustee is summoned to answer in a jurisdiction where 
he is not obliged to do so, the process is voidable, and the 
subsequent insertion of the name of a trustee within the 
jurisdiction of the court will not cure the process.® 

The plaintiff may at any time insert the names of other 
trustees in a writ properly brought and cause it to be served 
upon them, but service upon the defendant must be made 
subsequently to that upon the trustees.’ 

An attachment by the trustee process of a debt due to a 
non-resident defendant from a resident debtor gives sufficient 
jurisdiction to render a judgment in the action valid every- 
where as against the property attached, although the defendant 


1R. L., c. 189, § 3. The defendant can raise no objection to jurisdic- 
tion in reference to the trustee, if the action is brought in his own 
county. Barrows v. Rose, 7 Gray 282 (1856). ; 

2 Brown v. Webber, 6 Cush. 560 (1850). 

= RB; L., c. 189, § 4. 

*R. L., c. 189, § 8. 

5 Belknap v. Gibbens, 13 Met. 471 (1847); Brown v. Webber, 6 Cush, 560: 
_ (1850); Lucas v. Nichols, 5 Gray 309 (1855); Harris v. Doherty, 119 Mass.. 
142 (1875); Raymond v. Butterworth, 139 Mass. 471 (1885). 

5 Hooper vy. Jellison, 22 Pick. 250 (1839). 

7 R. L., c. 189, § 7; Hooper v. Jellison, 22 Pick. 250 (1839). 
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has not been served with process.t But, if, by agreement, 
such trustee is discharged. the court has no jurisdiction to 
order further service, and the action must be dismissed? If 
service upon the foreign defendant has been made, the 
discharge of the trustee has no effect.’ 

An action of trespass guare clausum fregit may be begun by 
trustee process returnable in the county in which the trustee 
dwells or has his usual place of business, although that is not 
the county in which the close hes,! providing the close is 
situated within this state.® 

If, when the writ is served upon the trustee he is out of 
the county, and does not return before final judgment, he is 
not chargeable as trustee.® 

Where a firm is named as trustee, some of the members 
living out of the state not being served with the process, and 
the business of the firm being carried on in another state, 
service upon the partners living in this state will secure the 
property of the defendant in the possession of the firm ;7 service 
upon one partner being sufficient, if the trustees are described 
asa firm.’ Butif the business of a firm is earried on abroad, and 
the debt was contracted there, the attachment is not valid.9 


Service of the Writ. 


An attachment of the goods and estate of the defendant in 
his own hands and possession may be made in the ordinary 
manner, and then the writ is served upon the trustees, and 
finally upon the defendant by reading it, or delivering to them 
a copy of the same attested by the officer.” 


1 Rothschild v. Knight, 176 Mass. 48 (1900). 

2 Burlingham v.-Cole, 13 Gray 271 (1859). 

3 Belknap v. Gibbens, 18 Met. 471 (1847). 

4 Way v. Dame, 11 Allen 357 (1865). 

5 Allin v. Connecticut River Lumber Co., 150 Mass. 560 (1890). 
6 R. L., ¢.‘189, § 4. 

7 Parker v. Danforth, 16 Mass. 299 (1820). 

8 Rid, 0,189, 5,6; 

9 Kidder v. Packard, 13 Mass, 80 (1816). 

10 R. L., c. 189, § 5; page 206. 
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In the supreme judicial court and superior court the time 
of service is as in ordinary cases ; but trustee writs issued by 
inferior courts must be returnable not more than thirty days 
after their date and served at least seven days before the 
return day.! 

Trustees jointly liable must each be served with process if 
they live in the state or have a usual place of business here,” 
except partners, service on one being sufficient, if they are 
described in the writ as a firm.® 

If an officer, having several writs to serve, delivers all the 
copies to the trustee at the same time, the attachments are 
simultaneous, and the several plaintiffs are respectively 
entitled to only an aliquot part of the proceeds of the goods 
attached,‘ in proportion to their number and not to the 
‘amounts of their several claims.® 


Appearance and Answer of Trustee. 


The alleged trustee must appear and file an answer in the 
supreme judicial court and superior court within ten days, 
and in the inferior courts within three days, after the return 
day of the writ, unless further time is allowed by the court.® 

The answer must disclose plainly, fully and particularly 
what goods, effects and credits, if any, of the defendant were 
in the hands or possession of the trustee when the writ was 
served upon him; and must be signed and sworn to by the 
trustee, except that in the inferior courts it may be signed by 
the trustee or his attorney without being sworn to, if the 
alleged trustee declares that he had not in his hands or 


mele 11.4 C. 189, § 6: 

2 Jewett v. Bacon, 6 Mass. 60 (1809); Nash v. Brophy, 18 Met. 476 (1847) ; 
Warner v. Perkins, 8 Cush. 518 (1851); Hoyt v. Robinson, 10 Gray 371 
(1858). 

8 Kidder v. Packard, 18 Mass, 80 (1816). 

4 Rockwood v. Varnum, 17 Pick. 289 (1835); Davis v. Davis, 2 Cush, 111 
(1848). 

5 Davis v. Davis, 2 Cush. 111 (1848). 

6 R. L., c. 189, § 9. See Rules of the municipal court of the city of 
Boston, XXX,; Greenough v. Walker, 5 Mass. 218 (1809). 
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possession at the time of the service of the writ upon him any 
goods, effects or credits of the defendant, and submits himself 
thereupon to examination under oath.! 

The following is the usual form of a trustee’s answer :— 


COMMONWEALTH OF MASSACHUSETTS. 


EssEx, Ss. First District Court of Essex, 
January 29, A.D. 1902. 


John Snuth v. William Wales, et tr. 
Answer of Thomas Rogers, alleged trustee. 


And now Thomas Rogers, summoned as trustee of the princi- 
pal defendant in the above-entitled action, appears and makes 
answer that, at the time of the service of the plaintiff’s writ upon 
him,* he had not in his hands or possession any goods, effects, 
or credits of the said defendant, and thereupon he submits him- 
self to examination on oath, and prays that he may be discharged 
and for his costs [if the trustee answers that he has effects, 
instead of the above answer after the asterisk (*) write: he owed 
the said defendant forty dollars, but had not at said time of ser- 
vice any other goods, effects or credits of said defendant in his 
hands or possession, and of this he submits himself to examination 
upon his oath}. Thomas Rogers. 

Wenham, January 30, A.D. 1902. Then the above-named 
Thomas Rogers made oath that the foregoing answer subscribed 
by him is true, before me, 

Zaccheus Holmes, Justice of the Peace. 


Unless the plaintiff moves for an answer by each trustee, 
joint trustees may answer by one for all, stating their joint 
account with the defendant ;? but partners may always answer 
by one of the firm.® 

If a trustee has notice of an adverse claimant to the funds, 
either at law or in equity, he should state the fact in his 


1R. L., c. 189, $$ 9,10. If the trustee answers falsely he is liable to the 
plaintiff inan action of tort, as provided in R. L., c. 189, § 18. 

2 Hennessey v. Farrell, 4 Cush. 267 (1849). 

3 Gerry v. Gerry, 10 Allen 160 (1865). 
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answer, that such claimant may be made known and sum- 
moned in to prove his claim,! as a trustee is responsible to 
the claimant if he had due notice of the claim.2 Such claim- 
ant may as of right appear voluntarily,? or the court may 
summon him in under R. L., c. 189, §§ 382-34.4 A claimant 
may appear on the proceeding on the sczre facias for the first 
time ;° but not in the supreme judicial court, when the case 
is there on appeal. The trustee has no duty toward the 
plaintiff in defending against the claimant ;’ and claims made 
by one or more claimants may be tried separately.’ If a valid 
assignment is disclosed, however, the trustee will be dis- 
charged, whether the claimant has come into court or not, 
even though he has been given notice.? 

In the matter of claimants, the question whether the claim 
has been in fact assigned is that which the plaintiff must 
‘meet, and not, as between those parties, whether the trustee 
knew of the assignment at the time of the service of the 
writ. The latter need not know of the assignment at that 
time.!° 

A claimant may show that the defendant was his agent 
merely, when the trustee admits that he owes the defendant." 
A claimant may show that he is the assignee in insolvency of 


1 Randall v. Way, 111 Mass. 506 (1873). Such supposed claimant may 
appear and disclaim all interest inthefund. Mortland v. Little, 137 Mass. 
339 (1884). / 

2 Wardle v. Briggs, 131 Mass. 518 (1881). 

3 R. L., c. 189, § 32; Ammidown v. Wheelock, 8 Pick. 470 (1829); Gard- 
ner v. Hoeg, 18 Pick. 168 (1836); Dennis v. Twitchell, 10 Met. 180 (1845); 
Boylen v. Young, 6 Allen 482 (1863); Fay v. Sears, 111 Mass. 154 (1872). 

4 If the claimant appears, in the municipal court of the city of Bos- 
ton, he must file a statement of the particulars of his claim when he 
appears. Rule XXX. 

5 Knights v. Paul, 11 Gray 225 (1858). 

6 Scott v. Hawkins, 99 Mass. 550 (1868). 

7 Peck y. Stratton, 118 Mass. 406 (1875). 

8 Stockwell v. Silloway, 113 Mass. 382 (1873). 

9 Taylor v. Collins, 5 Gray 50 note (1855). 

10 Wakefield v. Martin, 3 Mass. 558 (1799); Dix v. Cobb, 4 Mass, 508 
(1808); Kingman v. Perkins, 105 Mass. 111 (1870). 

ll Sheehan v. Marston, 132 Mass. 161 (1882). 
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the defendant,! or that the defendant, an administrator, has 
been removed, and that the claimant is his successor.? 

A claimant cannot be allowed to prove that nothing was 
due from the trustee to the defendant.? 

As to the proceeding where a claimant holds an assignment 
as security, see R. L., c. 189, § 33. 

If a trustee answers that he has funds, but they belong to 
the defendant and another person, the other person can be 
joined by amending the writ, and the attachment will not be 
affected.4 

The attorney of the plaintiff cannot be the attorney of the 
trustee.® 

A corporation may appear and answer by its cashier, treas- 
urer, secretary, or such other officer as it appoints or as the 
court requires, and his answer and examination, under oath, 
must be received as the answer and examination of the cor- 
poration.® 

The statements of a trustee duly made are considered as 
true in determining how far he is chargeable; but either 
party may allege and prove any facts, not stated or denied by 
the trustee, which may be material to that determination ;* and 
questions of fact so arising may be tried by the court or jury. 

If a trustee is not sure of his liability in the case, he may 
submit the question to the court, giving the material facts, 
under oath. The plaintiff may then examine him, under 
oath, upon written interrogatories. The statement, interrog- 
atories and answers are filed with the court.® 


1 Bassett v. Parsons, 140 Mass. 169 (1885). 
2 Marvel v. Babbitt, 143 Mass. 226 (1887). 
Butler v. Butler, 162 Mass. 524 (1895). 
Sullivan v. Langley, 128 Mass. 235 (1880). 
Common Law Rules of the superior court, VI.: Rules of the mu- 
nicipal court of the city of Boston, IV.; Rules of police and district 
courts, IV. 

SB. Li, ¢. +180, 5 14. 

7 R. L., c. 189, § 15; Fay v. Sears, 111 Mass. 154 (1872); Emery v. Bid- 
well, 140 Mass. 271 (1885); Seward v. Arms, 145 Mass. 195 (1887). 

+-R.L., 6.189, § 16. 

®* R. L., c. 189, § 18. 


ao - 
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The plaintiff may from time to time examine the alleged 
trustee upon written interrogatories duly filed, to which 
sworn answers must be made and filed within seven days 
after notice to the trustee or his attorney of the 
filing of the interrogatories, unless the court otherwise 
orders.1 The examination cannot be in the nature of 
cross-examination ;? the trustee is obliged to answer such 
questions as tend to show in what manner he holds the 
goods, as to income therefrom, etc.? Further interroga- 
tories may be filed if necessary to bring out the facts.2 See, 
on interrogatories generally, page 453. At any time before 
final judgment, the court may permit a trustee to file additional 
answers without a new interrogatory.4 Exceptions on the 
acts of the court relative to interrogatories cannot be carried 
up until final judgment in the case, as they are interlocutory.° 
If answers are not filed, the court may make such order as 
the case requires! The burden is on the plaintiff and not the 
trustee to show that the latter has goods of the defendant.® 

The answers of a trustee are to be taken as absolutely 
true as between the plaintiff and himself, but not as between 
the defendant and himself, though an adverse claimant appears, 
and the same is true in scire facias against a trustee.’ 

A trustee may plead defective service on himself,® and also 
on the defendant.® 

A trustee may retain or deduct from the goods, effects or 


Prien ds, C. 189, § 11; 

2 Crossman v. Crossman, 21 Pick. 21 (1838); Nutter v. Framingham & 
Lowell Railroad Co., 131 Mass. 231 (1881); Phillips v. Meagher, 166 Mass. 
152 (1896). 

3 Russell v. Lewis, 15 Mass, 127 (1818). 

4 Winsted Bank v. Adams, 97 Mass. 110 (1867). 

5 Piper v. Willard, 6 Pick. 461 (1828). 

6 Cardany v. New England Furniture Co., 107 Mass. 116 (1871). 

7 Groves v. Brown, 11 Mass. 334 (1814); Fay v. Sears, 111 Mass. 154 (1872); 
Tryon v. Merrill, 116 Mass. 299 (1874); Clinton Bank v. Bright, 126 Mass. 
535 (1879). 

§ Thayer v. Ray, 17 Pick. 166 (1835). Though he has answered. 

® Blake v. Jones, 7 Mass. 28 (1810). 
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credits in his hands all demands against the defendant of 
which he could otherwise have set off, and he is lable only 
for the balance.! 

If, before he has actual knowledge of the service of the 
trustee process upon him, a trustee pays over to the defendant, 
etc., or becomes liable to a third person by reason of the 
goods, etc., in his hands, he is not responsible therefor to the 
plaintiff.? 


Dissolution of Attachment. 


The attachment of property in the hands of a trustee may 
be dissolved as attachments are dissolved ordinarily where 
such methods are applicable.? Death of the defendant dissolves 
it. If it is dissolved by a bond, it should state that a trustee 
has been summoned; or an adverse claimant may give a bond 
in an amount not less than the damages claimed.? R. L., c. 
189, § 65, provides for such bonds; and § 66 permits the 
trustee to deliver the property in his hands to the principal 
of such bond if he pleases. . No execution therefor can then 
issue against him. The principal defendant gives the ordi- 
nary bond.’ 

On a bond given to dissolve an attachment under the 
trustee process, no action can be maintained if the trustee 
has been defaulted, and, although adjudged a trustee, has not 
been charged for any sum.§ 

Where a trustee pays over the funds in his hands bona fide 
to the defendant, entry of the writ not having been made on 


1R. L., c. 189, § 25; Hathaway v. Russell, 16 Mass. 473 (1820); Allen v. 
Hall, 5 Met. 263 (1842); Green v. Nelson, 12 Met. 567 (1847); Lannan v. 
Walter, 149 Mass. 14 (1889). 

2K. L., 6. 189, § 26. 

3 Blume v. Gilbert, 124 Mass. 215 (1878). 

* And the trustee recovers his costs of the plaintiff. Wilmarth v. 
Richmond, 11 Cush. 463 (1853). 

6 RR. 1.5 G, 180.28 65. 

8 RR, Li. ¢, 1802560; 

7 Atwood v. West Roxbury Co-operative Bank, 156 Mass. 166 (1892). 

8 Cunningham v. Hogan, 186 Mass. 407 (1884). 
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the return day, and he believing that the plaintiff had 
intentionally failed to enter the writ, he is not responsible for 
the debt as said trustee upon a late entry.! 


Pendency of Other Actions. 


For various provisions relative to pendency of other actions 
in which the plaintiff is the alleged trustee of the defendant, 
the defendant is the alleged trustee of the plaintiff, etc., see 
R. L., c. 189, §§ 35-38. 

If the principal defendant in a trustee process still pending 
sue the trustee for the debt due him, the trustee may have 
the latter action continued until the former is determined ; 
and during such continuance the plaintiff in the second action 
will not be allowed costs of travel and attendance.” 


Judgment, Execution and Scire facias. 
9 v 


If the trustee does not appear and answer he will be 
defaulted and adjudged a trustee.? So if he fails to answer 
proper interrogatories.*— If the answer shows no effects in 
the hands of the trustee, and the plaintiff declines to examine 
him, or if, upon examination, his answer appears to be true, 
he must be discharged.? But no discharge of the trustee 
bars an action against him by the defendant.® 

If a trustee does not appear a motion to charge him is 
unnecessary ; otherwise there must be a motion. 


1 Varian v. New England Mutual Accident Association, 156 Mass. 1 
1892). 

2 Winthrop v. Carlton, 8 Mass, 456 (1812). 

>. L., c. 189,-§ 17. 

4 Piper v. Willard, 6 Pick. 461 (1828); Warner v. Perkins, 8 Cush. 518 
41851); Brennan v. McInnis, 173 Mass. 471 (1899). 

5 R. L., c. 189, § 12. 

Where the defendant in a suit begun by trustee process was defaulted, 
and the trustee subsequently discharged, as of a previous term without 
notice to the plaintiff, but no judgment entered, the court has authority 
to vacate the order discharging the trustee and bring the action forward 
for further consideration, although another suit against the same defen- 
dant and trustee is pending. Mortland v. Little, 137 Mass. 339 (1884). 

6 R. L., c. 189, § 44. 
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The judgment need not specify the extent of the responsi- 
bility of the trustee, only that he is chargeable.! If it is 
feasible, the amount should be determined before judgment 
is rendered. A judgment charging trustees may be entered 
under the general order of court.? 

A judgment cannot be rendered for a claimant. If he 
sustains his claim the trustee should be discharged simply, to 
the extent of the claimant’s interest. Neither does the court 
determine which of two claimants maintains his claim except. 
incidentally.® 

A judgment against a trustee discharges him from all 
demands of the defendant and those claiming under him, to 
the extent of the goods, etc., paid or delivered by force of the 
judgment, if the writ was sufficiently served, and the judgment 
is valid on its face, even though it was in fact voidable.* 
This is not true of goods, effects, or credits that are exempt 
from attachment.° 

But a trustee who satisfied an execution is not protected 
against the defendant’s assignee in insolvency if the first 
publication of the warrant against the defendant was before 
the rendition of the judgment in the trustee process, though 
the trustee had no actual notice of the insolvency before 
payment.® 

Execution. Ifthe plaintiff prevails in the action, he should, 
after having charged the trustee, have judgment entered, and 
immediately take out execution and demand satisfaction 
thereof by the trustee within thirty days after the entry of 


1 R. T., c. 189, § 39. 

2 Rothschild v. Knight, 176 Mass. 48 (1900). 

3 Peck v. Stratton, 118 Mass. 406 (1875). 

4 R. L., c. 189, § 43; Morrison v. New Bedford Institution for Savings, T 
Gray 269 (1856); Loring v. Folger, 7 Gray 505 (1856); Wheeler v. Aldrich, 
13 Gray 51 (1859); Dale v. Boutwell, 1 Allen 286 (1861); Webster v. Lowell, 
2 Allen 123 (1861); Stimpson v. Malden, 109 Mass 318 (1872); Leonard v. 
New Bedford Five Cents Savings Bank, 116 Mass. 210 (1874). 

5 Burns v. Marland Manufacturing Co., 14 Gray 487 (1860); Casey v. 
Davis, 100 Mass. 124 (1868). . 

6 Butler v. Mullen, 100 Mass. 453 (1868). 
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final judgment, us otherwise the attachment continues only 
that length of time, and at the end of that period the goods, 
etc., may be attached by another party,’ or the trustee may 
pay or deliver them to the defendant or other party entitled 
to them. But if the trustee continues in possession and does 
not become responsible therefor, in any way, to third parties, 
the attachment remains after the thirty days, unless the 
defendant is sued by the defendant for the goods, ete., when 
the trustee, upon the service of such writ upon him, becomes 
released from any responsibility to the plaintiff in the trustee 
process.” 

The demand upon the trustee, if he cannot be found in the 
state by the officer to whom the execution is committed for 
service, may be made by leaving a copy of the execution at 
the trustee’s dwelling house or at his last and usual place of 
abode, with a notice to him, indorsed thereon and signed by 
the officer, that he is required to pay and deliver, toward 
satisfying the execution, the goods, etc., for which he is 
hable.® 

If the execution is lost, the demand may be proved by other 
evidence.* 

Scire facias. If the oflicer’s return on the execution shows 
that it has not been satisfied, and it remains unsatisfied when it 
is returnable, the plaintiff may bring a writ of scire facias against 
the trustee for whatever may then remain due on the execution ;° 
but not until such return has been made.® The sczrefacias must 
be served within two years after the rendition of the judgment, 
unless the debt attached is not then payable, when the time 
is extended to one year after such debt is payable.’ The writ 


1 R. L., c.°189, § 40. 

2K. L., c. 189, § 41; Burnap v. Campbell, 6 Gray 241 (1856). 

3 R. L., c. 189, § 42. 

4 Dailey v. Coleman, 122 Mass. 64 (1877). 

5 Brown v. Tweed, 2 Allen 566 (1861). 

6 Patterson v. Patten, 15 Mass. 473 (1819). 

7 After the two years, etc., the trustee is liable to the defendant. 
Fuller v. Rice, 4 Gray 343 (1855). 
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may be issued against trustees separately or all together, by 
the court in which the judgment was rendered.! 

If the trustee does not appear and answer he will be de- 
faulted, and if he did not answer and was not examined in the 
original action judgment will be rendered for the amount 
then due.2 If he originally answered, or was examined he is 
chargeable for what he then disclosed, if less than the amount. 
due at the date of the scire facias.? 

An invalid judgment is a good defence to a writ of scire 
Facias.4 

Answers in scire facias are treated as in the original action.® 

If the trustee appear and answers to the scire facias he may 
be examined, but only by order of court if he was examined 
in the original action. He may prove any matter necessary 
or proper for his defence.® 

The judgment against a trustee on a scire facias must. 
express the amount for which he is chargeable. | 

If a savings bank is charged as trustee, and the court finds. 
that the answer creates a doubt as to the indentity of the 
defendant, the plaintiff may be required to give bond with 
surety, approved by the court, conditioned to indemnify such 
bank from any loss by reason of a payment by it pursuant to. 
the order of the court.’ 


Death of Trustee. 


For provisions relative to procedure, etc., after death of the- 
trustee, see R. L., c. 189, §§ 50-54.8 


1R, L., c. 189, §§ 45, 49; Adams v. Cummisky, 4 Cush. 420 (1849); 
Dailey v. Coleman, 122 Mass. 64 (1877). 

2 R. L., c. 189, § 46. 

* R..L., &: 189, § 47. 

4 Thayer v. Tyler, 10 Gray 164 (1857); Pratt v. Cunliff, 9 Allen 90 (1864). 

5 Fay v. Sears, 111 Mass. 154 (1872); Tryon v. Merrill, 116 Mass, 299 
(1874); Clinton Bank v. Bright, 126 Mass. 535 (1879); Varian v. New Eng-- 
land Mutual Accident Association, 156 Mass. 1 (1892). 

6 R. L., c. 189, § 48. 

7 R. L., c. 189} § 30. 

5 See Patterson v. Patten, 15 Mass. 473 (1819). 
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Executor as Trustee. 


For procedure when an executor is a trustee, see R. L., ce. 


189, §§ 55 and 56. 


Specific Property. 


For provisions relative to proceedings when the trustee has. 
specific property, see R. L., c. 189, $§ 57-64. 

A trustee should appeal from an improper judgment charg- 
ing him,! but the defendant cannot do so.” 

The fact that a person charged as trustee is indebted to the 
defendant and another jointly as co-partners is not matter of 
abatement to be pleaded by the alleged trustee in the original 
action, but may be pleaded in answer to a scire facias against 
him.? ; 

One who has been made a trustee, in trustee process, in 
another jurisdiction is not liable to a suit by the defendant 
here, unless the trustee’s liability has wholly ceased without 
payment by himseltf.+ 


Costs. 


A trustee is entitled to his costs.> See pages 586 and 591. 


1 Hawes vy. Waltham, 18 Pick. 451 (1836). 

2 Kellogg v. Waite, 99 Mass. 501 (1868). 

3 Stillings v. Young, 161 Mass. 287 (1894). 

4 Craig Silver Co. v. Smith, 163 Mass. 262 (1895). 
5 McCarty v. Nugent, 176 Mass. 124 (1900). 
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CHAPTER XXI. 


~ REPLEVIN. 


REPLEVIN is the common law method of securing possession 
of specific chattels that are unlawfully taken or wrongfully 
detained from the person entitled to possession. It does not 
necessarily require that the plaintiff shall be the owner of the 
articles, but he must have the right of immediate possession.! 
A person who has charge of goods for safe keeping simply 
has no such right, however.? 

The writ can be directed only to those parties that have 
the property under their control or possession ;? as masters of 
vessels who refuse to deliver a cargo to either shipper or 
consignee ;* as officers who have attached goods or taken them 
on execution, providing that the plaintiff in replevin is not 
the defendant in the original suit ;° ete. 

Actions of replevin must be brought within six years from 
the time the right of action accrued ;° and the writ is issued 
as of right, like other common writs. See jurisdiction of the 
various courts as to bringing actions of replevin.’ 


1 Wheeler v. Train, 3 Pick. 255 (1825); Tyler v. Freeman, 3 Cush. 261 
(1849); Wade v. Mason, 12 Gray 335 (1859);- Lathrop v. Bowen, 121 Mass. 
107 (1876); Dugan v. Nichols, 125 Mass. 576 (1878); Kelleher v. Clark, 135 
Mass. 45 (1883), 

2 Perley v. Foster, 9 Mass, 112 (1812). 

8 Richardson v. Reed, 4Gray 441 (1855); Hall v. White, 106 Mass. 599 
(1871). 

# Portland Bank v. Stubbs, 6 Mass. 422 (1810). 

5 R. L., c. 190, § 8; Perry v. Richardson, 9 Gray 216 (1857); White v. 
Dolliver, 113 Mass. 400 (1878). 

o Ree Or ae ee 

7 Octo v. Teahan, 1383 Mass. 430 (1882): Bossidy v. Branniff, 135 Mass. 
290 (1883). 
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Replevin les for the recovery of all kinds of chattels; but 
no writ is valid if the goods it is brought to recover do not 
exceed in value the sum of twenty dollars in the aggregate,! 
except in the case of-beasts that have been distrained or 
impounded in order to recover a penalty or forfeiture supposed 
to have been incurred by their going at large or to obtain 
satisfaction for damages alleged to have been done by them,? 
when the value of the animals is not limited. 

Where a demand is necessary in order to maintain replevin, 
and the officer having the writ makes the demand, and the 
defendant refuses to deliver them, whereupon the writ is 
served, the writ and service are good. 

Demand and refusal are never necessary, except as furnish- 
ing evidence of unlawful taking or detention against the 
rights of the true owner, in an action of replevin, or of an 
unlawful conversion in an action of trover. When the 
circumstances, without these, are sufficient to prove such 
taking or detention, they are superfluous.’ 

Replevin hes for parish records,® promissory notes,® etce.; 
but not to recover clothing and jewelry worn upon the 
person.? 

One co-tenant cannot replevy goods from his co-tenant ;5 
unless one of them, by agreement, has the right of exclusive 
possession, or some special interest in the property.2 And 
joint tenants must join as plaintiffs.” 


1 R, L., c. 190, § 8; King v. Dewey, 11 Cush. 218 (1853). 

2h. L:, c. 190, .§ 1. 

3 Badger v. Phinney, 15 Mass. 359 (1819). 

4 Freelove v. Freelove, 128 Mass. 190 (1880); Edmunds v. Hill, 133 Mass. 
445 (1882). 

5 Sawyer v. Baldwin, 11 Pick. 492 (1831). 

6 Pritchard v. Norwood, 155 Mass. 589 (1892). 

7 Maxham v. Day, 16 Gray 218 (1860). 

8 Wills v. Noyes, 12 Pick. 324 (1882); Barnes v. Bartlett, 15 Pick. 71 
(1883). 

9 Bartlett v. Kidder, 14 Gray 449 (1860); Rich v. Ryder, 105 Mass, 306 
(1870); Leonard v. Whitney, 109 Mass. 265 (1872). 

10 Corcoran v. White, 146 Mass. 329 (1888); Bray v. Raymond, 166 Mass. 
146 (1896). 
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An administrator can replevy personal property belonging 
to the estate in his own name.! 

The deacons of a church,? as well as a parish,® have sufficient 
property in the records thereof to maintain replevin therefor. 

A deputy sheriff, having attached goods, may maintain 
replevin against another deputy of the same sheriff for 
attaching and taking them from him.* 

A defendant cannot replevy goods that have been attached 
as’ his property.® 

One who has only an equitable title to a note cannot 
maintain replevin for it against the legal owner.® 

Replevin cannot be maintained for goods taken from the 
possession of the defendant who has a lien upon them unless 
the lien is discharged or waived before the action is brought ; 
and neglect to pay or tender the amount of the charges 
creating the lien is not excused on the ground that it would 
be useless because the defendant would have refused to 
surrender the goods.‘ 

A vendor of goods sold through false and fracrniene 
representations of the buyer may maintain replevin for them 
against an officer who had attached them as the purchaser’s 
property.® 

So a vendor of goods sold by fraudulent representations 
may maintain replevin against a messenger of insolvency who 
seizes them upon a warrant against the purchaser, and without 
any demand. 

If a vendee of goods bought on condition procures them to 


1 Kent v. Bothwell, 152 Mass. 341 (1890). 

2 Baker v. Fales, 16 Mass. 147 (1819); Sawyer v. Baldwin, 11 Pick. 492 
(1831). 

3 Sudbury Parish v. Stearns, 21 Pick.§148 (18388). 

4 Gordon v. Jenney, 16 Mass. 465 (1820). 

5 Flagg v. Tyler, 8 Mass. 803 (1807). 

6 Clapp v. Shepard, 2 Met. 127 (1840). 

7 Fowler v. Parsons, 148 Mass. 401 (1887). 

8 Buffington v. Gerrish, 15 Mass. 156 (1818); Wiggin v. Day, 9 Gray 97 
(1857); Rodliff v. Dallinger, 141 Mass. 1 (1886). 

° Bussing v. Rice, 2 Cush. 48 (1848). 
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be sold on execution against him to one who has knowledge 
of the condition, the original vendor may maintain replevin 
against the second purchaser, without a previous demand.! 

A mortgagee of personal property who is entitled to its 
immediate possession under a duly recorded mortgage may, 
without a previous demand for payment, replevy the property 
from an officer by whom it has been attached in an action 
against a person who, at the time of the attachment, had no 
interest in the property.” 


Writ. 


A replevin writ is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


EsseEx, Ss. 

To the sheriff of our county of Essex, his deputies, or any 
constable of any city or town in said county duly qualified to 
serve Civil process in the premises, Greeting : 

We command you that you replevy the goods following, viz: 
one Victor bicycle, numbered 41,791, of the value of seventy-five 
dollars, belonging to John Smith, of Manchester, in our county 
of Hssex, plaintiff, now taken, detained and kept by Richard 
Roe of Salem, in our said county, defendant, at his house in said 
Salem, and it deliver unto the said plaintiff, provided the same 
are not taken and detained upon mesne process, warrant of dis- 
tress, or upon execution, as the property of the said plaintiff, 
and summon the said Richard Roe, that he appear before 
the First District Court of Essex, at Salem, in said county 
of Hssex, on the first Saturday of March, A. D. 1902, 
at ten of the clock. in the forenoon, to answer unto the said 
plaintiff, in an action of replevin, for that the said Richard Roe, 
on the first day of January, A. D. 1902, at said Salem, unlaw- 
fully and without any justifiable cause took the said goods and 
chattels of the said plaintiff, and the same unlawfully detained 
to this day, to the damage of the said plaintiff, as he says, in 
the sum of one hundred dollars, as shall then and there appear, 
with other due damages : 


1 Blanchard v. Child, 7 Gray 155 (1856). 
2 Ashcroft v. Simmons, 159 Mass. 203 (1898). 
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/ 


Provided he, the said plaintiff, shall give bond to the said 
Richard Roe, with sufficient sureties in double the value of the 
said goods and chattels, to prosecute his said replevin to final 
judgment, and to pay such damages and costs as the said Rich- 
ard Foe shall recover against him; and also to return the said 
goods and chattels in case such shall be the final judgment. 
And of this writ, -with your doings thereon, and the bond you 
shall take, you are to make return to our said court, on or before 
the said Saturday. . 

Witness, Walter Merrick, Esquire, Justice of our said Court, 
at Salem, this seventeenth day of February, in the year of our 
Lord one thousand nine hundred and two. 

[SEAL ] Stephen Sewall, Clerk. 


Replevin writs must be indorsed lke other common writs.! 

The writ must say “bond with sufficient sureties ;”? but 
the statement may be amended,” as well as of the value of 
the goods,’ place of detention,* etc. So of returns.® 

It must be returnable in the county where the goods are 
detained ;° but the clerk of courts in any county may make 
the writ returnable in the proper county.4 

The value of the goods must be of the time the writ is 
issued;’ and the writ ought to contain an allegation of their 
ageregate value,® and in case of beasts distrained, etc., must 
state the bond to be twice their value, without stating the 
amount in dollars.® 


Bond. 
Before the delivery of the property” to the plaintiff by the 


1 Gould v. Barnard, 3 Mass. 199 (1807). 

2 Poyen v. McNeill, 10 Met. 291 (1845). 

3 Jaques v. Sanderson, 8 Cush. 271 (1851). 

4 Judson v. Adams, 8 Cush. 556 (1851). 

5 Hammond v. Eaton, 15 Gray 186 (1860). 

6 R. L., c. 167, § 3. 

7 Davenport v. Burke, 9 Allen 116 (1864). 

8 Litchman v. Potter, 116 Mass. 371 (1874). 

PRL, Cc. 10076 3. 

10 Not necessarily before the writ is served. Stone v. Jenks, 142 Mass. 
519 (1886). 
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officer, the plaintiff or a person in his behalf must execute 
and deliver to the officer a bond in favor of the defendant, 
with sufficient sureties, in a sum double the value of the 
chattels, stated in dollars,! conditioned to prosecute the 
replevin to final judgment, and to pay such damages and 
costs as the defendant recovers, and to return the chattels if 
such is the final judgment.” 

If the value of the chattels is not agreed upon by the par- 
ties,’ it must be ascertained by three disinterested appraisers, 
appointed and sworn by the officer. The appraisal of the 
property may be in the aggregate.° 

The officer must return the bond to the justice or court, 
or in the superior court to the clerk of the court to which 
the writ is returnable, for the use of the defendant.® 

If the goods are delivered to the plaintiff without taking 
such bond, the officer and plaintiff are both lable to the 
owner in trespass.’ 

No action of: replevin will fail for want of a proper bond 
if a defective one is filed in good faith, and a new one is 
filed within such time and upon such terms as the court 
orders, approved by the court or in the manner provided in 
Bpinec. Loo, § 4,8 

The following is the ordinary form of a replevin bond :— 


Know ALL MEN by these presents, that we, John Smith of 
Manchester, in the county of Essex, as principal, and Warren 
Jones and Healy Osman, both of said Manchester, as sureties, are 
holden and stand firmly bound unto Richard Roe of Salem, in 
said county of Hssea, in the sum of one hundred and fifty dol- 


1 Clark vy. Connecticut River Railroad, 6 Gray 363 (1856). 

2K. L., c. 190, §§ 2, 9. 

3 Wolcott v. Mead, 12 Met. 516 (1847); Leonard v. Hannon, 105 Mass. 
113 (1870). 

4 R. L., c. 190, §§ 3, 9. 

5 Mansir v. Crosby, 6 Gray 334 (1856). 

6 R. L., c. 190, § 4. 

7 Moors v. Parker, 3 Mass. 310 (1807). 

*R. L., c. 190, § 18. 
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lars, to the payment of which to the said John Smith, or his 
executors, administrators, or assigns, we hereby jointly and sey- 
erally bind ourselves, our heirs, executors, and administrators. 

The condition of this obligation is such, that whereas the 
above-bounden John Smith, on the seventeenth day of February, 
A. D. 1902, sued out a writ of replevin returnable before the 
First District Court of Essex, at said Salem, on the first Saturday 
of March, A. D. 1902. 

Now if the above bounden John Smith shall prosecute said 
action of replevin to final judgment, and shall pay such dam- 
ages and costs as the said Richard Roe shall recover against 
him, and shall also return the property replevied, in case such 
shall be the final judgment, then this obligation shall be void, 
otherwise it shall be and remain in full force and virtue. 

In witness whereof we hereunto set our hands and seals this 
eighteenth day of February, A. D. 1902. 


Witnesses : John Smith [SEAL | 
Nathan Topp, Warren Jones [SEAL | 
Allen Knox. Healy Osman [SEAL | 


Essex, ss. Salem, February 19, A. D. 1902. The above-named 
sureties are approved. Asa Snow, Master in Chancery. 


Sureties on a replevin bond may be approved in writing 
by the officer who served the writ or by the defendant, a 
justice of a police, district, or municipal court, or by a master 
in chancery, and, if approved otherwise than by the officer, 
he is not responsible for their sufficiency.! 

If such sureties are to be approved by a justice of a police, 
district, or municipal court, or by a master in chancery, the 
officer who serves the writ must give notice in writing to the 
defendant or the person from whose custody the property has 
been taken, stating the time and place of hearing thereon, 
and the names and residences of the proposed sureties, allow- 
ing not less than one hour before the time appointed for the 
hearing, and one hour additional for each mile of travel.? 
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The fee of the magistrate for such approval is one dollar, 
which is taxed in the plaintiff’s costs if he prevails.1 


Return on the Writ. 


The officer must make a full return, indorsed on the writ, 
of all his doings under the same, including a certificate of the 
appraisers, of the appraisal and of the expense of the same? 
It need not appear, either that the defendant was requested 
or had notice to appoint an appraiser, or that the parties did 
not agree as to the value thereof? But if no appraisal has 
been made, the officer should so state, setting out the agree- 
ment of the parties.® 


Defences. 


A motion to dismiss a replevin suit, for causes apparent on 
the face of the writ, service, or bond (except want of juris- 
diction), must be filed when or before the answer is filed, as 
it is waived by pleading to the merits.4 Such a defect may 
also be taken advantage of by an answer in abatement.® 

An answer that avers title in the defendant and denies the 
plaintiff's right to maintain the action puts in issue the 
latter’s title.® 

Under a general denial, any evidence is competent which 
tends to contradict the plaintiff's averment of title and his 
right of possession.? 


Removal of Actions. 


If, in an action before a trial justice, it is found that the 
amount demanded for the penalty, forfeiture or damages, 


ete, Cc. 100,.§ 17. 

2 R. L., c. 190, §§ 4, 9. 

8 Wolcott v. Mead, 12 Met. 516 (1847). 

4 Chandler v. Smith, 14 Mass. 313 (1817); Simonds v. Parker, 1 Met. 508 
(1840); Wolcott v. Mead, 12 Met. 516 (1847); Jaques v. Sanderson, 8 Cush. 
271 (1851); Bacon v. Weston, 11 Cush. 164 (1858); Lathrop v. Bowen, 121 
Mass. 107 (1876). 

5 Houghton v. Ware, 113 Mass. 49 (1873); Smith v. Dexter, 121 Mass. 
597 (1877). 

6 Chase v. Allen, 5 Allen 599 (1863). 

7 Spooner v. Cummings, 151 Mass. 813 (1890). 
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exceeds three hundred dollars, or that the title of the beasts 
is in question and that their value exceeds three hundred 
dollars, the case must at the request of one of the parties be 


transferred to the superior court, as provided in R. L., c. 161, 
§§ 19-21. 


Hearing and Judgment. 


If the value of the chattels has not been determined before 
the hearing on the writ, by agreement or by appraisers, it may 
be proved at the trial ;! and if the writ states the value it is 
prima facie evidence of the same against the plaintiff? 

If the court finds that the animals were lawfully taken or 
distrained, the defendant must have judgment for the amount 
found due from the plaintiff for the penalty or forfeiture or 
for the damages for which the beasts were impounded, with 
the legal fees, costs, charges and expenses incurred by reason 
of the distress, and with the costs of the action of replevin ; 
or instead thereof the court may render a judgment for a 
return of the beasts, to be held by the defendant irrepleviable 
by the plaintiff, and for the damages for the taking of the 
beasts by the replevin and for the defendant’s costs.’ If the 
court finds that they were unlawfully taken or distrained, the 
plaintiff must have judgment for damages caused by such 
taking and detention and costs.4 

In case of other chattels the court must render judgment for 
the defendant for the return of the chattels and for damages 
caused by the taking by the replevin and costs or judgment 
for the plaintiff for his damages caused by the unlawful taking 
or detention and for costs.° 

Judgment may be for a return of part of the chattels, and 
recovery of the rest.® 


1 Davenport v. Burke, 9 Allen 116 (1864). 
2 Clap v. Guild, 8 Mass. 153 (1811); King v. Dewey, 11 Cush. 218 (1853). 
* RL. oe 190, §'5. 
#R. L., c. 190, § 6. 
* R. L., c. 190, §§ 10, 14. 
_.§ Woodward v. Ham, 140 Mass, 154 (1885). 
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The burden of proof as to his title is on the plaintiff, and 
he must establish the same in order to recover.! 

If the goods had been taken on execution, or attached and 
judgment afterward rendered for the attaching creditor, and 
if, in either case the service of the execution is delayed by 
reason of the replevin, the damages to be assessed for the 
defendant upon a judgment for a return must be at the rate 
of not less than twelve per cent a year on the value of the 
goods for the time during which the service of the execution 
was so delayed.? As to disposal of chattels returned and 
damages recovered by the officer, see R. L., c. 190 §§ 12, 18 
and 21. 7 

Damages may be assessed by a jury, and may consist of the 
value of the use of the chattels to the party prevailing during 
the detention.® 

If an action of replevin has been prematurely brought, or 
the court has no jurisdiction in the case, the defendant will 
be given nominal damages, but the court cannot order the 
chattels returned. But the general rule is that a return must 
be ordered if judgment is for the defendant. However, if the 
rights of other persons have entered into the case between 
the service of the writ and the judgment, an order for a 
return to the defendant would not be proper.? 


1 Kelly v. McDonald, 167 Mass. 581 (1897). 

2K. L.,,c. 190, § 11. 

3 R. L., c. 190, § 20; Stevens v. Tuite, 104 Mass. 828 (1870); Clark v. 
Martin, 120 Mass. 548 (1876). 

4 Martin v. Bayley, 1 Allen 381 (1861); Gray v. Dean, 136 Mass, 128 
(1883). In an action of replevin from an attaching officer, which was 
dismissed without a judgment for their return the plaintiff sent the 
goods to the stable from which they had been taken, and notified the 
officer that the property had been returned and was subject to his order, 
The officer refused to receive it, and it was held not to have come into 
his possession. Calnan v. Stern, 153 Mass. 415 (1891). 

5 Whitwell v. Wells, 24 Pick. 25 (1834); Dawson v. Wetherbee, 2 Allen 
461 (1861); Lowe v. Brigham, 83 Allen 429 (1862); Johnson v. Neale, 6 Allen 
227 (1863); Hallett v. Fowler, 10 Allen 36 (1865); Bartlett v. Brickett, 98 
Mass. 521 (1868); Barry v. O’Brien, 103 Mass. 520 (1870); Ware River Rail- 
road Co. v. Vibbard, 114 Mass. 458 (1874). 
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Where an action is dismissed for a defect in the bond 
before the defendant files an answer, the latter should move 
for a return of the goods, suggesting his right to them. 

In an action of replevin by a mortgagee a judgment for the 
plaintiff conclusively establishes that, at the time the action 
was brought he was entitled to the immediate possession of 
the property; and the mortgagee so entitled, if the taking and 
detention were both unlawful, can recover damages to the 
property caused directly by the taking and detention, although 
the property, when replevied, was of greater value than the 
amount due under the mortgage.? 

Action on Replevin Bond. An action must be brought 
on a replevin bond against a surety within one year after 
final judgment in the replevin suit; and if the writ of replevin 
is not entered an action on the bond must be entered within 
a year after the return day.® 

If the writ is not entered and the defendant brings an action 
on the bond against the principal and the sureties to recover 
for the breach of it, the defendant is not estopped to show, in 
the hearing on the amount for which execution should issue, 
that the plaintiff in replevin had no title to the property.‘ 

If, in an action on two bonds given in replevin suits, the 
returns on the replevin writs do not show to which writ each 
bond applies, it is open to the plaintiff to show what the fact is.? 


Costs. 


If part of the goods are found by the jury to belong to the 
plaintiff in replevin, and part to the defendant, each is “ the 
prevailing party,” and each is entitled to his legal costs.® 


1 Lowe v. Brigham, 3 Allen 429 (1862). 

2 Allen v. Butman, 1388 Mass. 586 (1885). 

3 R. L.,-c. 190, § 19. Anaction on the bond need not be brought in 
the same court in which the replevin suit was tried. Walker v. Cooke, 
163 Mass. 401 (1895). 

4 Easter v. Foster, 173 Mass. 39 (1899). 

5 McManus v. Donohoe, 175 Mass. 308 (1900). 

6 Powell v. Hinsdale, 5 Mass. 343 (1809); Arnold v. Brackett, 5 Mass. 
344 note (1809). 
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Several defendants in replevin, who plead severally, and 
severally move to dismiss for want of jurisdiction, recover, 
upon the dismissal of the action, several costs.! 


1 Davis v. Hastings, 8 Cush. 318 (1851). 
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CHAPTER XXII. 


WRIT OF ERROR. 


Writs of error are issued as of course! by the supreme 
judicial court? to all courts of record and of trial justices,? 
in which judgments have been entered, to correct errors of 
record. In no other way can a judgment at common law be 
impeached of record.t It lies only after final judgment.’ 

The error may be in defect of process or want of sufficient 
service,° and at any stage of the case, but it must be apparent 
upon the record and a matter of substance,’ and not such 
errors as might have been cured by amendment or been put 
in issue and tried in the original action.® 

It lies for error in fact as well as in law ;° and they may be 
joined.0 More than one error of fact may also be assigned.4 

No judgment in a civil action will be reversed for error 
arising upon a plea or answer in abatement, or for defect of 
form which might have been amended, nor by reason of a 
mistake relative to the venue of the action; nor because the 


1 R. L., c. 198, § 1. No petition is required. Drowne v. Stimpson, 2 
Mass. 441 (1807). 

2 Rh. L., c. 156, § 8; Ex parte Cook, 15 Pick. 234 (1834). 

3 Gay v. Richardson, 18 Pick. 417 (1836). 

4 McCormick v. Fiske, 188 Mass. 379 (1885); Kittredge v. Martin, 141 
Mass. 410 (1886). 

5 Drowne v. Stimpson, 2 Mass. 441 (1807). 

6 Arnold v. Tourtellot, 13 Pick. 172 (1881); Gay v. Richardson, 18 Pick. 
417 (1836). 

7 Smith v. Page, 4 Allen 94 (1862); Hendrick v. Whittemore, 105 Mass. 
23 (1870). 

8 Raymond v. Butterworth, 139 Mass. 471 (1885). 

9 Gray v. Cook, 1385 Mass. 189 (1883). 

10 Rothschild v. Knight, 176 Mass. 48 (1900). 

1 Eliot v. McCormick, 141 Mass. 194 (1886). 
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judgment is not in conformity with the pleadings, if it con- 
forms to the verdict; nor for error in law, if the defendant 
appeared and a verdict was rendered, unless it occurred after 
the verdict. But error affecting the jurisdiction of the court 
may be assigned.! 

_If a party has had a chance to appeal, the writ will not lie ;2 
but persons who had no notice of the suit, or were incompetent 
to act at the time, as an infant, may bring the writ.* 

An agreement not to appeal from a judgment does not 
prohibit a party from bringing a writ of error. 

The writ lies to revise or reverse a judgment rendered in 
an action of review.° 

It lies to reverse a judgment upon a default where the writ 
issued against Joseph, and the declaration averred a promise 
by John.® 

Tt will not lie on judgments founded upon a case stated,’ 
nor upon reports of evidence ;? notwithstanding the parties 
in their case stated that the record might be removed by error.® 

It lies to reverse a judgment upon default, where general 
damages are assessed upon all the courts, and one of them is 
bad; and would be so adjudged on general demurrer, or 
motion in arrest of judgment ;! but a judgment upon default 
upon two counts alleged in the declaration to be for the same 
cause of action will not be reversed if either count is sufficient." 


1 R. L., c. 198, § 4; Bodurtha v. Goodrich, 8 Gray 508 (1855); Langmaid 
v. Puffer, 7 Gray 878 (1856). 

2 Ellis v. Bullard, 11 Cush. 496 (1858). 

8 Gay v. Richardson, 18 Pick. 417 (1836); Swan v. Horton, 14 Gray 179 
(1859). This is true. though an infant appeared by attorney, and promised 
after maturity to pay the debt. Goodridge v. Ross, 6 Met. 487 (1843). 

* Putnam v. Churchill, 4 Mass. 517 (1808). 

5 Johnson v. Wetherbee, 3 Pick. 247 (1825). 

6 Hemmenway v. Hickes, 4 Pick. 497 (1827). 

7 Wellington v. Stratton, 11 Mass. 394 (1814); Johnson v. Shed, 21 Pick. 
225 (1838). 

8 Coolidge v. Inglee, 13 Mass. 26 (1816). 

9 Carroll v. Richardson, 9 Mass. 329 (1812). 

10 Dryden v. Dryden, 9 Pick. 546 (1830). 

1 Mullaly v. Holden, 123 Mass. 583 (1878). 
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It does not lie to reverse a judgment rendered in an action 
upon a former judgment for error in the first judgment.! 

It les to reverse a judgment in scire facias, which is shown 
by the record to have been commenced after the time limited 
therefor by statute.2 Also, to reverse a judgment of the 
superior court, dismissing an action appealed from a trial 
justice, where it appeared on the record that no issue of law 
had been joined, there had been no trial of the issues of fact, 
and no formal judgment was entered for either party.’ Also, 
to reverse a judgment of the superior court,dismissing an action 
commenced before a trial justice, for want of jurisdiction. 

Error lies to reverse a judgment where the verdict did not 
find the issue joined, and the judgment did not follow the 
verdict.’ Also, to reverse a judgment for a sum greater than 
the ad damnum, unless the plaintiff remits the excess, though 
subsequently entered and after the defendant had been 
committed on execution.® 

The writ must be sued out within six years after the entry 
of the judgment, unless an action of contract or writ of 
scire facias has been brought on the judgment, when the writ 
of error may be sued out at any time within six years after 
bringing such action or writ of sevre facias.’ 

It must be brought in the county in which the judgment 
was rendered.® 

Only the party aggrieved can have the writ, but he must 
join all the parties to the judgment,® and if any are dead 
their representatives must be joined.” 


1 Hawes v. Hathaway, 14 Mass. 233 (1817). 

2 Gass v. Bean, 5 Gray 397 (1855). 

3 Keen v. Turner, 13 Mass. 265 (1816). 

+ Sumner v. Finegan, 15 Mass, 280 (1818). 

5 Brown v. Chase, 4 Mass. 456 (1808); Holmes v. Wood, 6 Mass. 1 (1809). 

6 Hemmenway v. Hickes, 4 Pick. 497 (1827); Grosvenor v. Danforth, 16 
Mass. 74 (1819). 

1 Re Li, ef 1938; S45. 

8 R. L., c. 198, § 3; Ide v. Cleworth, 10 Cush. 415 (1852). 

9 Ellis vy. Bullard, 11 Cush. 497 (1853). 

10 Leonard v. Bryant, 11 Met. 371 (1846); Johnson v. Thaxter, 7 Gray 242 
(1856); Johnson v. Thaxter, 12 Gray 198 (1858). 
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’ 


An attorney of record, without express authority, can sue 
out a writ of error to reverse a judgment obtained against 
his client.! 

A. writ brought by a party not entitled to it will be 
quashed,? on motion,® ex officio, or on plea in abatement.* 


Assignment of Errors. 


The request for a writ of error is in the form of what is 
technically called an “assignment of errors.” It is issued by 
the attorney, and filed in the office of the clerk of the 
supreme judicial court. 

An assignment of errors is in the following form :— 
EssEx, Ss. Supreme Judicial Court, 

January 18, A. D. 1902. 


John Doe, plaintiff in error, 
v. 
Jonas Arlington, defendant. 


On a judgment of the superior court, within and for the 
county of Hssex, entered on the first Monday of December, A. D. 
1900, in an action wherein the said Jonas Arlington of 
Beverly, in the county of Hssex, is plaintiff, and the said John 
Doe of Danvers, in said county of Hssex, is defendant. 

And the said John Doe prays for a writ of error to issue 
returnable to the supreme judicial court, within and for the 
said county of Hssex, on the first Monday of March, A.D. 1902, 
and assigns errors in the record of the process and judgment 
aforesaid the following, to wit: [insert the record containing the 
error or errors complained of, properly alleging the errors]. 

, By his attorney, | 
Jonathan Dodge. 


Each assignment of error must appear to have been dis- 


1 Grosvenor v. Danforth, 16 Mass. 74 (1819). 

2 Shaw v. Blair, 4 Cush. 97 (1849). 

8 Andrews v. Bosworth, 3 Mass. 223 (1807). 

4 Savage v. Gulliver, 4 Mass. 171 (1808); Jarvis v. Blanchard, 6 Mass, 4 
(1809). 
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advantageous to the plaintiff; and error in fact cannot be 
assigned if it contradicts the record.? 


Writ. 


The writ of error, which issues on the assignment of 
errors, is in the following form:— 


COMMONWEALTH OF MASSACHUSETTS. 


ESssEx, Ss. 

To our trusty and well beloved Alfred Mason, Chief-Justice of 
our superior court [or, a trial justice within and for our said 
county of Hssex], Greeting : 

Because in the record and proceedings, and also in the rendi- 
tion of judgment, between John Doe of Newbury, in our said 
county of Hssexr, plaintiff, and Richard Roe of said Newbury, 
defendant, in an action that was in our Superior Court, within 
and for our said county of Hssex, on the first Monday of Febru- 
ary, now last past, to wit, on the fifth day of said February, 
manifest error hath happened, as it is said, to the great damage 
of the said John Doe, as by his complaint we are informed. 

We, willing that the error, if any hath been, should be duly 
amended, and full and speedy justice done therein to the said 
parties, do command you, that if judgment be therein rendered, 
you distinctly and openly send us the record and process of the 
suit aforesaid, with all things touching them, under your seal, 
together with this writ, so that we may have them before our 
justices of our supreme judicial court, at Salem, within and for 
our said county of Hssex, on the first Monday of April next, that 
inspecting the record and process aforesaid, we may, for correct- 
ing that error therein, further cause to be done what of right 
and according to law shall be to be done. Witness, Moses 
Andrews, Esquire, at said Salem, the first day of March, in the 
year of our Lord one thousand nine hundred and two. 

[SEAL | John Sinclair, Clerk. 


1 Shirley v. Lunenburg, 11 Mass. 333 (1814); Hemmenway v. Hickes, 4 
Pick. 497 (1827). 
2 Riley v. Waugh, 8 Cush. 220 (1851). 
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The writ need not be indorsed.! 
The return thereon is as follows :— 


EssEex, ss. Pursuant to the precept of this writ, to me di- 
rected, I herewith seud the record and process of the suit and 
process within mentioned, with all things touching the same, all 
of which are hereunto annexed, to the Honorable the Justices of 
the Supreme Judicial Court. 

In testimony whereof I hereunto set my hand and seal this 
thirtieth day of March, in the year of our Lord one thousand 
nine hundred and two. 

Alfred Mason, Chief-Justice of the Superior Court. 


Bond. 


If execution has issued upon the judgment complained of, 
it will not be stayed unless the plaintiff in error or a person 
in his behalf gives bond to the adverse party, with one or 
more sureties, conditioned that the plaintiff in error shall 
prosecute his writ to effect, and satisfy such judgment as may 
be rendered thereon; the bond to be approved by a justice 
of the supreme judicial court or the clerk from whose office 
it issued.2, The bond must be filed in the clerk’s office for 
the use of the defendant in error, and no execution can then 
issue while the writ of error is pending. If execution has 
been already issued, the clerk makes an entry of the issuing 
of the writ of error and of the filing of the bond, and issues 
a certificate thereof. Notice of such entry to the officer 
holding the execution stays all further proceedings.? 

The condition of the bond is in the following form :— 


The condition of this obligation is such, that whereas the said 
Richard Roe was plaintiff and the said John Doe was defendant, 
in a certain action in the Superior Court, within and for the 
county of Hssex ; and whereas, on the fifth day of February last 


1 Grosvenor Vv. Danforth, 16 Mass. 74 (1819). 
* Ro L,, c. 193, § 6. 
3 R. L., c. 193, § 7. 
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past judgment was rendered in said action against the said John 
Doe for the sum of one hundred dollars debt or damage, and 
thirty dollars costs of suit; and whereas, on the eighth day of 
February last past, execution issued out of said court on said 
judgment in favor of said Richard Roe, which execution now 
remains unsatisfied; and whereas said John Doe hath duly 
assigned error in said proceedings and judgment, and hath sued 
out of the Supreme Judicial Court his writ of error to correct 
the alleged error therein, which writ of error is now pending 
and remains to be heard. Now, therefore, if the said John Doe 
shall prosecute his suit on said writ of error to effect, and pay 
and satisfy such judgment as may be rendered therein, then this 
bond shall be void, but otherwise it shall remain of full force 
and virtue. 


Scire Facias. ; 


Notice of the proceedings is given to the defendant in 
error by a scire facias ad audiendum errores, which is issued 
by the supreme judicial court to such defendant upon the 
return of the writ of error. The scire Jacias is served by 
copy, and is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


EssEx, SS. 
To the sheriff of our county of Hssea, or either of his deputies, 
Greeting : 
Whereas, at the complaint of John Doe of Newbury, in our said 
county of Hssex, a certain action prosecuted at the superior court, 
within and for the county of Hssex, on the first Monday of Fed- 
ruary last past, by Richard Roe, of said Newbury, against the said 
John Doe, together with the proceedings and judgment therein, 
by our writ of error was ordered to be removed into our supreme 
judicial court, within and for said county of Hssex, on the first 
Monday of Apri/ next: and whereas the said John Doe, by his 
attorney, hath assigned errors and filed the same, which now 
remain in the clerk’s office of the supreme judicial court, said to 
have happened on the said complaint and in the said proceedings 
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and judgment, as follows, to wit: [Insert copy of assignment of 
errors |.’ 

We, therefore command you, willing that justice should be 
done in the premises, that you make known unto the said Richard 
foe, that he appear (if he see cause) before our supreme judicial 
court, within and for the county of Hssex, on the first Monday of 
May next, to hear the errors aforesaid, and to show cause (if any 
he hath) why the said error (if any be) should not be corrected 
as to justice appertains. 

Hereof fail not, and have you there this writ with your doings 
therein. | 

Witness, Moses Andrews, Esquire, at Salem, in said county of 
Essex, this seventh day of April, in the year of our Lord one 
thousand nine hundred and two. 

[SEAL | John Sinclair, Clerk. 


The writ of scire facias should contain the names of all 
persons indorsed on the writ in the original action, and to 

whose use an action on a probate bond was brought, and all 
should be served.? 


Pleading. 


The defendant in error must plead to the writ within ten 
days after the return day of the scire facias, unless the court, 
by special order, extends or restricts the time.’ 

The common plea, that there is no error, is 7 nullo est 
erratum, the following being the ordinary form :— 


And now comes Richard Roe, the defendant in error, and says 
there is no error in the record and proceedings aforesaid, or in 
giving the judgment aforesaid, and he prays that the court here 
may proceed to examine as well the record and proceedings 
aforesaid as the matter aforesaid assigned for error, and that the 
judgment aforesaid, in form aforesaid given, may be in all things 
affirmed. By his attorney, 

Solomon Heath. 


1 Common Law Rules of the supreme judicial court, XX XI.; Peirce 
v. Adams, 8 Mass. 383 (1812). 

2 Glover v. Heath, 3 Mass. 252 (1807). 

3 Common Law Rules of the supreme judicial court, XX XI. 
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As this plea admits the facts duly assigned, the question 
becomes purely a matter of law, and should be referred to 
the full bench at once.} . | 

Special pleas, containing matters in confession and avoid- 
ance, as an agreement releasing errors, statute of limitations, 
etc., may be filed, but the plea zm nullo est erratum and plea 
of release may not be allowed together? though different 
consistent defences may be made in the same plea.® | 


Hearing and Judgment. 


After issue is joined the papers should be printed, briefs 
prepared, etc., as in ordinary cases of questions of law before 
the full bench; unless there is some question of fact to be 
determined by a single justice of the court. A party cannot, 
however, re-try his case on a writ of error.4 

Judgment. If the judgment is reversed the plaintiff in 
error must be restored to the position he would have been in 
if the jadgment had been proper; and the court must render 
such judgment as the court below should have rendered.°® 

If a judgment consists of two or more distinct parts, it may 
be affirmed as to some, and reversed as to the others ;® as 
where damages and costs are distinct, judgment against 
defendant and trustee in trustee process,’ etc. 

A completed levy on real estate by force of the execution 
will not be annulled by an order of restitution, the party 
being left to his other legal remedies.® 

If the judgment is affirmed a second writ of error cannot 
be brought for a cause existing at the time of the judgment.? 


1 Bailey v. Edmundson, 168 Mass. 297 (1897). 

2 Parker v. Gilson, 1 Mass. 230 (1804). 

$ R. L., 0.1738, § 22; c. 193, § 2. 

4 Pratt v. Bidwell, 175 Mass. 453 (1900). 

5 R, L., ¢. 193, § 3; Cummings v. Noyes, 10 Mass. 483 (1813). 

6 Mansur v. Wilkins, 1 Met. 488 (1840); Jordan v. Dennis, T Met. 590 
(1844). 

7 Whiting v. Cochran, 9 Mass. 532 (18138). 

8 Horton v. Wilde, 8 Gray 425 (1857). See Delano v. Wilde, 11 Gray 17 
(1858). 

9 Bodurtha v. Goodrich, 3 Gray 508 (1855). 
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Costs. ‘The prevailing party is entitled to costs ; and, if the 
judgment is affirmed, the court must award to the defendant 
in error damages for his delay at a rate of not less than six nor 
more than twelve per cent. a year on the amount recovered 
by the former judgment; and may give him double costs.1 


WRIT OF ERROR FROM SUPREME COURT OF THE UNITED 
STATES TO SUPREME JUDICIAL COURT. 


A final judgment or decree in any suit in the highest 
court of a state, in which a decision in the suit could be 
had, where is drawn in question the validity of a treaty or 
statute of, or an authority exercised under, the United 
States, and the decision is against their validity ; or where is 
drawn in question the validity of a statute of, or an author- 
ity exercised under any state, on the ground of their being 
repugnant to the constitution, treaties, or laws of the United 
States, and the decision is in favor of their validity ; or when 
any title, right, privilege or immunity is claimed under the 
constitution, or any treaty or statute of, or commission held 
or authority exercised under, the United States, and the 
decision is against the title, right, privilege, or immunity 
especially set up or claimed, by either party, under such 
constitution, treaty, statute, commission, or authority, may 
be re-examined and reversed or affirmed in the supreme court 
upon a writ of error. The writ has the same effect as if the 
judgment or decree complained of had been rendered or 
framed in a court of the United States. The supreme court 
may reverse, modify or affirm the judgment or decree of such 
state court, and may, at their discretion, award execution, or 
remand the same to the court from which it was removed by 
the writ.? 


L., ¢. 193, § 8. 
S. 


1k, 
2 U.S. Rev. Sts., § 709. See Snell v. Dwight, 121 Mass. 348 (1876). 
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CHAPTER XXIII. 


REVIEW. 


REVIEW is the proper means to procure a trial when a 
judgment has been obtained by default or an accidental or 
wrongful nonsuit, or when something occurred after the 
entry of judgment justifying a new trial. The granting of 
a writ of review is in the discretion of the court in which 
the judgment was entered ;! and the decision of such court 
cannot be revised in the supreme judicial court,? except for 
erroneous rulings in matter of law.’ 

The writ hes though the judgment is for the defendant for 
costs only, and the plaintiff is the petitioner.* 

Satisfaction of the judgment before the issue of an execu- 
tion will cut off the right of the party satisfying the judg- 
ment to petition for a review ;* and, also, part payment on 
the judgment, thus securing a postponement of the levy of 
the execution upon the judgment.® 

After judgment on scire facias, a review may be granted, 
for good cause shown, in order to allow bail to surrender 
their principal. In such a case, the court, being satisfied 
that the bail are ready to surrender, passes an order that, 
upon such surrender and payment of costs, the original 
judgment shall be reversed and the bail discharged.® 


1R. L., c. 198, § 21; Parke v. Murdock, 1717 Mass. 453 (1901). 

2 Sylvester v. Hubley, 157 Mass. 306 (1892); Soper v. Manning, 158 Mass. 
381 (1893); Stillman v. Whittemore, 165 Mass, 234 (1896). 

3 Stillman v. Donovan, 170 Mass. 360 (18938). 

4 Skillings v. Massachusetts Benefit Association, 151 Mass. 321 (1892). 

5 Smith v. O’ Brien, 146 Mass. 294 (1888). 

6 Safford v. Knight, 117 Mass. 281 (1875). 
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When a motion for continuance is refused, although the 
decision of the court is not lable to exception, it may be 
ground for review if the party seeking the postponement can 
show that, by an unreasonable exercise of the judicial discre- 
tion, he was compelled to go to trial unprepared.! 

The apparent jurisdiction arising from >the return of 
service may be the ground of a review if it does not exist 
in fact.? 


When Issued as of Right. 


When judgment is rendered, as provided in R. L., c¢. 170, 
upon the default of a defendant upon whom service has not 
been made by reason of his being out of the commonwealth, 
or by reason of his residence being unknown, he may, at any 
time within one year after the judgment, as of right and 
without any petition therefor, take a writ of review out of 
the court in which the judgment was rendered.? 


When Issued upon Petition. 


After the entry of final judgment in a civil action in the 
supreme judicial court, the superior court ora police, district or 
municipal court, the court in which the judgment was entered 
may upon petition, grant a writ of review. After the entry of 
final judgment by a trial justice, the superior court may, 
upon petition, grant a writ of review. If judgment was 
rendered in the absence* of the petitioner and without his 
knowledge, the petition must be filed within one year after 
the petitioner first had notice of the judgment; otherwise 
within one year after the judgment was rendered. In the 


1 Reynard v. Brecknell, 4 Pick. 302 (1826); Weeks v. Adamson, 106 Mass. 
514 (1871). 

2 James v. Townsend, 104 Mass, 367 (1870). 

i. wu., Cc. 193, § 21. 

4 A judgment by default in a civil action against a defendant, on 
whom personal service was made, and by whom an appearance was 
entered, is not rendered in his ‘‘ absence,” within the meaning of this 
statute. Riley v. Hale, 146 Mass. 465 (1888). 
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supreme judicial court or superior court such petition must 
be filed in the county in which the judgment was entered.! 

The case is now generally heard: upon the petition. 

One or more of several defendants in the original action 
may bring such petition as if he or they had been the only 
defendants.? | 

The following is a form of the petition :— 


EssEx, Ss. 

To the Honorable the Justices of the Superior Court : 

Respectfully represents your petitioner, John Smith of Salem, 
n the county of Hssex, that he is the defendant in a certain 
action of tort, in which Charles Turner of Georgetown, in said 
county, is plaintiff, pending in the superior court, within and 
for the county of Essex, and that on the second day of April, 
A. D. 1900, your petitioner was defaulted in said action, and 
thereafter, on the seventh day of April, A. D. 1900, judgment 
was entered for the plaintiff in said action for five hundred 
dollars damages, and twenty-nine dollars and sixteen cents costs 
of suit, and on the fifteenth day of April, A. D. 1900, execution 
issued on said judgment, all of which by the record appears. 

And now comes your petitioner and prays this Honorable 
Court to grant him a writ of review of said judgment [and to 
stay and supersede any execution that may have issued thereon), 
and to order said action to be brought forward on the docket of 
the court, to be tried and disposed of as if said judgment had 
not been rendered. 

And, in support of his prayer, your petitioner on oath de- 
clares that he was out of the commonwealth at the time said action 
was commenced, and he did not learn of it until the first day of 
January, A.D. 1901 [or, since said judgment was obtained as 
aforesaid there has come to his knowledge evidence hitherto 
unknown to him tending to prove that said judgment was not in 
accordance with the evidence that can now be produced ; etc.]. 

John Smith. 


Essex, ss. January 10, A. D. 1901. Personally appeared the 


1 BR. L., c. 193, § 22. 
2R. 1, c. 198, § 87. 
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above-named John Smith, and made oath that the statements 
above subscribed by him are true so far as the same depend on 
his own knowledge, and that so far as the same depend on 
information and belief he believes them to be true. Before me, 
Nathaniel Morse, Justice of the Peace. 


Indorsement. ‘The petition must be indorsed in the same 
manner as original writs, and all regulations concerning the 
indorsement of original writs apply to petitions for review.' 

Evidence, at the hearing on a petition for review, that the 
respondent sent a bill to the petitioner for the services for 
which he afterwards recovered the judgment sought to be 
reviewed, and that the bill was for a less amount than he sued 
for, supports the allegation of the petition that the petitioner 
believes that there is a good and substantial defence to the 
action; and the bill as an admission that less was due than 
was recovered tends to prove this allegation pro tanto.” 

After the filing of the petition for a writ of review, the 
court may order notice thereof returnable when, and to be 
served as, the court orders, and may issue a stay or supersedeas 
of an execution on such judgment and an order for the return 
thereof to the court with a certificate of any proceedings 
thereon.? 

Terms and Costs. The court may grant a writ of review 
upon terms, and if it is refused may impose costs.* 


Bond. 


The petitioner must, before execution is stayed or super- 
seded, give bond to the adverse party with security approved 
by the court, conditioned that if a writ of review is not 
granted the obligor shall satisfy the judgment originally 
entered and all costs accrued on any execution issued thereon, 
and that if a writ of review is granted he will forthwith 


atsag,C. 11d, § 39. 
2 Wellesley v. Washburn, 156 Mass. 359 (1892). 
8 RK. L., c. 193, § 23. 
#R. L., c. 198, § 26. 
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prosecute a review to final judgment and will satisfy such 
execution as may be issued against him on the review, or if 
a special judgment shall be entered against him in accordance 
with R. L., c. 177, § 26, he will pay to the plaintiff within 
thirty days after the entry of such judgment the amount for 
which said judgment shall be entered.} 

If the petitioner had no actual knowledge before the judg- 
ment was entered that the action was pending against him 
and there was no attachment of property, the execution may 
be Stayed or superseded without security; but if there was 
such attachment the amount of the bond must be fixed at the 
actual value of the property attached, as agreed upon by the 
parties or determined by the court upon a summary hearing 
after notice to the adverse party. Except as stated in this 
and the preceding paragraph the execution cannot be stayed 
or superseded by the writ of review.? 

The following isa form of the condition of such a bond :— 


The condition of this obligation is such, that whereas, at the 
term of the superior court, within and for the county of Hssex, on 
the tenth day of April, in the year of our Lord nineteen hundred 
and one, the said obligee recovered judgment against the said 
John Doe for the sum of one hundred dollars damages, with thirty 
dollars costs of suit; and whereas the said John Doe has entered 
his petition for a review of the said judgment at the superior 
court within and for said county of Hssex. Now, if the said John 
Doe shall prosecute his petition for said review to a final decision, 
and the review, if granted, to final judgment, and pay such 
judgment as may be recovered against him upon final judgment 
upon the review, and if review shall not be granted, shall pay 
any costs which the respondent may recover on the petition, and 
shall pay the amount of the judgment sought to be reviewed, and 
said sureties shall pay to said obligee, within thirty days after 
entry of any special judgment, the sum, if any, for which said 
judgment shall be entered, pursuant to R. L., c. 177, $$ 25 and 


1 R. L., c. 198, § 24. 
2 R. L., c. 198, § 25. 
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26, then this bond shall be void; otherwise, the same shall 
remain in full force. 


A respondent by proceeding to trial waives any objection 
he may have to the bond.! 


Writ of Review. 


If the petition is granted, the writ of review must be sued 
out within three months after the order; or, the order and 
any stay or supersedeas previously ordered in the proceedings 
must be thereby vacated and the original judgment remain 
in full force.? 

The writ is in the following form :—* 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. 
To the sheriff of any county, in said commonwealth, or his 
deputy, Greeting : 


We command you that you summon John Doe of Danvers, in 
our county of Hssex,if he may be found in your precinct, to 
appear before the justices of our superior court, at Salem, with- 
in and for the county of Hssex, on the first Monday of April 
next, then and there in our said court to answer unto Richard 
Roe of Beverly, in the county of Hssex, in the review of an action 
brought by the said John Doe against the said Richard Roe, in 
an action of contract [or, tort ; or, replevin], in which action the 
said John Doe, by the consideration of the justices of our supe- 
rior court, within and for our said county of Hssex, on the first 
Monday of January, A. D. 1902, recovered judgment against 
the said Richard Roe for the sum of one hundred dollars debt 
for, damages] and thirty dollars and ten cents costs of suit, 
which said judgment the said Richard Roe says is wrong and 
erroneous, and that he is thereby damnified the sum of two hun- 
dred dollars, as shall then and there be made to appear. 

Wherefore, for reversing the last-mentioned judgment, and 
recovering from the said John Doe the said sum of one hundred 


1 Wellesley v. Washburn, 156 Mass. 359 (1892). 
2 Rk. L., c. 198, § 27. 
?R.L., c. 193, § 28. 
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dollars, the debt [or, damages] aforesaid, andthe said sum of 
thirty dollars and ten cents, the said costs offsuit, and for 
recovering judgment against the said Richard Roe for costs of 
court, he, the said Richard Roe, brings this suite And have you 
there this writ, with your doings therein. 

Witness, Ralph D. Wallace, Esquire, at Salem, the tenth day 
of March, in the year of our Lord one thousand nine hundred 
and two. 

[SEAL | John Watson, Clerk. 


A writ of review must be indorsed in the same manner as 
original writs, and all regulations concerning the indorse- 
ment of original writs apply to writs of review.! 

The writ is served in the same manner as an original writ, 
except that when the defendant is not an inhabitant of the 
commonwealth, or is not found therein, it may be served on 
the person who appeared as his attorney in the original action, 
and the court may continue the cause to enable the absent 
party to appear and answer.? 

If the writ is sued out by the original plaintiff he may 
cause the defendant’s goods and estate to be attached as 
they might have been in the original action, and for this 
purpose the writ of review may be so framed as to require 
an attachment in the common form, and that the defendant 
be summoned. No attachment made, bond given, or bail 
taken in the original suit can be held to satisfy. the judgment 
on the review.?® 


Pleading, Filing Papers, ete. 


An answer cannot be required.* 

When the original judgment was entered before a trial 
justice the plaintiff in review must file in the superior court 
certified copies of the writ, judgment, and all proceedings in 


lan 


Tastings v. Parker, 168 Mass. 445 (1897). 
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the former action, and the originals or copies of all deposi- 
tions and other papers used and filed therein.! 


Trial and Judgment. 


If an issue of fact was joined in the original action the 
case must be tried on the review upon the same issue, unless 
the court allows such amendments of the original pleadings 
by either party, as might have been allowed in the original 
action.” 

If judgment in the original action was rendered without a 
joinder of issue the parties must plead or answer upon the 
review in like manner as they might have done in the original 
suit, and the cause must be tried upon any issue of fact or 
law joined upon such pleadings or answer.® 

Judgment must be given upon the review as the merits of 
the case upon the law and the evidence require. If the 
amount recovered by the plaintiff in the original action is 
reduced on the review the original defendant must have 
judgment and execution for the difference, with costs ; or, if 
the former judgment has not been satisfied, one judgment 
may be set off against the other, and an execution issued for 
the balance. If the original plaintiff recovers a greater 
amount than was awarded to him in the original suit he must 
have judgment and execution for the excess. 

In actions of replevin and in actions in which a set-off is 
filed the original defendant must be considered as a plaintiff 
in other actions, so far as it respects any damages awarded 
to him either in the original suit or upon the review.° 

If judgment was recovered against several defendants in 
the original action, one or more of them may review as if he 
or they had been the only defendants, and if the amount 
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recovered in the original action is increased or reduced the 
court must make such order respecting the further proceed- 
ings as will carry into effect the two judgments according to 
the rights of all parties. 

Costs. The prevailing party recovers his costs, unless the 
court in granting the review otherwise ordered.? 


L., c. 193, § 37. 
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CHAPTER XXIV. 


SCIRE FACIAS. 


SCIRE FACIAS is the name of a writ which is really an 
order of court to show cause why certain things should not 
be done. It is not an original proceeding, being founded 
upon an existing record. _ 

No attachment of property or body can be made upon 
this writ; and it must issue from the court in which are 
the proceedings and record sought to be affected.) 

It is necessary to aver that the judgment has not been 
satisfied; and that is sufficiently done by specifying the nec- 
essary measures and averring that they have been taken to 
obtain satisfaction, but have proved unavailing.? 

A writ of scire facias on a poor debtor’s recognizance may 
be amended to an action of contract, even after verdict.® 

If, after execution has once been awarded in an action upon 
the bond of an executor or administrator, he commits a new 
breach of the condition of the bond, or if a creditor, heir, 
legatee or other person interested in the estate has a claim for 
further damages on account of any neglect or maladministra- 
tion of the executor or administrator, a writ of scire facias on 
the original judgment may be sued out in hike manner as in 
the commencement of the original action ; and the court must 
thereupon award a new execution as in the original action. 

If an execution against an executor or administrator for a 
debt due from the estate of the deceased is returned unsatisfied, 


1 Osgood v. Thurston, 23 Pick. 110 (1839). 
2 M’Gee v. Barber, 14 Pick. 212 (1833). 

8 Sewall vy. Sullivan, 108 Mass. 355 (1871). 
4R. L., c. 149, § 34. 
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the court may, upon a suggestion by the creditor of waste, 
issue a writ of scire facias against such representative ; and if 
he does not appear and show sufficient cause to the contrary 
he will be adjudged guilty of waste and be personally liable 
for the amount thereof, if it can be ascertained, otherwise for 
the amount due on the original judgment, with interest from 
the time it was rendered; and judgment and execution are 
awarded as for his own debt.! 

If an executor or administrator dies or is removed after 
judgment has been rendered against him, the court may issue 
a writ of scire facias in favor of or against the administrator 
de bonis non, and a new execution may be issued in like 
manner as may be done in favor of or against an original 
executor or administrator, in case of the death of his 
testator or intestate after a judgment rendered for or against 
him; except that a judgment against the first executor or 
administrator for costs for which he was personally hable 
must be enforced only against his executor or admin- 
istrator and not against the administrator de bonis non.” 

Scire facias will lie for the purpose of obtaining an execu- 
tion against the estate of a deceased person in the hands of 
his executor.? 

Where an execution has been declared illegal because an 
inferior court, in an action against an administrator, rendered 
judgment against the estate for damages and costs, an order 
of the superior court, upon a petition fora writ of scire facias 
to obtain a new execution on the judgment, will be made if 
the plaintiff will enter a remittitur for the amount of the costs.4 

Police, district and municipal courts may issue writs of sczre 
Jfacias against executors and administrators, upon a suggestion 
of waste after a judgment against them, and also against bail 
taken in a civil action before them, and proceed to judgment 


27RD. Osa ee ee 

9 Bidasy ithe ee 

3’ Knapp v. Knapp, ex’x, 184 Mass. 353 (1883). 
* Look v. Luce, 140 Mass. 461 (1886). 
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and execution in the same manner as the superior court might 
do in like cases.! Such writs must be served not less than 
seven days before the return day, which must not be more 
than sixty days from the date thereof, and may run into any 
county in which the defendant may be found.? It is no bar 
to such suit that the debt and costs on the original judgment 
together exceed the amount of the stated jurisdiction of the 
several courts; but judgment and execution may be awarded 
by the court for the whole amount due to the plaintiff with 
costs of the new action.? 

A bail-bond is so far a matter of record and of the nature 
of a recognizance that the court in which the judgment against 
the principal was rendered, must, upon the application of the 
ereditor to the clerk, issue a séive facias thereon, in the name 
of the creditor, against the bail, which, without setting forth 
the bond, must allege that the defendants became bail; but no 
such action can be maintained unless the writ is served on the 
bail, within one year after final judgment against the principal.‘ 

If a debtor who has been arrested or committed on execu- 
tion in a civil action escapes with the consent or by the 
negligence of the officer, the creditor may have against the 
original debtor a sezre facias on the judgment.’ 

If the officer cannot find the debtor when trying to serve 
upon him the notice issuable upon an application for his 
arrest on execution, and a return of non est inventus is made, 
scire facias lies against the bail under R. L., c. 169, § 7, 
immediately after such return.® 

If a judgment remains unsatisfied after the expiration of 
the time for taking out a new execution thereon, the creditor 
may have a writ of scire facias to obtain a new execution.’ 


aan, yy GC. 160, § 21 

2 Rk. L., c. 160, § 22 

8 R. L., c. 160, § 23 

7h. L,, c. 169, § 8 

5 Rk. L., c. 168, §. 67. 

6 Wehrle v. Gurney, 146 Mass. 331 (1888). 
Pertseia,, ©. 177, § 19. 
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If, after judgment in an action on a bond, or to recover a 
penalty for the non-performance of a covenant, contract, or 
agreement, a further amount afterwards becomes due on such 
bond or other contract, the plaintiff, his executor or adminis- 
trator, may have a writ of scire facias on the judgment from 
the court in which it was rendered against the original 
defendant, his executor, administrator, heirs, devisees or 
assigns, stating a further breach of the contract and summon- 
ing the adverse party to show cause why execution should 
not be awarded upon the judgment for the damages caused 
by such further breach.! | 

If an execution is returned satisfied in whole or in part by 
the sale of property not liable to such execution, and if 
damages are recovered against the judgment creditor or the 
officer who served the execution on account of the seizure 
and sale of such property, the creditor may have a writ of 
scire facias on his judgment, and is thereupon entitled to a 
new execution for the amount then remaining due to him? 

If an execution against a corporation is satisfied in whole 
or in part by service or levy on the person or property of a 
member thereof, and the property levied on or damages for 
the service or levy are subsequently recovered by such mem- 
ber from the officer or judgment creditor, the latter may have 
a writ of scire facias on his judgment, for a new execution.® 

If, after a levy on real estate, and return of the execution, 
it appears to the creditor that the property levied on, or any 
part thereof, cannot be held thereby, he may take out from 
the court from which the execution issued a writ of scire 
facias, requiring the debtor to appear and show cause why 
another execution should not be issued on the same judg- 
ment, etc.4 Such execution must be for the amount of the 
original judgment only, excluding both interest and costs.° 


By. Lay 77,18 11 
R. L., c. 177, § 20. 
Re, G.sdd a, tees 
R. L., c. 178, § 51. 
5 Haskell v. Littlefield, 155 Mass. 320 (1892). 
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Scire facias is a proper process to enforce payment of 
instalments of alimony.! 

It also lies to obtain an execution against an indorser of 
an original writ,” if it is brought within a year after the 
original judgment was rendered.® An indorser of a writ 
cannot defend against a writ of scire facias on the ground 
that the plaintiff in the original suit fraudulently procured 
the illegal taxation of certain costs. 

If trustees, in trustee process, fail or neglect to satisfy 
the execution, and the debt, or any portion of it remains 
unpaid at the time when the execution is returnable, the 
judgment creditor may sue ont a writ of scire facias against 
one or more of the trustees on the judgment.® The writ 
must be served within two years after the rendition of 
judgment in the original action, except that if the money or 
other thing is not payable when the judgment is rendered, 
the writ may be served within one year after such money or 
other thing becomes payable.6 See page 637 for further 
information on scire facias against trustees in trustee process. 

If the trustee; in trustee process, who lives or has his 
usual place of business in the county in which the original 
action is brought, is defaulted in the original suit, he will be 
liable for all costs on the scire factas to be paid out of his 
own property, whether he is finally adjudged a trustee or 
not; except if it appears that he had funds liable to _attach- 
ment, and that he has paid and delivered the whole amount 
in his possession on the execution issued on the original 
judgment, he will not be liable for costs on the seire facias, 
nor will he be entitled to costs. 


1 Morton v. Morton, 4 Cush. 518 (1849); Slade v.,Slade, 106 Mass, 499 
(1871). 

2 Ruggles v. Ives, 6 Mass. 494 (1810); Miller v. Washburn, 11 Mass, 411 
(1814); M’Gee v. Barber, 14 Pick. 212 (1853). 
elt. da, ©. 173, § 39. 

4 Sherburne v. Shepard, 142 Mass. 141 (1886). 

5 R. L., c. 189, § 45. 

®R. L., c. 189, § 49. 

7R. L., c. 189, §§ 76, 77; see pages 586 and 591. 
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Scire facias will not lie, even against a trustee who has 
been charged, if thé judgment against the defendant in the 
trustee process is invalid.! 

Trial justices may issue writs of scire facias against execu- 
tors and administrators upon a suggestion of waste after 
judgment against them, against the bail taken in a civil action 
before themselves, and against a person summoned as trustee 
in an action before themselves, and proceed to judgment and 
execution for the whole sum due, with the costs of the new 
suit, in the same manner as the superior court might do in 
like cases, without reference to the amount of the debt and 
costs on the original judgment.? 

The following is the form of a sczre facias writ :— 


COMMONWEALTH OF MASSACHUSETTS. 
ESsEX, SS. 
To the sheriffs of our several counties, or their deputies, 
Greeting : 
Whereas John Doe of Salem, in our county of Hssex, by the 
consideration of our justices of our superior court, within and 
for our county of Essex, on the first Monday of May, A. D. 
1901, recovered judgment against Henry Roe of said Salem, for 
the sum of one hundred dollars debt or damages, and twenty 
dollars costs of suit, as to us appears of record,* and although 
judgment be thereof rendered, yet the execution for said debt or 
damage doth yet remain to be made, whereof the said John Doe has 
made application to us to provide remedy for him in that behalf? 
(if it is against a trustee in trustee process, instead of the above 
words after the asterisk (*), add the following: and whereas, by 
the consideration of the same court, execution was likewise awarded 
for the same sums against the goods, effects, and credits of the said 
Henry Roe in the hands and possession of Richard Dix of said 
Salem, trustee of the said Henry Roe, as to us appears of record ; 


1 Thayer v. Tyler, 10 Gray 164 (1857); Pratt v. Cunliff, 9 Allen 90 
(1864). 

2°R. GL. 0.161,.§§:13, 163. o--189,79 45, 

3 This is a scire facias brought for the issue of an execution after 
one year after judgment was rendered in the original action. 
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and whereas the said John Doe afterwards, on the fifteenth day of 
May, A. D. 1901, purchased out of the clerk’s office of our said 
court our writ of execution upon that judgment, in due form of 
law, returnable into the clerk’s office of our said court, at Salem, 
within our said county of Essex, in sixty days from the date there- 
of, directed to the sheriff of any county in said commonwealth, or 
his deputy, commanding him to serve, execute and return the 
same, according to the precept thereof ; and the said writ of execu- 
tion was afterwards on the same day delivered to one Samuel E. 
Small, a deputy of the sheriff of our county of Essex, who after- 
wards on the same day required the said Richard Dix to discover, 
expose and subject the goods, effects and credits of the said Henry 
Roe in his hunds to be taken in execution for the satisfaction of the 
said judgment, which the said Richard Dix then and there refused 
todo. Whereupon the said Samuel EB. Small returned the said 
writ of execution into our said clerk’s office of our said superior 
court, at Salem, within our said county of Essex, in sixty days 
from the date thereof, and returned thereon, that (copy the 
officer’s return on the execution) by means of all which the said 
John Doe is in danger of losing all benefit from said judgment, so 
recovered as aforesaid, and has supplicated us to grant a remedy 
in this behalf] {if it is against bail, instead of the above 
in brackets, and from the asterisk (*), add the following: 
And whereas Jonas Thompson of said Salem, at said Salem, on 
the first day of March, A. D. 1901, became bail and surety for the 
said Henry Roe upon the original writ on which the said judgment 
was gwen for his appearance to answer the said action and to abide 
the order and the judgment of the court thereon: And our writ of 
execution hath issued upon said judgment according to law, to wit, 
on the twenty-first day of May, A. D. 1901, directed to the sheriffs 
of our several counties or their deputies, and was wfterwards on the 
same day delivered to Samuel E. Small, a deputy of the sheriff of 
our county of Essex, then by him to be served, executed, and re- 
turned according to law ; and the said Henry Roe has avoided, so 
thut his goods, lands ov chattels cannot be found to satisfy the 
execution aforesaid, nor his body found to be taken therewith. And 
the said Samuel E. Small hath returned upon the said writ into 
our clerk’s office of our said court, at Salem, in our county of 
Essex aforesaid, in sixty days from the date thereof, when and 
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where the same writ was returnable, that (copy officer’s return on 
the execution), and so returned it in no part satisfied: And the 
said John Doe says that the said judgment aforesaid is still 
altogether unsatisfied and remains in full force, whereof the said 
John Doe has supplicated us to provide a remedy for him in this 
behalf}. 

We, being willing that what is just in this behalf should be 
done, command you that you make known unto the said Henry 
Roe for, Richard Diz ; or, Jonas Thompson], if he may be found 
in your precinct, that he be before our justices of our superior 
court, within and for our said county of Essex, on the first 
Monday of July, A. D. 1907, then and there in our said court to 
shew cause, if any he have, whyf the said John Doe ought not 
to have his execution against him, the said Henry Roe, for his 
debt or damage and costs aforesaid [or, in case of a trustee or 
bail, add after the dagger (fT), instead of the above, judgment 
should not be rendered against him for the amount of the said sum 
returned unsatisfied, as of his own proper goods and estate, and 
execution be thereupon awarded accordingly]. And have you 
there this writ with your doings therein. 

Witness, Horace F. Dowe, Esquire, at Salem, the second day of 
June, in the year of our Lord one thousand nine hundred and one. 

[SEAL | George Edwards, Clerk. 


The law regarding return days and indorsement of writs 
for costs apply to writs of sczre facias. They are served by 
copy: 

Pleading, Practice, etc. 


The original action and the sere facias are considered as 
one continuous proceeding, and the answers of the defendant 
in the scive facias have the same force and effect as if made 
by him as trustee in the original process.!_ But this rule does 
not apply to an administrator who does not answer as to the 
amount which he has received after the service of the writ 
upon him in the original action.? 


1K. L., c. 189, §§ 47, 48; Fay v. Sears, 111 Mass. 154 (1872); Tryon v. 
Merrill, 116 Mass, 299 (1874). 
2 Jewett v. Morrison, adm’r, 175 Mass. 161 (1900). 
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In setre facias against a trustee, he may answer and prove 
any matter that may be necessary and proper for his defence, 
notwithstanding that he was charged in the action in which 
he was originally summoned ; and if he has answered previ- 
ously, he may be allowed to file a new and additional.answer 
at any stage of the case.1 

The judge, sitting without a jury in a scire facias against a 
trustee for refusal to deliver goods in his possession, having 
found that the value of the goods at the time of their sale 
under an order of court was less than the amount of the 
defendant’s lien upon them, it was unnecessary to consider 
whether the order of sale was valid.! 

An administrator is chargeable on scive facias for funds of 
the estate which came into his hands after the service of a 
trustee writ upon him in the original action.” 

If the record of a scire facias recites that the judge 
found for the plaintiff and charged the defendant, who, 
as administrator, was summoned as trustee in the original 
action, in a certain sum, and ordered judgment for that 
amount, “it having appeared at the hearing that funds came 
to the hands of the administrator after the service of the 
trustee process,” the finding implies that there was a hearing 
at which the amount was determined.? 


1 Thompson v. King, 173 Mass. 439 (1899). 
2 Jewett v. Morrison, adim’r, 175 Mass. 161 (1900). 
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ABANDONMENT dissolves attachment . ; 321 
ABATEMENT, pleas and answers in AOG 
causes of 407 
waiver ; 408 
will not lie tat AeeLiOuR name of detent 181 
forms of . : ; : 406 
when filed and notice given in supreme ee 
court . ’ ; ! ; . 47,48 
in superior court. 70 
in municipal court of the city A Paton er) 
106 


in police and district courts 


hearing, judgment and subsequent pleading 408, 409, 448 


Assent defendants and insufficient service 
notice : : ‘ 
cross actions 
Accorp and satisfaction 
Account annexed, declaration on 
answer to declaration on : 
Actions, matters preliminary to bringing of 
commencement of 
venue of 
form of 
cross : : 
effect of amendment on cause of 
changing from suit at law to equity, and vice versa 
removal of ; 
default of one defendant ane to affect A ae Oe 
appears. : : 
may be dismissed upon call of aecket in superior 
court 
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506 
310 
426 
516 
494 
175 
177 
166 
187 
310 
441 
443 
495 


48 
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AcTIons, continued 
on judgments 
on replevin bonds 
costs on non-entry of . 
removal of actions of replevin 
AD DAMNUM in writs 
in caplas writ, on an arrest 
reduction 
affecting costs ; : : : 
ADJOURNMENT of court. See under each court by name. 
ADMINISTRATORS, description of, in writs. Ree 
ADVANCING causes for speedy trial 
Apvick of attorney to client 
AGREEMENT for judgment 
AMENDMENTS 
form of motion re 
contents of motion, in police a aisuiee cone 
in municipal court of the city of Boston 
terms : 
in superior court 
in supreme judicial court 
upon striking out unnecessary counts or be ohe 
ments 
after demurrer 
after action is on trial fit 
further terms 
when without terms : 
changing suits at law to equity, and vice versa 6, 16, 
of writs 
after verdict 
of ad damnum 
of declaration 
during trial 
after verdict , 
of bill of particulars in superior court 
after pleas and answers in abatement 
of answers 
after demurrer 
effect of, on demurrer 


580 
650 
583 
647 
188 
220 
220 
585 


184 
487 
175 
ayes 
441 
445, 
110 

99 
445 

69 

AT 


AT 
47 
AT 
AT 
47 
443. 
444 


- 445 


13 
446 
446, 
4AT 

70 
448 
448 
447 
415 
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AMENDMENTS, continued 
of verdict 


of general verdict on ree counts in superior court 


of docket 
of record and proceedings 


affecting cause of action and security 
when allowed, in superior court in matter of substance 
in police and district courts 
in municipal court of the city of Boston 


125, 


in matters before full bench, supreme judicial court 
Amicus CuRIZ . : 
ANIMALS, how attached, ete. 


ANSWERS 


in abatement. 


to merits, ete. ; : 


when filed, in supreme a Hety court 

and notice given, in superior court 

in police and district courts 

in municipal court of the city of Boston 


forms of 


general denial 

accord and satisfaction 
account annexed 
assault and battery 
deceit 

duress 

policy of insurance 
minority 

money had and receiv an 
notes 

payment 

part payment 

release 

res judicata 

slander 

statute of Pn itati rs 
tender , : : 
trespass guare clausum 
trover . 


See ABATEMENT, pleas and answers in. 


106, 
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124 
448 
441 
69 
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99 
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292 


417 
47 
70 
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426 
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428 
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ANSWERS, continwed 
forms of, continwed 
obstructing way 
work . . : ‘ 
demurrers to 
amendment of 
default for want of 
to interrogatories ; 
special denial of signatures 
of trustees in trustee process 
APPEALS 
of the whole case ; 
when it does not le in etehe eee 
default for non-entry of 
security for costs 
bond : : ; 
transmission and filing of papers, ete. 
record in court appealed from 
entry of 
late entry 
non-entry 


5A 


104, 543 


68, 547 
DAT 
SAT 
DAT 
85, 547 


entry of appearance of apes attorney on 


docket in supreme judicial court 
on questions of law 
when claimed 


. 


5 


48 
49, 559 
80 


- from single justice of supreme coe cote to 


full bench : ; 

from judgment on demurrer 

waiver : 

proceedings on non-entry 

procedure in supreme judicial court 
late entry of complaint on appeal 
costs on 

APPEARANCE 

special appearance 


defendant’s, when entered, in police and district 


courts ; E : 


in municipal court of the city of Boston 


Ox 
Or CO & 
Or Or 


105, 350 


95, 550 
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APPEARANCE, continued 
plaintiff’s, when entered, in supreme judicial court 
in police and district courts. ; ‘ 
in municipal court of the city of Boston 
default if no appearance of defendant 
of trustee in trustee process 


ARBITRATION ; , 158, 


oral submission 
submission in pais 
statutory submission 
form of submission 
when award to be made 
revocation 
hearing 
return to court : : 
proceedings in court 
appeal 
writ of error 
costs 
submission by rule of court 
Pevurn |). . : 
costs : 
submission to, siseolves reicinent 
ARGUMENTS OF COUNSEL 
none on objections to evidence, unless requested, in 
supreme judicial court : 
length of and by whom, in supreme Recta court, 
before full bench ; 
before single justice or jury 
length of, in superior court 
claimants of funds have closing argument 
ARREST on Civil process 
who are not hable to such dirrest 
on mesne process . 
caplas writ. 
the capias . 
declaration 
affidavit and certificate 
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ARREST, continued 

on mesne process, continaed 
direction to officer 
indemnity bond 
the arrest ’ 

further arrest 

reduction of ad damnum 
recognizance. : 
notice to creditor of Ba ji : fate vaeh 
oath and certificate 


bail , 
bond 
imprisonment . 


fraudulent debtors 

discharge or removal of insane Genter 

judgment debtors imprisoned or on bail 

remedy on recognizances and bonds, and for estates 
provisions relative to magistrates 


fees and costs’ . 
return of the officer 
on execution F 


female debtors : 
male debtors 
for costs only 
other provisions 
equitable process after Penal 
ARREST OF JUDGMENT . 
ASSAULT AND BATTERY 
declarations for 
answers in actions for : j : 
ASSESSORS. é , 73, 
AssIGNEEs of choses in sehan cit indorse writs for costs 
certain suits may be brought in the name of the as- 
signee. : : ' 2 ; : 
ASSIGNMENT by Aaheee assent in writing to, dissolves 
attachment . . ‘ ; ’ : 
AssIGNMENT of action for trial may be made in eine and 
district courts : ‘ ; ; 
ASSIGNMENT of errors . 4 ; , : ; : 
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ATTACHMENT 
of body of defendant. See ARREs’. 

of property ; : : : ; : : 247 
writ of attachment . : ; ; : ‘ 179 
how attachment is made . ' : : 247 
when attachment is made : : : 249) 
simultaneous attachments : ; ; 249: 
several attachments upon the same Rt , 250: 
. successive attachments on different writs ; 250 
what may be attached 253 
what cannot be attached ; : : : 256 
real estate : : : é ; 256 
personal property | : : : : 257 
mortgage interest in Ae ; ; 263, 
lien interest in chattels A ; : 263 
relative to partnership property . ; 263 
collateral security ? , 263 
actions for attaching eeenited Pais : ‘ 264 
indemnity bond . ‘ : , ; } : 264. 
of real estate : ; : : 266 
made on what writs ; : : ; : 271 

special attachment . ‘ : 27 
of personal property . : ; ‘ 272 
keeper. ! : ‘ : f 279) 
receiptor : : : 280: 
mingled articles ; ; : . 285: 
corporate shares... 286. 
share of joint owner ; 287 
bulky articles . 287 
railroad cars. . , 290: 
vessels. : : 290: 
newspaper offices. . : 290 
property of a married woman in business 291 
live animals . E ; al Vie , 292 
chattels subject to hen . : : 293 
chattels held as security : : ; 293 
possession of articles incident to a actMent : 285 


how long held after final judgment for plaintiff 285 
service of summons after attachment . ; 501 
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ATTACHMENT, continued 
return of officer 
excessive or unreasonable atachnents 
fraudulent attachments 
in trustee process 
what may be attached 
what cannot be attached 
earnings 
dissolution of 
by operation of law 
by final judgment for derenden 
by death of defendant : 
by lapse of time after final judgment tor plninteet 
by appointment of receiver ; 
by assignment under the insolvency law 
by neglecting to duly enter writ, appeal, or excep- 
tions 
by amendment 
by abandonment . 
by neglecting to pay hen on eno Be Hede 
by fraud : 
by foreclosure of mortgage 
by want of notice to non-resident defendant! 
by delivery of property attached to defendant 
by receiptor 
by arbitration 
by partition 
by payment of the hie m 
by mixing goods with those of as: owners 
by sale by bailee 
by assent 1n writing to assignment t of done 
by deposit of money 
by dissolution in the registry of deeds 
by giving bond 
form of bond 
who may execute bond 
responsibility of sureties 
suit on bond 
defences to action on bond 


299 
311 
312 


622 
624 


(623 


315 
O15 
315 
15 
316 
o1T 
318 


320 
320 
321 
322 
322 
322 
322 
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aa 


323 


323 
323 
324 
324 
324 
3d24 
324 
327 
dol 
B38 
Bd8 
354 
339 
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ATTACHMENT, continued 
by giving bond, continued 


bond to escape sale B05 
writ of entry ; 306 
bond by one joint owner of ahattels titached 
in an action against another joint owner . BOT 
in trustee process. . y. 684 
sale of personal property erachen ; ; 338 
ATTORNEYS aT LAW .. ; 139 
who may be ; ; 55, 141 
admission to practice be 141 
rules regulating : : 55 
petition and notice | ; ; 5d, 68, 85, 141 
referred to state board of examiners : : 55 
examination . ‘ ; 142 
admission 146 
application for eae. to arate in this rae : 68 
disbarment of . é : 147 
subsequent practice : : 148 
duties : : : : 149 
abilities. ; : 153 
powers 5 ; 148, 149 
rights : 152 
attorney of resid : : , : ; 148 
change of ; ; ; : 453 


notice of change to Ra uanee es 47, 69, 95, 105 
notice to former attorney good until notice of 


change. . 47, 68, 105 

must indorse all papers petore Nini in the muni- 
cipal court of the city of Boston 102 

right to appear admitted unless questioned Sit 
_proved . : ; 69, 95, 106 

name of attorney for plaihiiree or appellant to be 
entered on docket at entry ; oY LATS 6890; 200 
fees. : : 155 
lhenfor . ; : : : : ; 157 
advice of, to client * : : : : 175 
action upon consultation. ; : 175 


amicus curie ; : : ; . ‘ : 149 
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ATTORNEYS AT Law, continued 


examination of witnesses by : 81 
attorney for plaintiff cannot appear for erste 69, 95, 106 
when cannot be bail or surety. ; 69, 104, 106 
indorsement of satisfaction on execution by attorney 
of record : mApARoae : : 619 
AUDITORS. 3 : : ‘ : : 157 
utente of : 529 
hearings before . : ; ; : , : 529 
report of : 101, 531 
costs in cases before. : ; ‘ ‘ : 583 
see rules of supreme judicial court . . : 50 
AWARD 
when made , ; - 101, 162, 554 
declaration on . : : : 386 
see rules of superior court . ; } <a 74 
BATU ie ; ; : : : : 250 
attorney not to be, in superior court . : ‘ 69 
standing commissioners to take, in superior court 83 
bond : : : : ; : 232 
remedy on : : 242 
of debtors arrested on mesne process 250 
judgment debtor on bail 241 
surrender of principal by 235 
BAILEE 
sale of attached goods by, dissolves attachment 324 


officer is gratuitous bailee as to certain articles in 
his possession incident to attachment of property 285 


BANKRUPTCY, suggestion of . : : a d 451 
Bar, admission to ; t ; ; : 5D 
examiners : A : : : : é 142 
BASTARDY : 7 : : ; : ; . 15 
Bint oF PARTICULARS 
to be pleaded with common counts. : ; O75 
nonsuited if not furnished ; : 4 B57 
insufficient, stricken from files, in superior court 70 
amendment of, upon terms, in superior court : 70 


in actions on bonds, etc., to assess damages ; 13 


INDEX. 693 


Bint or PARTICULARS, continued 
motion for, in municipal court of the city of Boston, 


need not be in writing. : ; 96 
Buiank Waits furnished by clerk of beans , attorneys 178 
Boarp, how declared for : ; 384 
Bonps 
appeal ; : ; : 104, 548 
bail. % : 232 
remedy on : : : ; : : 242 
to dissolve attachment é ; , O27 
form ; ; , : bol 
who may Boeri Sint : ; : 333 
responsibility of sureties : ; 333 
suit on . : : Bd04 
defences to eee Ore 3: ‘ ‘ 330 
to escape sale of attached Eoperee 330 
by one joint owner of chattels ses elas in an coeen 
against another joint owner . : , 337 
indemnity, to officer to arrest on capias writ ; 218 
to officer in attachment of property 264 
writs in actions on certain, to be indorsed for te 195 
how declared on : : 381, 386 
attorney not to be bail or sur rear Olan 69 
assessment of damages in actions on L 3 
inreview . 4 ; : : 665, 670 
in replevin : : ; : : , 644 
action on ; : : | 650 
relative to writ of error : : : 657 
Boston, venue of actions of city of : 172 
BRIBERY of jurors : : : 134, 514 
BRIEFS r ; ; 563 
to be delivered to certain persons batons nen 56 
how printed and signed : 56 
how prepared and arranged A ‘ E 56 
Butky ArrIicieEs, attachment of . : : ; 287 
Bustrness, place of, as affecting venue . , 171, 174 
Catu of docket . : : 487 


CAPIAS WRIT : : ; : f : : 177, 214 
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Caprias Writ, continued 
form of 
teste 
date 
seal 
signature of clerk 
form of summons 
CERTIFICATE to arrest on mesne process 
CHALLENGE of jurors 
to the array 
CHARGE to jury ; 
CHATTELS in trustee process 
Crain of trial by jury 
CLAIMANT 
costs of 


of funds in hands of Pes to ‘file eto tonags in 


police, district and muncipal courts 


to have opening and close 


proceedings on petition of statutory ‘iter aleaceee in 


superior court 
CLAIMS 


assigned, suits may be Bee on, in the name of 


the assignee 


due to the commonwealth, venue of coahas Pee 


CLERKS 


of the supreme Foie aie for fa comnar et 


of the courts 


of police, district and saree ae cae 


signature of, to writs 


to have custody of money paid ath are ate 


49, 74, 101, 


oe we ae of eens na papers, ete. 


57, 81, 102, 111, 


Lae to Biber eae si ., taken from the files in. 
police, district and municipal courts : 102, 

to indorse time of filing upon every paper, etc., in 
the municipal court of the city of Boston 


CLIENT, advice to 
CoLLATERAL SECURITY, aaa of 


1 


189 
189 
190 
190 
191 
214 
5138 
514 
523 
639 
511 


583 


107 
107 


71 


435 
172 
115 
115 
116 
121 
190 


111 
112 
112 
102 


175 
263 
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Common Counts, how declared on : ; 374 
COMMONWEALTH, venue of actions for claim Hep to : 172 
- Contempt of court ; A : 44,115 
CONTINUANCE 

motions for : 506 

for want of Peal eesnene Meee to ine sup- 
ported by affidavit ; ; ine Oy TOs eo Fou 

not allowed, if evidence is admitted in writing, 
ete. , : PADS TOnITO9s LCS 
may be granted fon Ged cause in any case : 49 
termsof . ; : é 50, 76, 98, 109 

not to be granted to await return of commission in 
‘cases of negligence, unless, etc. : : 53, 79 
of new actions . ; : 95, 105 


of actions on trial list in the witarion courts 96, 104, 105 


in absence of either party when action comes on for 


trial in municipal court of the city of Boston . 96 
may be to a future sitting, etc., in municipal court 
of the city of Boston . eg 


actions are not to be postponed te crea xeon by 
way of substitution in the supreme judicial cout 53 


Cortes of records and papers filed in court parties may 


have : : . 7, 81, 104 
how prepared for the supreme sndliiat court : 55 
transmission of, from superior court to supreme judi- 

cial court : ; 561 


when to be furnished for this use of ihe nduirt in the 
municipal court of the city of Boston, and terms 


for not furnishing . : : : : 104 
CORPORATE SHARES, attachment of : ; 286 
CoRPORATIONS 

how described in writs : ; 183, 185 
venue of actions of municipal aid other 172, 173, 174 
acts of incorporation as evidence , : 485 
Costs . ; , , 580 
indorsement of writs for. 192, 193 
in trustee process ; 586, 639 
in replevin ' ; : ; 650 


on writ of error 4 : ; ; ; ; 661 
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Costs, continued 


INDEX. 

inreview . ‘ d : P 665 
to both parties. ; : ; 582 
to neither party : ; 582 
cases before auditors and tere ees . 534, 583 
to claimant : E : : ; ’ 583 
on motion for new trial : 540, 583 
in case of insolvency : P 583 
on non-entry of action : 583 
when several actions for the same cause are ‘bronene 583 
to several defendants : é : ' 584 
when actions are tried together : : : 584 
in set-off . : ‘ : : : g , 585 
in appealed cases : ; : : 585 

security for . : : : : 542 
not affected by ad damnum : , : 585 
double ; 2 ; : ; 585 
on discontinuance : ; : : 588 
waiver of : ; ; 588 
witnesses . : , : 588 

subpoena and service : 589 

certificate of . ; : : 589 
in arbitration 

under statutory submission . , 164 

under submission by rule of court . 165 
in arrest of judgment debtors. : : : 244 - 
court may require security for . ; : é ab 
who is liable for officer’s fees. ; : 2038 
taxation of ; ; 590 

appeal from. ; ; : : ; 590 

items in : : : : 591 

as to endorser for es ‘ y 200 
when money is paid into court 48, 70, 74, 101, 109 
as terms : ‘ ; : , 50, 57, 70, 76, 82 
set-off of ; ; 54, 80 
reservation as to, not to sibs Faden in superior 

court - ; ; 70 
extra compensation wet ATES ieee sie : 83 


of continuance, by whom borne in inferior courts 99, 109 
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(on) 
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Costs, continued ) 
additional costs may be imposed in inferior courts 99, 109 
in the municipal court of the city of Boston case 

may be dismissed with, if report of auditor or 


referee is not paid for and filed ; 101 
not allowed in municipal court of the city of B oH 
while actions are under advisement or reference 101 
not allowed while actions are continued under rule 
in the inferior courts : , 103, 105 
when not to be included in bill of party receiving 
them if he prevail in police and district courts 109 
‘County, venue of actions of . : : : 166 
Counts 
the common counts. : é : O14 
several breaches in one : ; f : ; ot1 
joinder of, of the same class oT2 
of different classes . : : : O13 
unnecessary to be stricken out on terms in superior 
court ; : ‘ ‘ : er OO he 
general verdict on aera mead on one or more, 
in superior court. : 79 
‘COVENANTS 
declarations on, in deeds. O87 
CouRTS 1 
powers : 1 
where held af : . x 
when held 2 
jurisdiction of ; ; 2 
seals of , : : ; Osha 
adjournment of ) E : r UP SAD. baead 
process of, by whom served 2 
judges of . : : ; : : ; 113 
contempt of court ; ; 115 
Clerks of . : , 115, 116, 121 
officers of . : é ; ; : 135 
records of, as evidence : 484 
removal of actions from state to eder al courts . A9T 


see the several courts by name. 
Cross ACTIONS. , ae ak : 310 
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DAMAGES, account of, when to be filed in actions on bonds, 


etc. : : : . : : . Tbe 
Date of writ . 189 
DEATH, suggestion of : : 450 
Drs of another, declaration on promise to pay 402 
DECEIT 
declaration in action for 388. 
answer in action for : : d 425 
Decisions in law questions of full foros of supreme judi- — 
cial court 565 
reporter of 158. 
when and how additional Shaben may ie oattedn in 
to take part in . 56 
DECLARATIONS in pleadings . 362 
when in writ : ' : : : : 187, 214 
filing . : : X > 363 
form of . ; , 364 
first: Division of actions 367 
second: Necessary averments 367 
third : Unnecessary averments 369 
fourth: Several breaches in one count 371 
fifth: Joinder of counts of the same class O12 
sixth: Joinder of counts of different classes BY hss 
seventh: The common counts O14 
bill of particulars 375 
eighth : Account annexed 376 
credits 378 
form 378 
ninth: Interest 378 
tenth: Written instruments 378. 
several liabilities 379 
eleventh: Bonds and other Baile Grad ohlivatiae 381 
money had and received . 382 
interest 382 
money lent 383 
goods sold 385 
work 383 
work and materials 383 
board 384 
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DECLARATIONS, continued 
form of, continued 


freight . ; : 384 
warehouse room 384 
horse and carriage hire . ‘ 384 
use and occupation . 384 
insimul computassent ’ 385 
assault and battery . ; 386 
award. : ; 586 
bond ; ; : ; ; 386 
covenant indeed . Os kis ts ; : O87 
deceit . ; ; : 388 
defamation. De nres : 389 
judgment : ! , L ‘ ; O91 
lease ? : ; : 392 
malicious prosecution . ; : 5393 
breach of promise of marriage : 393 
negligence ‘ : : : 2 Wee O94 
notes é : ; : ; i 396 
penalty . : : 399 
policy of insurance . , : : , 399° 
for being poisoned by eating . 4 401 
promise to pay debt of another : 402 
immoderate driving : 402 
sales ; : : 403 
trespass . ; é 403 
trover. ; : 405 
obstructing way : ; 405 
demurrer to ; ; 4135 
in set-off . : : 434 
when to be filed. é ; . 97, 102, 106, 438 
notice of filing ; 70, 106, 439 
answers to ‘ : 70, 97, 439 
amendment of . : : ; 70, 446 
during trial . ; : ‘ ; . +446 
after verdict . ‘ 447 
defective counts to be str ‘ae at gee vee in 
superior court : A is 


to set forth only matters feljed on,in superior court 70 
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DECLARATIONS, continued 
failing to furnish copy of, on demand, in an attach- 


ment 


Deeps, declarations on covenants in 
DEFAMATION, declarations for 


DEFAULT 


for not appearing 
for want of answer 


95, 105, 
47, 70, 97, 


for not expunging, amending or eae a interrog- 


atories ; 354 
for failing to ae an Aenea ora He eoved ached 355 
for absence from trial 355 
upon call of the docket 359 
removal of ; 80, 107, 306 
in case of, of some of He Herenannes severally hable 
on written contracts, judgment may be entered 
against them, in supreme judicial court 48 
of party not present when trial list is called, etc., in 
inferior courts 96, 108 
of trustee, when may be aneete de in atten 10r donee 102, 107 
may be entered, if report of an auditor or award of 
referee be not paid for and filed in municipal court 
of the city of Boston 101 
DEFENCEs to replevin suit 647 
DEMAND 176 
in replevin 641 
DEMURRER ; : 410 
hearing on, in supreme rai eral ake: 5) 
form of 411 
causes of 413 
to declarations 413 
to answers 415 
amendment after AAT 
terms of 69 
effect of amendment on 4 415 
joinder in 81, 415 
hearing on 415, 510 
judgment on, and sienna nieadines 416 
appeal 416 


INDEX. TOT 


DEMURRER, continued 


when to be filed . : ; 70, 106 
notice of filing to be sent to adverse Birt in supe- 
rior court : ; . ; : 70 

DENIAL 
answer of general ; 4 ' ‘ : 423. 
special, of signatures : : : ' 451 

formof . seek Ss : ; : ; 451 

DEPOSITIONS 
who may issue, commissions to take . ; 41 
of witnesses within the commonwealth : : 461 

fees ‘ : ; . : : ; d 466 

use as evidence : : 2 466. 
of witnesses without the Rom onarealih ; ; 468. 

fees : : ; 4 : j : ; AT5 
use of, as evidence . . : ; : ; 466, 475 
to perpetuate testimony . : ; d ATT 
in the supreme judicial court. : 51, 52, 53 
in the superior court ; : COn RIP LOg Vee 
in the municipal court of the ie of Boston 99, 100, 101 
in police and district courts ; TLOp LiL 

DiIsBARMENT Of attorneys at law . ; i 3 ; 147 

DISCONTINUANCE of action . eV trae : : 008: 
costs ony. ; : : ; : ; . 588 

DIsMIssAL OF ACTIONS 
motion for . : : : ; ; : 508 

when to be filed |. ; ; ; : MATS 70 
on call of docket . ; : . : 83 

DissoutuTion of attachment . ; : ; f 4 O15, 
See under ATTACHMENT. 

District anp Poxrice Courts 27 
sittings : : : ; : : ; , 27 
jurisdiction : ; : : j 28 
full court . ; : : : ; : : 29 
list of district courts . : ; . 30 
list of police courts. : : 35 
return day in. : ; , 36 
sessions - : : : : ; : 36 


adjournment of " ; : ' 36. 
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District AND PoLicE Courts, continued 
rules of 
clerks of 
DIVORCE | 
jurisdiction of, in superior court 
rules of superior court as to 
standing order as to absolute decrees of 
DocKET : 
amendment of 
call of : 
each year, in superior court 
default on 
DurgEss, answer setting up 


104 
121 


15 
84. 

85 

123 
124 
487 

83 

83, 356 
426 


Entry, writ of, when bond is given to dissolve attachment 336 


ENTRY 
of writ ; ; : . 46,68, 94, 105, 348 
late entry 94, 349 
entry fee 349 
non-entry 350 
costs : 583 
of appeal in superior court D4T 
late entry : 5AT 
non-entry : i 350, 548 
of exceptions in supreme judicial court, 
proceedings on non-entry of 550 
of reports in supreme judicial court, 
proceedings on non-entry of 550 
of removed actions, default for non-entry 305 
in summary process in police and district courts 108 
Equity to law and vice versa, amendments changing from 445 
ERRor, writ of ; 652 
assignment of errors 55, 655 
writ 656 
bond : 657 
scire facias 55, 658 
pleading 55, 659 
hearing 660 
judgment 660 


INDEX. 


ERROR, continued 
costs . ; . , 
from supreme speae of the United ints ms the su- 
preme judicial court 
in arbitration 
Escapss, remedy for 
Estates, venue of action against 
EVIDENCE 
witnesses 
summons 
oath 
who may testify 
other evidence 
stenographers’ notes 
court records 
acts of incorporation 
laws 
records 
proof of attested eerinanis 
notice to produce evidence at trial 
expert evidence 
striking out counts. ? 
use of depositions as : 
taken within the Deore ealen as 
use of answers to interrogataries as. 
to be taken in perpetuam in certain cases 
objections to, at the trial, to be decided without ar- 
gument in supreme judicial court, unless parties 
are called upon by the court . ; ; ; 
EXAMINATION of witnesses to be by one counsel, standing, 
in superior court. : . ‘ : 


EXCEPTIONS . , ; : . 85, 549, 
saving : : : ; : . 80, 


waiver of 
proceedings on non-entry of 
bill of exceptions 


Bune oe neta as «hy 


notice to be given to adyerse party 
allowance of . : 
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EXCEPTIONS, continued 
petition to establish truth of : : . O4, 555 


procedure in supreme judicial court . 560 
supreme judicial court has no authority to non- es 
after setting aside a verdict on exceptions 359 
EXcEssIve attachments . ; : : - 311 
EXECUTIONS . : } : : : : : . 30, 594 
of trial justice . : : : : 41 
TOrnivere : ; : : ; 594 
set-off of . : ; : . ; 598 
service of . : ; ; j : 599: 
by levy on real es : ; : : 601 
by set-off . , ; ; : 601 
POUL a ee eet ; : F ; : 604 
by sale : : “ : : : 605 
suspension of levy ‘ ; 606. 
redemption . : d ; 607 
miscellaneous provisions. : ; 607 
action for possession . : : 607 
by levy on personal bee : : : 607 
fees « . : : : : 608 
by arrest ; : ; : 609 
female debtors . ; ¥ ; : ; 609 
male debtors : : : : 613 
for costs only : ; ; ; ‘ 617 
other provisions . : : 618 
equitable process after Feeney j 619: 
indorsement of satisfaction by attorney : 619 
return of officer . : : E 619: 
liability of officer : : : 620: 
in trustee process 636 


may issue against parties detaulted upon default’ of 
some of the parties severally liable on written 


contracts, in supreme judicial court ‘ : 48 
not to issue until necessary papers are filed . Of; ae 
Exrcurors, description of, in writs 181, 184 


FEDERAL Courts, removal of actions from the state courts 
to : : k : : ‘ : : 497 


INDEX. 
FEES 
entry of writ : ; ot 
of attorneys at law 
hen for 


in arrest of judgment debtor 
in taking depositions 
within the commonwealth 
without the commonwealth 


T05 


349 
155 
157 
244. 


466 
475 


of clerk for holding, etc., money paid into court in 


supreme judicial court 

see Costs 
FILING papers, etc., in review 
FoRFEITURES, venue of actions for 
Form or Action, how named in writs 
FRAuD may dissolve an attachment 
FRAUDULENT ATTACHMENTS . : 
FRAUDULENT DEBTORS, arrest of . 
Freient, declaration for, 


GENERAL DENIAL, answer of . 
Goops Sop, declaration for . 
GUARDIANS, how described in writs 


HasBEAs Corpus 
HEARINGS 
. before arbitrators » 
on pleas and answers in abatement 
on demurrers ‘ 
auditors 
referees 
in actions of replevin . 
on writs of error ; 
HorsE AND CARRIAGE Hirke, declaration for 


IMPRISONMENT Of poor debtors. ; 
of judgment debtors 

InpEMNITY bond to officer 
in attachment of property 
in arrest on mesne process . 


181, 184 


415, 510 
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INDORSEMENT Of writs for costs. 192,193 
how the indorsement is made ; Z 193 
where made. ; : ; 193 
how made : s : : peas 193 
form of indorsement : i , 193 
signature : : 193 
when indorsement is required. ; : : 194 
assignees of choses in action ; . 195 
actions on certain official bonds ; 195 
prochein ami. -  bO6 
foreign plaintitfs . : : : 196 
probate cases in supreme judicial cout . 196 
indorsement after entering : : ae 196 
change of residence of the plaintiff . : ’ LOT 
change of residence of indorser : 197 
substitution . f : : : Es ; 197 
liability of indorser_ . ; : 198 
how indorser is secured ‘ : ; ; : 198 
effect of failure to furnish indorser . : RL, 
proceedings to, enforce liability of indorser ; 199 
form of procedure . Rant gil ‘ ; . bag 
allegations . : : : ; : 199 
evidence : : : : : ; : 200 
taxation of costs. : ‘ : fe 200 
INDORSEMENT of petition for writ of review . : 665 
INFANTS, writs in favor of . ; ; : -ifh eee 
as defendants, answers of . : : 422 
InsANE Desrors, discharge or removal of 
arrested on mesne process . : ; 240 
INsIMUL COMPUTASSENT, declaration on : : arene , 885 
INSOLVENCY 
suggestion of . ; : : : : 451 
non-suit after plea of . ; : : BdT 
affecting costs. ; ; : 585 
INSTRUCTIONS tojuly . : : ; : 523 
requests for : ; ; . 80, 522 
INSTRUMENTS, proof of attested . ; . “ 486 


INSURANCE, POLiIcy oF 
declarations on . : . : : : : 399 


INDEX. 


INSURANCE, PoLicy oF, continued 

answers to actions on : 
INTEREST 

how declared for 

on judgments 
INTERLOCUTORY ORDERS 

by agreement of parties 
INTERROGATORIES . : 

when to be filed . _ 


78, 382 


default for not expunging, amending or answering 354 
nonsuit for not expunging, amending or answering 357 


answers to . : ‘ : MASA Re tie 
effect of neglecting to answer, etc. P 458 
use of answers as evidence . ; ; ‘ 459 
propounded to trustee in trustee process 102, 107, 633 
for depositions . : : 99, 100 
INTERPLEADER . é ; : : 439 
IssuF 
no case to go on trial list without, except, ete. . 71 
framing of . : O15 
as to joinder of : 448 
JOINDER OF ISSUE, as to 448 
JOINDER IN DEMURRER : : ‘ 415 
JoInT OwneER of chattels, attachment of share of . : 287 
JUDGES . y “15-2, 11,18; 207,212 23,245 27,-28, 86,113 
authority, rights, duties and liabilities of org tet 
JUDGMENT . : : : : ; - : 569. 
for plaintiff dissolves attachment after thirty days 285 
declaration on. i ; : 391 
in abatement : 409 
on demurrer : . 416 
answers in actions on certain judgments ‘ 423 
offer of , 489 
motion for . i D009 
special ‘ D785 
interest on ott 


filing papers to make up 


57, 82, 101, 112, 575 


not recorded, unless filed within six months 57,82, 101 
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JUDGMENT, continued 
how recorded after six months. ; . ST S2e ie 
arrest of 576 
agreement for 577 
‘neither party ” OTT 
set-off of judgments 577 
motions and petitions to vacate 578 
actions on judgments . 580 
in trustee process 635 
in replevin . 648 
on writ of error 660 
in review . 669 
when actions are ecu aeaney sartiee soveraile 
liable, in superior court . : : : . 73 
may be entered up against the parties defaulted, on 
default of some of the parties severally lable on 
written contracts, in supreme judicial court . 49 
on payment of money into court ; . 48,101, 111 
not to be delayed by reservation as to costs in 
superior court . : : 70 
entry of, in superior court . 4 lapoe 
JURISDICTION OF THE CouRTS 
of supreme judicial court 3 
of superior court sae 
; of municipal court of the city of r eston 21 
of municipal courts 24 
of district and police courts 28 
of trial justices : 22 
in equity . . Se yy: 
in naturalization ; ; . 5, 14, 25, 29 
in partition : 14 
JURY os : : ; : 127, 511 
claim of trial by . ; . 48) Tia 
impanelling : . ‘ 512 
challenging jurors 5138 
to the array O14 
view by . 514 
bribery of . ; 134, 514 
charge or instructions to 523 


INDEX. 


JURY, continued 


when to attend in supreme judicial court 53 
fees of, when excused . 83 
trial by, in Suffolk county 65 
trial without, in Suffolk county 66 
who may be jurors 127 
jury lists 128 
venires ety ; 150 
drawing and summoning of jurors : : ; 151 
talesmen 134 
KEEPER of personal property attached and taken on execu- 
tion . . ; : ; : 279, 607 
Law to equity and vice versa, amendments changing 
actions from 445 
Laws as evidence . 485 
Leases, declarations on 392 
LIENS 
for fees of attorney at law . — 155 
when such interes# in chattels cannot ee atcha 263 
chattels subject to, how attached 293 
attachment dissolved by neglecting to pay lien on 
goods attached 322 
LIMITATION OF ACTIONS 
how statute is set up 428 
in replication . 455 
List, TRIAL ) 
in supreme judicial court 503 
in superior court 502 
placing actions on 502 
in inferior courts 500 
placing actions on 501 
calling the list 503 
short list 504 
Maticrous Prosecution, declaration for 393 
MARRIAGE, declaration for breach of promise of 393 
MsRRIED WOMEN in business, property of, how attached 291 
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MASTERS 1356 
Mercuanics’ Liens © 14 
Merits, affidavit of, required uEtOKE Pane oft ‘teraatiae 80 
MineLep Arrticies, how attached . 285 
Minority, answer setting up 426 
in replication ; : 454 
Mrnors, exclusion of, from court room . 2 
Mrix1ne Goops may dissolve attachment 324 
Money, deposit of, dissolves attachment ; 324 
brought into court : ; 48, 49, 73, 74, 401 
Monty Hap ann RECEIVED | 
declaration for 382 
answer to action for 425 
Money Lent, declaration for 383 
MortTGAGE 
interest in chattels, when cannot be attached 263 
chattels subject to, how attached 293 
foreclosure of, dissolves attachment 322 
Morions 
notices of, how made and proveds 74 
facts relied on, for or against, must be shown he 
affidavit . ; : : 2 pA OE ae 
tO-amend. ir ~ as ; : : - 69,99 MES 
to contain the proposed amendment 110 
for continuance : : . . 97, 108, 506 
for want of testimony ; ; : 75 
to dismiss : : : . 97, 106, 508 
when to be filed AT AG 
facts in support of, to be v Bea by Oath unless, 
etc. : 49 
for judgment 509 
to vacate judgment : ; 578 
for new trial : 80, 540 
~ costs on ; 583 
to be put on list for ‘ae Ww Rats jury, except, etc. . 72 
for recommitment, etc., of awards 74 
to remove default ; 80 
heard in open court or in chambers 81 
when heard 96 


INDEX. Fae 


Mortons, continued 
for leave to enter action late, in municipal court of 


the city of Boston . : i : ; ; 94 
to be in writing, except, etc. ‘ : 96 
to default for not answering Ite 
to default alleged trustee. - : 102 
to allow pleadings to be filed ? ; 106 
Municripat Courts fy ie : ; 23 
jurisdiction of . : ; 24 
full court . : 3 : ; : 25 
list of : ; : ; ’ 26 
return day in ; 26 
sittings of : Ro . : 26 
adjournment of : : . ; 27 
rules of : A : : : 104 
clerks of . : . : 121 
MunicrpaL Court oF THE Cirry or Boston . 20 
jurisdiction of . 7 : ; ; 21 
sittings of : : ; 2 : 22 
rules of ; : J ; : ; 94 
NATURALIZATION . ; : “ : 5, 14, 25, 29 
NEGLIGENCE, declarations for : : ; 394 
NEGOTIATIONS, opening, before suit is ingens 176 
“ NEITHER PARTY ” : : : : DTT 
New TRIAL . . j : : , 54, 535 
miorion: for-*..2.~ .. ; , 54, 80, 536° 
notice of, to adverse oa he 54, 80 
causes ; : 537 
costs : : ; ; 540, 585 
NEWSPAPEK OFFICES, hag a eanied : ; 290 
Nonsvuit : : : : ; ; 306 
wrong venue B57 
for failing to furnish Heaton on panna BOT 
- for want of a bill of particulars or an insufficient bill 70,557 
after a plea of insolvency Boa tala : oT 
for not expunging, amending or answering interrog- 
atories . : ; : ; : : BOT 


at request of plaintiff : 358 


712 INDEX. 


Nonsuit, continued 


absence from trial : ‘ 358 
at i718 eens ; ’ : ¥ ‘ ; ; 359 
exceptions : WoTEESS 359 
removal of, unless, etc. : : s 96, 359 
for no appearance ; : § 47, 95 
when trial list is called “ 96, 108 
NoveEs 
declarations on . : : ' ; 396 
answers in actions on : : 426 
accord . ; : ; ; : 426 
duress. : ’ : 426 
minority . : 426 
part payment : ; ‘ , : 426 
release . : : ; : : 427 
res judicata. : : ; ; 427 
tender . / ] : : 5 : 426 
NOTICE 
where returnable ; ; : : : 105 
of motions to be given to adverse party : 96 
to creditor by defendant arrested on mesne process 
of intention to take oath : ; : : 226 
to remove default : : 80 
to remove nonsuit : : 107 
want of, to non-resident: defendant may eciasole an 
tachment : ‘ 322 
of action entered late to Nba given eh nee yeries 94 
to produce evidence at trial ; : : : 486 
of motion for continuance A 98 


of change of attorney to be given to niece se patie 
47, 68, 95, 105 


of interrogatories to parties : . 99 
of filing answer or plea to be given . : : 48 
of claim of trial by jury, when to be filed. 48, 71 
to take deposition : ; , 51 
of actions intended for ean to be given to aeek 53 
to be given to adverse party in police and district 
courts . : , ; 107 


of filing motion for new me : ' 54, 30 


INDEX. 


Novice, continued 


of filing bill of exceptions 80 
where truth of exceptions is sought to i established 54 
to trustee of filing of interrogatories : me LOZ LO’ 
on petition to record judgment 57, 82 


of answer, demurrer, plea, or set-off to be given 70, 106 


to issue on statutory interpleader (al 
notice to be proved : 74 
of filing interrogatories for ater con 76 
of call of docket 83 
OATH 
of poor debtor and certificate 229 
of witnesses : 482 
OxzsEctTIons to evidence to be lgedied Batted ar earner at 
the trial, unless parties are called upon, in supreme 
judicial court Do 
OFFICERS 
court . 135 
writ to be addr iced to 181 
want of authority of, in service of wr es 204 
return of, on simple service of writs 209 
in arrest of judgment creditor 244 
in attachment of personal property 299 
on execution 619 
lability of, on Peon . 62 
extra compensation.to, when ae f "83, 102, 112 
to return bill of particulars of expenses, with affi- 
davit : : 102 
OPENING AND CLosE of arguments : : : 515, 517 
claimant of funds in hands of trustee to have 107 
Opinions of full bench of supreme judicial court 566 
ORDER OF Business in Suffolk county 65, 86 
ORDER OF TRIAL 515 
OrpERs, interlocutory 449 
by agreement of parties 449 
ORDERS, standing, in superior court 85 


Papers, filing, to make up judgment. 102, 112, 575 
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PAPERS, continued 
filing, etc., in review 


transmission of, etc., from superior court to supreme 


judicial court ; : ; 
PARTICULARS, BriLu oF, nonsuit for not fine 
PARTIES 

Sanus 

description of, in writs 

representatives : 

infants and prochein ami 

corporations . : 

partners : 


must file answers to set- of 


181, 


foreign, must furnish resident indorser for costs 


name of attorney when entered on docket 95, 
attorney cannot appear or act for trustee 95, 
defendants 
description of, in writs. 
when names are unknown 
representatives : 
wards 
partners ; : : 
corporations 
agreement of, in LS tacicaye: one 
may appear for himself : 47, 68, 95, 
Partition of land 
effect of, on attachment : 
PARTNERSHIP property, when cannot be atehea ; 
description of partners in writs. 1872, 


PAYMENT | 
of claim dissolves attachment 
answer setting up 
answer setting up part 
PENALTIES, declaration for 
PERSONAL PROPERTY 
attachment of . 
what may be attached . 
what cannot be attached 


actions for attachment of exempted goods 


bo 


Me) Oe) At | 
Oo hb 


bo bo 


ho 
D 
A 
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PERSONAL PROPERTY, continued 


levy of execution on . : : 607 

PETITIONS 
to vacate judgment. ; 578 
for writ of review a ; ; : 663 

indorsement of : j : : : 665 
for admission to the bar. ‘ ‘ 68 
for statutory interpleader_ . ; : : 71 
to record judgment anew. ; : : 82 

PLACE OF BusInEss, as to venue . ; : 171, 174 

PLAINTIFFS. See PARTIEs. 

PLEADINGS ' é : : ; , ; B61 
relative to writ of error ; 55, 659 
inreview. ; ; : : : : 4 668 
in scire facias. : . : : 678 


to be completed before sae on is placed on trial HET 72 
PLEAS 


in abatement . ; : ; : 47, 70, 106, 406 
of insolvency, nonsuit after : : : BOT 
PoIsoneD by eating, declaration for being. ; ; 401 
‘PonicE Courts. See District AND PoLick Courts. 
PREJUDICE, removal of actions on account of local : 167 
PROBATE CAUSES in supreme judicial court, petition, etc., 
may be indorsed for costs . : : 2 : 196 
Procuetn Amr ‘ : : ; ; : 184 
indorsement of writs of, for costs : : 196 
PROCEEDINGS, amendment of .s : ; : : 448 
PrRocessEs, by whom served : : - ; : 2 
PROTECTION, writ of, for parties and witnesses : , 105 
RATLROAD Cars, how attached : : : ; 290 
Rea Estate 
attachment of . : . . - 266 
what may be Ritadhed ; ‘ : i 253 
what cannot be attached ; ; : ; 256 
special attachment . : ; 270 
on what writs attached . ; : 271 
levy of execution on 4 ‘ ; : 601 


redemption 4 : :4 SOU oe 
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REAL Estate, continued 
levy of execution on, continued 
action for possession 
RecEIPTOR of personal property A eched 


delivery of goods attached by, to defendant digseleee 


the attachment of the goods 
RECOGNIZANCES 
of defendant arrested on mesne process 
remedy on 
ReEcorp of court 


of appealed cases in rotbE courts 
amendment of 

injury to records, etc. 

records as evidence 

docket 


not to be taken from ae sieiale of the lar 


484, 


witht 


out his consent or leave of court, except, etc. 


parties may have copies at all times 
REFEREES 
rule 
hearings 
awards 
costs 
compensation of 
RELEASE, answer setting up 
XEMOVAL 
of actions 
to be defaulted for non- an Vy 
wrong venue 
local prejudice, ete. 
from one county to another 
from a trial justice to the superior court 
from state to Federal courts 
may be removed more than once 
of replevin 
of default 
of nonsuit 
REPLEVIN 
venue of 


607 
280 


323 


221 
242 


, 124 


547 
448 

38 
485 
123 


Ht 
57 
138 
Db4 
533 


, 534 
, 583 


101 
427 


167 
356 
167 
168 
495 
496 
497 
167 
647 
356 
359 
640 
169 
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REPLEVIN, continued 
writ of , 
return on 
bond 
defenses ; 
action of, may be removed 
hearings in : 
judgment in : sh 
actions on replevin bonds 
‘costs 1n ; : 
REPLICATIONS ; 
forms of . 
statute of limitations 
minority : 
REPORT ‘ : : : 
proceedings on non-entry of 


proceedings in supreme judicial court 


Reports oF AUDITORS : 
REPORTER OF DECISIONS 


Rescripts from full bench of supreme maa court to 


superior court. . : 
_Res JuDICATA 
answer setting up : 


vacation of foreign judgment ie up in etcrre 


RETURN 
of writ to court 
place of return 
time of return. 
of officer on writ 


full return on writ of attachment 


of simple service. é 
amendment of . 
false : 

of officer, on execution 


of arrest of judgment debtor 


of arbitrators 


under statutory submission 
under submission by rule of court 


Return Day : : b . 


° 
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Return Day, continued 


in supreme judicial court . : - 7 

in superior court : : , ’ 16. 

in municipal courts. : é 26. 

in district and police courts ; P 36 
REVIEW, writ of . . : 662, 667 
when issued as of nore BESS K F 663. 

when issued upon petition , ; 663. 
petition for . , ; 664 
indorsement of 665. 

terms of ; y HR ise 665. 

costs of : : ; ; 665, 670 

bond in : : : ; : : ; 665 
pleading in : : 668 

filing papers, etc. ; : 668. 

trial of : : : ; 669 
judgment in 669: 
REvocATION of submission to Se naon : : ‘ 163° 
Rivine, declaration for immoderate ; 402 
Ru LE oF Court, submission to arbitration under . : 165. 
RULES OF THE CouRTs . : : : : 45. 
are matters of law : : : ‘ 45. 

of supreme judicial court. 45 
common law . ; ; 46. 

equity . : 58. 

order of business in Suffolk feats : 65. 

of superior court ; : ; 66. 
common law. ee é 68 

divorce . ; : 84 

standing orders , 85 

order of business in Suffolk ae aes 

equity. . - ; 86. 

of municipal court of ie ie of Hoste : ; 94 

of municipal courts. , ; ; : 104 

of police and district courts ; : 104 

Ruues oF BAR EXAMINERS ; 145 


Ruines by court 
requests for ; 522: 


INDEX. 719 
SAE of personal property attached 308 
Sass, declaration on 403 
ScrreE Facts 671 

writ of ; 676 
pleading, practice, etc. 678 
against trustee in trustee process 637 
relative to writ of error 658 
SEAL of courts ’ 3, 12,14, 21, 24; 28 
on writs ) 190 
Security, collateral 
attachment of 263 
affected by amendments 441 
SERVICE 
of writ. See Writ. 
simple. See Writ. 
by arrest. See ARREST ON CIVIL PROCESS. 
by attachment of property. See ATTACHMENT. 
in trustee process. See TRUSTEE PROCESS. 
of execution. See ExEcurIon. 
SET-OFF . 
declaration in 454 
when filed 106, 458 
notice of filing 70 97, 106, 439 
answers to _ 439 
when filed. 10,- 97 
costs in 80, 585 
of executions 598 
of judgments OTT 
SHERIFF, responsibility of, for service of ae 203 
SIGNATURE 
of clerks of courts 119 
on writs 190 
of indorser on writs 193 
special denial of 431 
form of 451 
Sirrines of the courts 
of supreme judicial cout 8 
of superior court 17 
of municipal court of the ae of Breton 22 
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SITTINGS, continued 


of municipal courts 26 
of district and police courts. 27, 36, 108 
SLANDER 
declaration for. , ; ; : . 389 
answer to action of 427. 
SpecIAL APPEARANCE 3ad2 
SpecIAL ATTACHMENT Of real estate 270 
SPECIAL DENIAL OF SIGNATURE 431 
SPECTATORS in court room , 
STATEMENT to be filed 
by plaintiff of claim, when damages are to be as- 
sessed, unless, ete. . . : ; oie 
by claimant, of particulars of funder in the ach of 
alleged trustee : : 102 
STATUTE OF LIMITATIONS, setting up 
in answer . 428 
in replication 433 
STATUTORY INTERPLEADER rai 
STENOGRAPHERS, court 4 125 
notes of, as evidence ; 484 
SUBMISSION TO ARBITRATION. See ARBITRATION. 
SusstiTuTion of indorser for costs ; 197 
SUGGESTIONS : ; 450 
of death , 450 
of bankruptcy and S soLrerte : , . 451 
SUMMARY PROCESS 
venue in. : F . 168 
time allowed for entry, appearance and answers in 
police and district courts : : 108 
extension of time for filing appearances and 
answers : : : : 112 
when. actions of, to be tr a : ceca ; 108 
SuMMONS 
to writ 
form of, original 191 
service of after attachment 301 
of witnesses : 481. 
SUPERIOR Court . ; : ; ; : 11 


NDEX. 


SUPERIOR Court, continued 


jurisdiction of 
may issue process speedily 
return day in 
sittings of 
adjournment of 
rules of 
common law 
divorce 
equity 
standing orders , 
order of business in Suffolk county 
Clerks of  . : 


trial list in 
calling the list 
short list 
removal of actions to, from tie justices 
proceedings in, after receipt of rescript from supreme 
judicial court 


SUPPLEMENTARY PROCESS 
SUPREME JUDICIAL CouRtr 


I\ 


jurisdiction of 
in general : 
in certain actions of contract and replevin 
certificate in 
in bane ; 
power to appoint officers 
may establish seal 
may issue process speedily 
appeal from single justice to full ae 
return day in 
sittings of 
adjournment of 
law 
jury 
clerks of 
rules of 
common law 
equity 
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129 
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SUPREME JUDICIAL Court, continued 


rules of, continued 
order of business in Suffolk county 


procedure in, on exceptions, reports and appeals 


trial list in 


petition, etc., in probate cases in, to be indorsed 


costs ‘ 5 : ; : : 2 
for the commonwealth, clerk of 


TALESMEN . é d : : 
TAXATION Of costs 
appeal from ; 
items of -. | 
TENDER : ; : : 
plea of 
form of . ’ ‘ 2 


TERMS 


for continuance . : ’ 50 
for granting review 
TESTE of writs c - ; 5 
TESTIMONY, depositions to perpetuate . : 
‘TRESPASS 

venue in. : : : : 

declarations for x : 

answers to actions for trespass qguare clausum 
TRIAL ‘ 

advancing causes for speedy . 

default for absence from. : : 

nonsuit for absence from 

nonsuit at : : ; ; ; 

JUTE eons ; ; : . 
claim of . ; : 
impanelling .° . , 
challenging jurors . - 

to the array : 
view by . ; 


for amendment 


bribery of 
framing of issues for ; : ‘ 


for 


led 


1, 
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TRIAL, continued 


conduct of : ; ; . 96, 515 
saving exceptions. : DLT 
evidence at ° ‘ ; ; , 518 
expert evidence pets 521 
striking out counts ; é . 522 
notice to produce ; 486 
order of trial é ; i uae OO ue 
examinations of witnesses at ; 81 
requests for instructions to jury and rulings at O22 
rulings of court at ; : : : ‘ O22 
arguments of counsel at : ; ; 81, 522 
charge or instructions to jury at ; ; 523 
verdict of jury . J. ; : ; O25 
form of . : E ; , 79, 526 
amendment of ; : ‘ , : O27 
setting aside . j ; : : : O27 
without ajury. : ‘ : 528 
amendment of declaration during : dale 446 
In review. ; : 669 
TRIAL JUSTICES. ’ 36 
jurisdiction of : ; 2220, 20S OR 
death of ; : ita 40 
records of . ; ; 41 
writs and executions of et 41 
sessions of courts of . 43 
adjourninent of i? : ; 45 
list of . ; ; : : 44 
removal of actions from trial justices to superior court 496 
PaieietisT : : : : ; : d5OO 
in supreme judicial court. : ; 53, 503 
in superior court : : ; ; (is Vay Rese 
in Suffolk county ! : : ; 72 
in inferior courts. ‘96, 101, 103, 107, 108, 500 
notice of placing on, to adverse party, unless, etc. 107 
calling » ‘ . ; ; : : : 108, 505 
short ist. ‘ : ; : sf TL bso 
when former trial lists are unfinished . ; ; T2 


pleadings must be completed before placing on 72 
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Traut List, continued 


for jury-waived sessions in superior court 72 
special assignments of cases on ; 96 
actions not placed on, if referred to aditee ete. 101 
order on the list 107 
continued cases : ; 108 
TROVER 
declarations for : : : 405 
answers in actions of 430 
TrustTEeE, how described in writs. : 181, 184 
ian PROCESS 621 
where it hes 626 
who may be trustees. : : ; 626 
venue of  . 5 : ; 626 
writ in ; ; 621 
of trial justices , : AL 
service of : , 621, 6238 
what may be attached by 622 
earnings : ; ; 625 
what cannot be téached by } 624 
costs in : : : 586, 639 
appearance and answer of trustee ; ; : 629 
interrogatories to trustee in 633 
when to be answered 102, 107 
dissolution of attachment. : 654 
pendency of other actions. , ; : 685 
judgment in 635 
execution in ; ; 636 
scire facias in : 637 
death of trustee in: } 638 
executor as trustee 659 
specific property : ; 639 
plaintiffs attorney cannot appear or act for trustee 
iD vis .. 69; 96.5.aie 
answer of trustee in ; ; : 629 
when to be filed : , 102, 107 
defaulting and charging trustee in A ; 102, 107 
motion for, need not be in writing in municipal 
court of the city of Boston ; F 96 


TRUSTEE PROCESS, continued 


INDEX. 


claimant of funds in hands of trustee in, to file state- 


ment of claim in inferior courts 


UNREASONABLE ATTACHMENTS 


Usk anp Occupation, declaration for 


VACATION OF JUDGMENT 


VENIRES 


VENUE of actions 
of counties 


local actions 


trespass 
replevin 


forfeitures 

writ of error 
transitory actions 

place of business 


actions against estates 

claims due commonwealth 
actions of city of Boston 
actions of municipal and other corporations 


Tait Ge: 


in trustee process 

nonsuit for wrong 

removal of actions 
wrong venue 
may removed more than once 
local prejudice, ete. 


VERDICT 
form of 


amendment of 


setting aside 
amendment of writs after 


amendment of declarations after : 
defendant entitled to, after payment into court, if 


when returnable in supreme judicial court 


ii 


96, 


“1s 


plaintiff proves no more, in supreme judicial court 


VESSELS, attachment of 


ViEw by jury 


. 
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174 
626 
BOT 
167 
167 
167 
168 
9205 
526 
527 


D27 


445 
447 


48 
290 
514 
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WAIVER 
of causes of abatement 
of appeal in questions of law 
ot exceptions 
of costs 
Warps, writs against 


WAREHOUSE Room, declarations for 


Way, OBSTRUCTING 

declaration for 

answers in actions for 
WITNESSES 

who may Eeiity 

summons of 

oath of 

examination of, out of SOE 


testimony of, may be taken in perpetuam in certain 


Cases 


depositions of, Pitkin ie famhaminsne neh 
depositions of, witbout the commonwealth 


costs of 

subpoena and service 
certificate of 
writ of protection for 


to be examined by one counsel 


99, 110, 468 


motion for continuance, grounded on ane of, ae 


supported, etc. 
Work, actions for 
declarations in 
answers in 


Work AND MATERIALS, esate in ion for 


Writs 
of trial justices. 
of district and police courts 
issued by the courts 
of habeas corpus 
may be issued speedily 


blanks furnished by clerks of courts to attorneys 


of capias and attachment 
form of 


6, 16 
178 
177, Si 
179 


=~] 
to 
—] 


INDEX. 


Writs, continued 
of capias and attachment, continied 


direction to the officer. ‘ 181 
party defendants. 181 
names unknown . : ; : 181 
representative defendants . i eae 181 
wards. . : ; : : 181 
partners : ; : 182 
corporations —_.. ; ; 183 
party plaintiffs : ; ; 184 
representative plaintiffs : 184 
infants and prochein ami : 184 
partners : ,; saan : 185 
corporations |. ; i 185 
place of return : 105, 185 
time of return ; m ; : R 105, 186 
form of action ieee, : ; 187 
declaration in : 187 
addamnum . 188 
indorsement of, for costs. £92,193 
service of 
by whom served. ; 201 
responsibility of sheriff in. Sy Al : 205 
want of authority in officer . : 204 
, when served . : ; 204 
who is hable for costs of service .. 205 
simple service . ; 205 
how made. ; 206 
officer’s return of ; . 209 


by attachment. See ATTACHMENT. 
by arrest. See ARREST. 


summons after attachment ; 301 
supplementary process. 202 
absentdefendants . 308 

the notice . 306 
insufficient service 308 
full return of the officer 343 


a0 
~~ 


amendment of return 
false return ‘ f : : : : 345 
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Writs, continued 
service of, continued 


‘in trustee process. é . aes 
entry of. See ENTRY OF THE Weta! 
amendment of . : 444 
after verdict . 445 
of entry, when bond is given to qicsolye attacliieem 336 
of error ; : : 652 
venue of ; : 170 
in arbitration 2 Lo 
of protection for parties Aaa Seats 103 
of replevin ; 643 
return on : : 647 
of review. ; ; : 662 


of scire facias | . ; 671, 676 
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